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Current  Topics. 

ASSIGNMENT  OF  INSURANCE  POLICIES. 

In  the  confusion  resulting  from  the  conflict  of  decisions  upon 
the  validity  of  assignment  of  insurance  policies,  we  welcome  the 
recent  decision  of  the  U.  S.  Supreme  Court  upon  this  question. 

The  Appellate  Court  of  New  York  holds  that  such  an  assign- 
ment is  valid.  The  Appellate  Court  of  Massachusetts  takes  a 
different  view,  and  holds  such  an  assignment  valid  only  as 
security  for  the  repayment  of  the  sums  paid  upon  it  with 
interest.  In  this  latter  view  the  Supreme  Court  of  the  United 
States  concurs.  Justice  Field  writes  the  opinion,  and  bases 
the  decision  upon  the  sole  ground  that  the  assignee  has  no 
'< insurable  interest"  in  the  life  of  the  deceased,  beyond  the 
money  advanced,  and  could  not  therefore  have  taken  out  a 
policy  in  his  own  name.  He  defines  an  *'  insurable  interest " 
to  be  ''  such  an  interest,  arising  from  the  relations  of  the  party 
obtaining  the  insurance,  either  as  creditor  of  or  security  for  the 
assured,  or  from  the  ties  of  blood  or  marriage  to  him,  as  vnU 
justify  a  reasonable  expectation  of  advantage  or  benefit  from  the 
continuance  of  his  li/e"  ( Warwick  vs.  Davis,  Ky.  Law  Reporter, 
August,  1882.) 

This  same  view  is  taken  by  the  author  of  May  on  Insurance 
(page  600,  2d  Edition),  and  by  the  Supreme  Court  of  Indiana. 


Thb  platform  of  "  justice  to  all "  is  large  enough  on  which  to 
erect  and  maintain  a  republic,  and  any  departure  from  this 
endangers  its  existence. 

Hs  who  can  contemplate  his  past  And  not  receive  many 
warnings  from  it,  must  have  had  a  remarkable  stupid  existence. 

HoiroB  the  old,  instruct  the  young,  consult  the  wise,  and 
l>ear  with  the  foolish. 
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Supreme  Court  of  Galifomia. 


Depabtment  No.  1. 


[Filed  August  22,  1882.] 

No.  8092. 

EBT  AND  WIFE,  Eespondents, 

FOSTER  ET  AL.,  Appellants. 

HoMXSTBAD — ^ExoHANOK  OF  Lakds— Jinx>MBNT  liiBw— DooxsTiNo.  Per  Mc- 
£ee,  J.:  Plain  ti£f.  Jackson  Eby,  had  acq  aired  title  to  the  property  No- 
yember  3,  1880,  from  one  Rambo,  in  exchange  for  certain  parceln  of 
land  in  the  townof  Bed  Blnii,  which  the  plaintiffs,  before  the  exchange 
of  properties,  had  occupied  as  their  homestead;  and  their  intention  in 
making  the  exchange  wan  to  secnre  a  homestead  in  the  country  in- 
stead of  in  town.  Simultaneously  with  drafting  the  deeds  of  ex- 
change, a  declaration  of  homestead,  legal  in  form,  upon  the  property 
in  dispute,  was  drawn,  and  this  declaration,  with  the  two  deeds  of 
exchange,  were,  at  the  same  time,  in  regular  succession,  executed  and 
acknowledged  and  filed  for  record — the  deed  to  Bambo  for  the  town 
lots  being  recorded  fl  st,  at  four  minutes  past  3  o'clock  p.  m.,  the  deed 
to  Eby,  for  the  land  in  the  country,  at  six  minutes  past  3  o'clock 
p.  M  ,  and  the  declaration  of  homestead  upon  the  land  in  the  country 
at  eight  minutes  past  3  o'clock  p.  M.  of  November  3,  1880.  But  a 
judgment  against  Eby,  in  which  execution  had  run  to  the  Sheriff,  had 
Deen  given  and  entered  on  November  9,  1878 ;  and,  on  the  day  of  the 
recording  of  the  deeds  of  exchange  and  the  declaration  of  homestead 
by  Eby  and  wife,  this  judgment  existed  unsatiflfied  of  record.  Held: 
It  is  by  docketing  the  judgment  that  a  lien  is  created,  and  it  runs  for 
two  years  from  and  after  that  time.  The  time  must  appear  by  the 
recoid;  for,  as  the  lien  is  purely  statutory,  neither  its  existence  nor 
commencement  can  be  proved  by  parol. 

Id. — Id.  At  the  time  of  filing  the  homestead  declaration  upon  the  property 
in  dispute,  there  existed  no  enforceable  judgment  lien  upon  the 
property,  aod,  the  property  being  homestead,  it  was  not  subject  to 
execution  for  the  satisfaction  of  the  judgment. 

Id. — Id.  The  evidence  sustains  the  finding  that  plaintiffs  resided  on  the 
land  in  dispute  at  the  time  of  the  exchange  of  properties  and  of  the 
making  and  filing  of  the  declaration  of  homestead. 

Id. — Id.  Myrick,  </.,  and  McEXnstry^  t/.,  concurred  in  the  judgment  on  the 
ground  that  the  delivery  of  the  deed  from  Eby  to  Bambo,  and  of  the 
deed  from  Bambo  to  Eby,  and  the  filing  of  the  same  for  record, 
together  with  the  declaration  of  homestead,  were  simultiuieous  acts 
and  constituted  one  transaction;  that  the  moment  the  title  to  the 
premises  in  question  vested  in  Eby  the  homestead  right  attached; 
therefore  the  premises  were  exempt  from  the  levy  of  the  execution 
(dated  Nov  6,  1880)  and  sale  thereunder,  and  were  not  subject  to 
the  lien  of  the  judgment. 

Appeal  from  Superior  Court,  Tehama  County. 

J.  F,  Ellison^  for  appellants. 
Ohipman  dk  Oarter^  for  respondents. 
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MoEee,  J.,  delivered  the  opinion  of  the  Court  (Myriok, 
J.,  and  McEinstry,  J.,  speciallj  concurring): 

• 

Defendant  Foster,  as  Sheriff  of  Tehama  County,  by  an 
executionVhich  had  been  issued  on  a  money  judgment  in 
favor  of  his  co-defendant  Campbell  against  Jackson  Eby, 
one  of  the  plaintiffs  in  this  case,  levied  upon  and  advertised 
for  sale  the  southwest  q^uarter,  and  the  west  half  of  the 
southeast  quarter  of  section  8,  township  26  north,  range  6 
west,  Mount  Diablo  meridian,  as  the  property  of  the  judg- 
ment debtor. 

Before  the  day  appointed  for  the  sale  the  plaintiffs  in  this 
case  brought  their  action  to  enjoin  the  sale,  upon  the  ground 
that  the  property  constituted    their  homestead,   and  was. 
exempted  from  execution,  levy,  and  sale. 

The  record  shows  that  the  plaintiff,  Jackson  Eby,  had 
acquired  title  to  the  property  on  November  3,  1880,  from 
'  one  Bambo,  in  exchange  for  certain  parcels  of  land  in  the 
town  of  Bed  Bluff,  which  the  plaintiffs,  before  the  exchange 
of  properties,  had  occupied  ^as  their  homestead;  and  their 
intention  in  making  the  exchange,  was  to  secure  a  homestead 
in  the  country  instead  of  in  town'.  The  exchange  and  the 
declaration  of  homestead  constituted  a  single  transaction. 
Simultaneously  with  drafting  the  deeds  of  exchange,  a  dec- 
laration of  homestead,  legal  in  form,  upon  the  property  in 
dispute,  was  drawn,  and  the  declaration  with  the  two  deeds 
of  exchange  were,  at  the  same  time,  in  regular  succession, 
executed  and  acknowledged  and  filed  for  record — ^the  deed 
to  Bambo  for  the  town  lots  being  recorded  first,  at  four 
minutes  past  3  o'clock  p.  m.,  the  deed  to  Eby,  for  the 
land  in  tne  country,  at  six  minutes  past  3  o'clock  p.  m.,  and 
the  declaration  of  homestead  upon  the  land  in  the  country, 
at  eight  minutes  past  3  o'clock  p.  m.,  of  November  3, 
1880.  But  the  judgment  against  Eby,  on  which  exe- 
cution had  run  to  the  Sheriff,  had  been  given  and 
entered  on  November  9,  1878;  and  on  the  day  of  the 
recording  of  the  deeds  of  exchange  and  the  declaration  of 
homestead  by  Eby  and  wife,  this  judgment  existed  unsatis- 
fied of  record;  and  the  question  arises,  whether  the  judg- 
ment was  docketed,  so  as  to  create  a  lien  upon  the  property, 
when  the  plaintiff  acquired  title  to  it  from  Bambo,  before 
the  declaration  of  homestead  upon  it  was  recorded  ? 

Between  the  delivery  of  the  deed  to  Eby  and  the  recording 
of  the  declaration  of  homestead  there  was  an  interval  of 
several  minutes.  That  time  was  sufficient  for  the  existing 
lien  of  a  judgment  to  attach  to  the  proper^.  (Marriner  vs. 
Smith,  27  Cal.  650;  Hibbardya.  Smith,  50  Id.  511.)    But  no 
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judgment  lien  is  created  upon  real  property  belonging  to  a 
judgment  debtor  until  the  judgment  be  docketed.  (Seo. 
671,  0.  0.  P.)  Docketing  a  judgment  consists  of  an  entry 
in  the  docket  in  the  clerk's  office  of  a  brief  abstract  of  the 
judgment.  The  docket  in  which  this  entry  must  be  made  is 
''a  book  with  each  page  divided  into  eight  columns  and 
headed  as  follows:  Judgment  debtors;  judgment  creditors; 
judgment — time  of  entry;  where  entered  in  judgment  book; 
appeals — when  taken;  judgment  of  appellate  Court;  satis- 
faction of  judgment;  when  entered,"  ete.  (672,  C.  0.  P.); 
and  the  law  has  made  it  the  duty  of  the  clerk  to  enter  in 
this  docket  the  title  of  each  cause,  with  the  date  of  its 
commencement,  and  a  memorandum  of  every  subsequent 
proceeding  therein,  with  the  date  thereof.  (Sub  3,  Sec. 
4204,  Pol.  Code.) 

The  entiy  thus  required  to  constitute  the  docketing 
^'must  be  made  immediately  after  attaching  together  and, 
filing  the  papers  which  constitute  the  judgment  roll  in  the 
case."  (Sec.  671,  C.  C.  P.)  These  things  must  be  done  to 
create  a  jud^ent  lien  upon  real  property;  if  they  lure  not 
done  as  required  by  law  there  is  no  lien. 

Now,  at  the  trial,  it  was  admitted  that  no  judgment  roll 
had  been  made  up  in  the  case  under  consideration;  and  it 
was  proved  that  the  entry  which  the  clerk  made  in  his 
docket  showed  only  the  names  of  the  judgment  creditor  and 
debtor,  the  amount  of  the  judgment  ana  date  on  which  it 
was  given,  and  entry  of  judgment  and  the  date  of  issuance 
of  execution.  That  of  the  judgment  and  entrv  of  judgment 
is  given  as  November  9,  18y8,  and  the  date  oi  the  issuance 
of  execution  as  November  6,  1880.  But  when,  the  entry  of 
the  abstract  of  the  judgment  was  made  on  the  docket  is  not 
Riven,  unless  it  must  be  presumed  that  it  was  made  on 
November  9,  1878 — ^the  date  of  the  rendition  and  entry  of 
the  judgment,  or  on  November  6,  1880 — the  date  of  the 
issuance  of  the  execution.  If  the  docketing  took  place  on  the 
former,  i.  e.,  November  9, 1878,  the  lien  of  the  judgment  com- 
menced on  that  day,  and  ended  just  three  days  after  the 
execution  had  been  issued,  and  there  existed  no  judgment 
lien  enforceable  by  execution  at  the  time  appointed  for  the 
sale  of  the  property  to  satisfv  the  judgment.  (Bagley  vs. 
Ward,  37  CaJ.  121;  Rogers  ys."  Drtifd,  46  Id.  654.)  If,  on 
the  other  hand,  the  judgment  was  docketed  on  November  6, 
1880,  the  lien  then  created  did  not  attach  to  the  properly  in 
controversy,  because  it  was  then  the  homestead  of  the 
plaintiffs.     {Bourman  vs.  Norton,  16  Cal.  213.) 

A  judgment  lien  must  have  a  commencment.     If  it  exists, 
ite  commencement   is  the    day  when    the    judgment  was 
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docketed*  for  it  is  by  docketing  the  judgment  that  the  lien 
is  created;  and  it  runs  for  two  years  from  and  after  that 
tiine  {Add^  vs.  Chamberlain,  16  Cal.  181;  Barroilhet  ys. 
Hathaway y  21  Id.  396;  Rogers  vs.  Druffd,  supra;  Sec.  671. 
C.  C.  P.);  and  the  time  must  appear  by  the  record;  for,  as 
the  lien  is  purely  statutory,  neither  its  existence  nor  uom- 
mencement  can  be  proved  by  parol.  (RaconiUat  vs.  Requ^naf 
36  Cal.  651;  Notria  vs.  Jackson,  9  WaU.  125.) 

Whence  it  follows  that,  at  the  time  of  filing  the  homestead 
declaration  upon  the  property  in  dispute,  mere  existed  no 
enforceable  juC^ment  lien  upon  the  property;  and,  the 
property  being  homestead,  it  was  not  subject  to  execution 
for  the  satisfaction  of  the  judgment. 

The  Court  by  its  general  verdict  found,  and  the  evidence 
sustains  the  finding,  that  the  plaintiffs  resided  on  the  land 
in  dispute  at  the  time  of  the  exchange  of  properties  and  of 
the  making  and  filing  of  the  declaration  of  homestead. 
There  is  no  error  in  the  record  prejudicial  to  the  appellants. 

Judgment  and  order  affirmed 

CONCUBRING  OPINION. 

.  We  concur  in  the  judgment,  upon  the  ground  that  the  de- 
Uvery  of  the  deed  from  Ebj  to  Bambo,  and  of  the  deed  from 
Bambo  to  Eby,  and  the  filing  the  same  for  record,  together 
with  the  declaration  of  homestead,  were  simultaneous  acts, 
ftnd  constituted  one  transaction;  that  the  moment  the  title 
to  the  premises  in  question  vested  in  Eby,  the  homestead 
^ght  attached;  therefore  the  premises  were  exempt  from 
the  levy  of  the  execution  and  sale  thereunder,  and  were  not 
^t)ject  to  the  lien  of  the  judgment.  The  witness  Eby 
testified  that  the  three  papers  were  placed  with  the  Recorder 
l^r  record  at  the  same  time,  and  we  presume  that  the  Court 
helow  relied  in  its  judgment  upon  that  testimony,  rather 
*^  On  the  conflicting  testimony. 

MyBICK,  J.,   McKlNSTBY,  J. 


Depabtment  No.  1. 


fFiled  August  24,  1882.1 
No.  8202. 
•^  ET  AL.,  Respondents,  vs.  BEATT  et  al.,  Appellants. 

'^nu-»~Jm)QUEinj — MonoN — Ahsweb — Mistake — Neolbot —  Pbaotick  — 
K>XRT.  Motion  to  set  aside  jadgment  on  the  ground  of  mistake,  etc., 
^^d  for  leave  to  file  an  answer.  Held,  the  neglect  of  the  moving  de- 
fendant to  file  an  answer  was  inexcusable. 
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Id. — ^Nkw  Tbiai<.  Ab  both  defendants  moved  for  a  new  trial  in  the  case, 
and  permitted  the  statutory  time  for  opening  the  jadgment,  on  the 
ground  of  neglect,  mistake, '  eto.»  to  expire,  the  present  motion,  if 
either  party  was  entitled  to  make  it  after  the  denial  of  a  motion  for 
a  new  trial  in  the  case,  comes  too  late.     (473,  G.  G.  P. ) 

Id.  Further:  The  motion  for  a  new  trial  was  not  made  as  prescribed  by 
Sections  658-9,  Code  of  Civil  Procedure,  and  was  properly  denied. 

Id. — Plbading — ^Lease — Covenant.  There  was  no  error  in*  striking  out 
portions  of  the  defendants'  answer.  One  part  contained  a  denial  of 
indebtedness,  another  a  covenant  in  the  original  lease  made  in  1879, 
by  which  the  lessors  had  agreed  to  make  an  improvement  upon  the 
leased  premises  *'on  or  before  the  first  of  August,  1879."  The  im- 
provement was  not  made,  and  for  not  making  it  the  defendants  asked 
damages,  and  the  other  part  set  up  a  failure  to  repair.  There  is  no 
covenant  to  repair  in  the  lease  of  1879,  or  in  that  of  1880,  (the  lease 
sued  on,)  and  the  former  covenant  had  ended. 

Id.  There  is  no  covenant  in  the  lease  of  1880  about  improvements  on  the 
premises  leased  in  1879.  All  the  installments  of  rent  due  had  been 
paid,  except  the  last  installment  on  the  lease  of  1880,  which  the  ac- 
tion was  brought  to  recover.  The  matter  struck  out  was,  therefore, 
irrelevant  and  redundant. 

Id.  The  motion  to  file  an  amended  and  supplemental  answer  containing  the 
same  matter,  was  also  properly  denied. 

FiNDXNo.  The  finding  covers  all  the  issues  in  the  case,  and  there  is  no  error 
in  the  judgment. 

BxNiAZi.    A  denial  of  indebtedness  is  a  denial  of  a  conclusion  of  law. 

Appeal  from  Superior  Oouii,  Sacramento  Ooonty. 

Cadtoalader^  Devlin^  and  Martin  dk  Jonea^  for  appellants. 
McKune  and  WaUU,  for  respondents. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  recover  an  installment  of  rent  alleged 
to  be  due  and  owing  by  the  defendants  on  a  contract  of  lease, 
dated  April  15,  1880. 

Defendants  appeared  and  answered  in  the  case,  and  judg- 
ment was  rendered  against  them  on  April  14,  1881.  Six 
days  afterwards  their  attorneys  gave  notice  of  motion  for  a 
new  trial,  and,  on  October  6,  1881,  that  motion  was  heard, 
upon  a  settled  statement  of  the  case,  and  denied.  On  the 
twenty-first  of  the  same  month  the  defendant  Leslie  gave 
notice  of  a  motion  to  open  the  judgment  and  permit  him  to 
file  a  separate  answer,  upon  the  ground  that  the  answer  filed 
and  the  judgment  taken  in  the  case  were  the  result  of  the 
mistake,  inadvertence,  or  surprise,  or  excusable  neglect  of 
himself  and  his  co-defendant.  It  is  out  of  this  motion  that 
the  present  contention  arises. 

But  the  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect in  the  case,  if  any,  was  not  attributable  to  Leslie.  He, 
when  a  copy  of  the  complaint  and  summons  were  personally 
served  on  him,  sent  them  to  his  co-defendant  l&eaty,  an<^ 
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asked  him  to  have  the  case  properly  defended.  The  latter 
wrote  that  that  would  be  done,  and,  it  seems,  that  he  had 
covenanted  to  defend  Leslie  against  any  suits  upon  the  lease. 
Upon  that,  Leslie  gave  no  further  attention  to  the  case. 

it  does  not  appear  that  Leslie  informed  BesAjr  that  he 
wanted  any  special  defense  interposed  in  the  action.  But 
Beaty  knew  that  he  himself  only  had  renewed  the  lease,  and 
that  Leslie  had  not  joined  in  the  renewal.  Yet,  with  full 
knowledge  of  the  fact,  Beaty  neglected  to  state  it  to  the 
attorneys  whom  he  had  employed  to  defend  the  case,  and,  in 
consequence,  it  was  not  set  up  in  the  answer  filed  for  him- 
self and  Leslie.  On  the  contrary,  the  execution  of  the  orig- 
inal lease  on  the  16th  of  April,  1879,  and  its  subsequent  re- 
newal on  the  15th  of  April,  1880,  by  bbth  defendants,  were 
admitted,  and  the  only  issue  raised  by  the  pleadings  in  the 
C9se  was,  whether  the  demanded  installment  of  rent  was  due 
and  unpaid. 

•  Under  these  circumstances,  the  neglect  to  set  up  in  the 
answer  any  special  defense  which  Leslie  may  have  had,  was 
chargeable  to  Beaty — it  was  not  the  neglect  of  Leslie.  No 
cause  is  assigned  which  prevented  Beaty  from  performing 
his  duty,  nor  is  any  reason  giyen  why  he  did  not  perform  it; 
his  neglect,  therefore,  was  not  excusable — it  was  in  fact 
wholly  inexcusable;  and  as  both  defendants  moved  for  a  new 
trial  in  the  case,  and  permitted  the  statutory  time  for  open- 
ing the  judgment  on  tne  ground  of  neglect,  mistake,  etc.,  to 
expire,  the  present  motion,  if  either  party  was  entitled  to 
make  it,  after  the  denial  of  a  motion  for  a  new  trial  in  the 
case,  comes  too  late. 

If  by  Beaty's  neglect,  Leslie  has  been  deprived  of  any  of 
his  rights,  he  may  be  redressed  by  an  action  against  Beaty; 
or  if  tiie  jud^ent  was  taken  against  him  by  the  actual  fraud 
of  the  plaintiffs,  or  of  the  plaintiffs  and  Beaty,  unmixed  with 
negligence  on  his  part,  his  remedy  may  be  in  an  original  ac- 
tion m  equity  to  set  aside  the  judgment.  (Bibend  vs.  Kreutz, 
20  Cal.  108;  Biddle  ys.  Baker,  13  Id,  195.) 

The  motion  for  a  new  trial  was  not  made  as  prescribed  by 
Sections  668-9,  C.  C.  P.  and  was  properly  denied. 

There  was  no  error  in  striking  out  portions  of  the  defend- 
ants' answer.  ^One  part  contained  a  denial  of  indebtedness, 
another  a  coyenant  in  the  original  lease  made  in  1879,  by 
which  the  lessors  had  agreed  to  make  an  improvement  upon 
the  leased  premises  '^  on  or  before  the  first  of  August,  1879." 
The  improyement  was  not  made,  and  for  not  making  it  the 
lefendants  asked  damages;  and  tiie  other  part  set  up  a  fail- 
are  to  repair. 
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There  is  no  ooyenant  to  repair  in  the  lease  of  1879,  or  in 
that  of  1880,  and  the  former  covenant  had  ended. 

A  denial  of  indebtedness  is  the  denial  of  a  conclusion  of 
law. 

There  is  no  covenant  in  the  case  of  1880  about  improye- 
ments  on  the  premises  leased  in  1879.  All  the  installments 
of  rent  due  had  been  paid,  except  the  last  installment  on 
the  leasd  of  1880,  which  the  action  was  brought  to  recover. 
The  matter  struck  out  was,  therefore,  irrelevant  and  re- 
dundant. 

The  motion  to  file  an  amended  and  supplemental  answer 
containing  the  same  matter  was  also  properly  denied. 

The  finding  covers  all  the  issues  in  the  case,  and  there  is 
no  error  in  the  judgment. 

Judgment  and  order  affirmed. 

I  concur:    Mjrick,  J. 

GONOURBma  OPINION. 

I  concur.  The  motion  to  open  the  judgment  came  too 
late,  as  the  judgment  was  entered  more  than  six  months  be- 
fore the  motion  was  made.    (0.  G.  P.  473.) 

MgEinstby,  J. 

Depabtment  No.  2. 


[Filed  August  24,  1882.] 

No.  8156. 

TOUNGLOVE,  Appellant,  vs.  NIXON,  Respondent. 

Action — Nqtb — Ambwsb — AocoiriiT.  Action  upon  a  promiBsory  alleged  to 
have  been  given  in  Rettlement  of  an  account.  Defendant  deni^  the 
accounting,  etc.  HM^  conceding  that  some  portionB  of  the  answer 
are  insafficient,  there  was  enough  in  it  to  constitute  a  defense  to  the 
action.  Further,  it  does  not  appear  that  che  error  complained  of 
(overruling  demurrer  to  answer, )  affected  any  substantiid  right  to 
plaintiff.     (475,  O.  0.  P.) 

Appeal  from  Superior  Court,  Amador  County. 

Farley  &  Porter,  and  Armstrong^  for  appell^t. 
Carter  and  Browriy  lot  responaent. 

By  the  Court: 

Plaintiff  brought  this  action  on  a  promissory  note  for 
$1,699.46,  and  the  defendant  set  up  several  matters  of  de- 
fense in  his  answer.    There  was  a  demurrer  to  the  answer. 
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which  was  overmled  by  the  Court,  and  on  the  trial  of  the 
case  a  verdict  was  rendered  in  favor  of  the  defendant.  The 
case  comes  before  this  Court  on  the  judgment  roll,  and 
appellant  assigns  as  error  the  order  of  the  Court  overruling 
the  demurrer  to  the  answer. 

It  may  be  conceded  that  some  portions  of  the  answer  are 
insufficient,  but  there  was  enough  matter  in  it,  well  pleaded, 
to  constitute  a  good  defense  to  the  action.  It  does  not  ap- 
pear from  anything  found  in  the  transcript,  that  the  error 
complained  of,  affected  any  substantial  right  of  the  plaintiff 
(Sec.  475,  C.  C.  P.);  and  the  judgment  is  therefore  affirmed. 


In  Bane. 


[Filed  July  28,  1882.1 

No.  8318. 

LOS  ANGELES,  Respondent, 

vs. 
LAMB  ET  AL.,  Appellant. 

FSBS — ^IjOB  ANOSIiBS — BSOOBDES — GoNSTITlTTION — STATUTE.     The  Act  Of  April 

27,  1878,  **To  regulate  fees  and  salaries  in  the  county  of  Los  Ange- 
lea"  (Stats.  1877-8,  p.  67),  was  a  perfect  law  when  it  was  approved 
and  went  into  e£feot  when  the  other  portions  of  the  law  did.  Be- 
cause it  happened  that  there  was  then  an  incumbent  to  which  the 
statute  did  not  apply,  and  whose  term  did  not  expire  until  March, 
1880.  did  not  prevent  the  statute  from  going  into  effect,  but  merely 
postponed  its  operation  as  to  the  successor  of  the  incumbent  un- 
til he  took  office.  It  did  not  operate  in  this  case  until  March,  1880, 
because  the  cams  stattUi  did  not  exist  until  that  date,  but  it  was  still  a 
periect  statute,  clothed  with  all  the  force  and  strength  that  the  legis- 
lative power  could  invest  it  with.  Accordingly,  in  this  action  to  re- 
cover fees  collected  between  the  Ist  and  Slst  of  December,  1881,  the 
judgment  was  properly  rendered  for  plaintiff. 

Appeal  from  SuperiorOoort,  Los  Angeles  County. 

Branson  dc  Wells,  and  BickneU  dc  WhUe,  for  appellants. 
Jhomas  B,  Brotvn,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

The  statutes  of  April  27,  1878  (Stats.  1877-^,  p.  574),  was 
^  perfect  law  when  it  was  approved  on  the  day  above  named, 
id  went  into  effect  when  the  other  portions  of  the  law  did. 
ecause  it  happened  that  there  was  then  an  incumbent  to 
iiioh  the  statute  did  not  apply,  and  whose  term  did  not  ex- 
xe  until  March,  1880,  did  not  prevent  the  statute  of  1878 
om  going  into  effect,  but  merely  postponed  its  operation 
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as  to  the  successor  (Lamb)  of  the  incumbent  until  he  took 
office.  It  did  not  operate  in  this  case  until  March,  1880, 
because  the  cobub  atcUuH  did  not  exist  until  that  date,  but  it 
was  still  a  perfect  statute,  clothed  with  all  the  force  and 
strength  that  the  legislative  power  could  invest  it  with. 

The  statutes  passed  on  in  the  cases  referred  to  (Peachy  vs. 
Board  of  Supervigora  and  Spergle  vs.  Joy)  are  entirely  differ- 
ent. In  those  statutes  it  was  specially  provided,  as  far  as 
the  matters  involved  in  the  cases  cited,  the  Act  should  not 
go  into  effect  until  a  future  day.  This  is  quite  a  different 
thing  from  saying  it  shall  not  apply  to  an  existing  state  of 
things,  which  mav  be  changed  any  day  after  the  passage  of 
the  Act,  viz.,  by  the  death  of  the  then  incumbent,  when  on 
his  successor  taking  office  a  status  would  occur  and  exist  to 
which  the  statute  must  per  force  applj.  The  statute  then 
operated.  It  went  into  effect  when  it  was  passed,  but  did 
not  operate  then  because  there  was  no  case  for  it  to  operate 
on.  As  soon  as  the  case  occurred,  it  found  operation.  The 
distinction  is  between  having  an  operative  enect,  and  going 
into  effect.  The  statute  may  go  into  effect,  but  cannot  oper- 
ate until  the  cajsua  statuti  occurs. 

We  are  of  opinion  that  the  judgment  of  the  Court  below 
is  correct,  and  should  be  affirmed. 

We  concur:  Sharpstein,  J.,  Boss,  J. 

OONCUBBING  OPINION. 

It  is  admitted  that  the  defendant  was  elected,  at  the  gen- 
eral election  of  1879,  Recorder  of  the  county  of  Los  Aneeles, 
qualified  as  such  and  entered  upon  the  discharge  of  the  duties 
of  his  office  March  1,  1880;  and  that,  during  the  month  of 
December,  1881,  while  in  office,  he  collected  the  fees  of  office 
in  controversy. 

These  fees,  durinjg  his  incumbency,  were,  under  the  stat- 
ute of  April  24,  1878,  to  be  paid  into  the  Treasury  of  the 
county;  for  although  the  provision  of  the  statute  of  1878, 
upon  that  subject,  was,  according  to  its  terms,  not  to  take 
effect  upon  the  then  incumbent,  it  was  to  take  effect  upon  his 
successor;  and  the  defendant,  having  been  elected  as  the 
successor  in  office  of  the  then  incumbent,  he  became  subject 
to  the  operation  of  all  the  provisions  of  the  statute.  As  to 
him,  the  office  became,  by  force  of  the  statute,  a  salariec* 
one,  and  the  duty  was  imposed  upon  him  of  collecting  the 
fees  of  the  office  and  paying  them  into  the  County  Treasury. 

The  special  provision  of  the  statute  as  to  compensation^ 
and  collection  and  disposal  of  the  fees  of  the  omce,  whicl 
did  not  affect  his  predecessor  in  office,  was  operative  on  him; 
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for  although  it  was  not  to  take  effeet  nntil  a  time  cmd  an 
event  after  the  adoption  of  the  Constitution,  ^et,  as  it  was 
not  inconsistent  with  any  constitutional  provision,  it  took 
effect  at  the  time  expressed  by  the  will  of  the  Legislature. 

Therefore    I    concur  in  tne  conclusion  of  Mr.  Justice 
Thornton.  MgEeE)  J. 

Depabtment  No.  2. 


I  Filed  August  22,  1882.  | 

No.  8231. 

WOLFLXNG,  Respondent, 

vs. 
RALSTON  ET  AL.,  Appellants. 

OosTBAOT — Lbask — MiNE.  >Plaintiff  let  to  the  defendants  a  certain  mine 
under  a  written  contract  of  lease  which  contained  the  following 
clause: 

*'  The  said  parties  of  the  second  part  are  to  prospect  and  work  the 
said  Tein,  lead,  or  lode,  *  *  •  and  to  pay  to  the  party  of  the  first 
part  or  his  assigns,  every  week,  twenty  per  cent,  of  all  Uie  gold  that 
they  may  take  from  said  vein,  lead,  or  lode,  or  from  the  angles  or 
spars  thereof;  that  they  are  to  work  the  same  without  expense  to  the 
party  of  the  first  part,  and  keep  the  same  free  from  any  liens  or  in- 
cumbrances for  work  or  labor  done  on,  or  for  materials  furnished  for 
the  working  of  said  mine;  that  if  the  parties  of  the  second  part  should 
take,  during  any  week,  gold  sufficient  to  more  than  pay  for  the  back 
expenses  of  working  the  said  mine,  then  the  party  of  die  first  part  is 
to  have  one-third  of  the  gold  they  may  get  from  said  mine  after  paying 
■aid  working  expenses.  Held,  the  plaintifT  was  entitled  to  twenty 
per  cent,  of  all  gold  taken  from  the  mine  at  all  events,  and  in  case  the 
defendants  should  take  out  during  any  week  sufficient  to  more  than 
pay  for  the  back  expenses  of  working  the  mine,  the  plaintiff  was  to 
have  one-third  of  the  gold  taken  from  the  mine  after  paying  such 
working  expenses." 

Appeal  from  Superior  Court,  Tuolumne  County. 

C.  Doraey,  for  appellants. 

Bodgers  and  Street  &  Street^  for  respondent. 

MoRRisoNy  C.  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff  let  to  the  defendapts  a  certain  mine,  under  a 

itten  contract  of   lease  which  contained  the  following 

\u8es: 

^'The  said  parties  of  the  second  part  are  to  prospect  and 

>rk  the  said  vein,  lead,  or  lode,  in  a  good  and  workmanlike 

inner,  with  as  little  damage  to  the  land  for  agricultural 

rposes  as  a  proper  mining  of  the  same  will  permit,  and  to 
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pay  to  the  party  of  the  first  part  or  hU  assigns,  every  week, 
twenty  per  cent,  of  all  the  gold  that  they  may  take  from  said 
vein,  lead,  or  lode,  or  from  the  angles  or  spurs  thereof;  that 
they  are  to  work  the  same  without  expense  to  the  party  of 
the  first  part,  and  keep  the  same  free  from  any  Uens  or  in- 
cumbrances for  work  or  labor  done  on,  or  for  materials  fur- 
nished for  the  working  of  said  mine;  that  if  the  parties  of  the 
second  part  should  tale,  during  any  week,  gold  sufficient  to 
more  than  pay  for  the  back  expenses  of  working  the  said 
mine,  then  the  party  of  the  first  part  is  to  have  one-third  of 
the  gold  they  may  get  from  said  mine  after  paying  said  work- 
ing expenses. 

''That,  if  the  parties  of  the  second  part  fail  to  keep  the 
covenants  aforesaid,  then  the  party  of  the  first  part  is  at 
liberty  to  take  full  possession  of  said  land  and  premises  with- 
out recourse  to  law,  as  fully,  to  all  intents  and  purposes,  as 
if  this  lease  had  not  been  made.  In  witness  whereof,  the 
said  contracting  parties  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written." 

The  following  special  issues  were  submitted  to  the  jury: 

''1.  Did  the  plaintifif  and  the  defendants  execute  the  con- 
tract set  forth  in  the  complaint? 

"Answer— Tes. 

''  2.  Have  the  defendants,  since  the  date  of  said  contract, 
taken  out  any  ^old  from  the  mining  claim  referred  to  in  said 
contract;  and,  if  they  have,  then  how  much  have  the  defend- 
ants so  taken  out? 

••An8wei^$l,344:.86. 

''3.  Have  the  defendants  paid,  or  offered  to  pay,  to 
plaintiff,  any  portion  of  the  gola  taken  by  them  from  said 
claim  since  the  date  of  said  contract? 

''Answer — No. 

"4.  If  the  defendants  have  taken  out  any  gold  from  the 
claim  referred  to  in  the  complaint,  at  what  time  and  during 
what  weeks  did  they  take  the  gold,  and  how  much  each  week? 

"  Answer — 1881.  Don't  know;  but  during  the  time,  July 
23d  to  August  27th,  $1,344.85  was  taken  out. 

"  5.  Have  defendants  taken  out  more  than  sufficient,  dar- 
ing any  one  week,  to  pay  all  the  back  working  expenses? 

"Answer — No. 

"  6.  Have  the  defendants  taken  enough  to  pay  the  back 
expenses,  including  all  the  gold  they  have  taken  out  since 
they  have  had  said  lease? 

"Answer  -No. 

"  7.  What  was  the  total  amount  of  gold  the  defendants 
have  taken  out  since  they  have  had  the  lease  ? 

"  Answer— $1,344.85. 
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^'  What  was  the  total  amount  of  back  working  expenses  of 
working  said  claim? 

"An8wei--43,146.85." 

Judgment  for  plaintiff  on  findings,  for  possession  of  tlie 
proDerty,  and  $268>97  damages. 

Tne  contention  on  behalf  of  the  defendants,  is  that  as  it 
appears  from  the  findings  that  defendants  did  not  take  out 
sufficient  gold  to  pay  the  bctck  expenses,  therefore  the  plaintiff 
was  not  entitled  to  any  part  thereof. 

We  do  not  so  understand  the  contract,  and  to  give  it  such 
a  construction  woxdd  defeat  one  of  its  clauses.  The  plaintiff 
was  entitled  to  twenty  per  cent,  of  all  gold  taken  from  the 
mine  at  all  events,  and  in  case  the  defendants  should  take  out 
during  any  week  sufficient  to  more  than  pay  for  the  back  ex- 
penses of  working  the  mine,  the  plaintiff  was  to  have  one- 
third  of  the  gold  taken  from  the  mine  after  paying  such 
working  expenses.  The  construction  given  to  the  contract 
was  the  correct  one,  and  the  judgment  is  affirmed  with  ten 
per  cent,  damages. 

We  concur:    Thornton,  J.,  Sharpstein,  J. 


Depabtment  No.  2. 


[Filed  August  21,  1882.  ] 
No.  8305. 

DUNLAP  &  VAN  FLEET,  Ebspondbnt, 

vs. 
THE  STANDAED  CON.  MINING  CO.,  Appbllamt. 

Atiob»bt-at-Law — AcnoM — Skbtiobs — Fzhdinga.  Action  to  recover  for 
professional  services  as  attomeys-ai-law.  On  appeal,  defendant 
daimed  that  plaintiffs  were  not  employed  by  it,  and  that  there  was  no 
evidence  of  the  value  li  the  services  rendered.  Held,  the  points  were 
not  well  taken.  Furtlmrf  the  evidence  sustained  the  findings  against 
defendant. 

Appeal  from  Superior  Court,  Sacramento  County. 

Llot/d  <t  Woods,  for  appellant. 
8.  8.  HoU,  for  respondent. 

By  flie  CotJBT : 

Action  to  recoyer  one  thousand  dollars  for  professional 
ryices  rendered  defendant  by  plaintiffs  as  attorneys  at  law. 
^dgment  as  prayed  for  and  appeal  therefrom,  as  well  as 
)m  an  order  of  the  Court,  denying  defendant's  motion  for 
new  trial. 
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Two  points  are  made  on  the  appeal :  First,  that  plaintifb 
were  not  employed  by  defendant  to  render  it  any  services,  and 
second,  there  is  no  evidence  of  the  valne  of  the  services  ren- 
dered. Neither  of  those  points  is  well  taken.  The  findings 
of  the  Oonrt  below  show  that  the  plaintiffs  were  employed  by 
an  agent  of  the  defendant  who  was  authorized  to  employ  them ; 
that  services  were  rendered  the  defendant  by  the  plaintifib, 
and  that  the  value  of  such  services  was  one  thousand  dollars. 
We  think  that  the  evidence  was  8u£Bcient  to  sustain  the  find- 
ixigs  of  the  Court  below,  and  the  judgment  and  order  are 
affirmed  with  ten  per  cent,  damages. 


Depabtkent  No.  2. 


[Filed  August  21,  1882.] 
No.  8237. 

JULTEN,  Appellant, 

vs. 

BILEY,  Assignee,  eto.,  Bespondent. 

Imboltbhct— Appeal — ^Equztt.  If  an  order  of  the  inaolvenoy  Oonrt,  staying 
prooeedings  against  an  insolvent  is  erxoneons,  the  proper  mode  to 
obtain  relief  therefrom  is  by  appeal. 

Id. — ^In.    A  Oonrt  of  eqnity  cannot  be  appealed  to  in  such  a  case. 

Appeal  from  Superior  Court,  Siskiyou  County. 

Edgertem,  Warren,  and  Udgertoriy  for  appellant. 
Rhodes  dc  Barsiow,  and  GfiUis,  for  respondent. 

By  the  Coubt  :  * 

The  plaintiff  filed  his  complaint  in  the  Superior  Court  of 
Siskiyou  County,  in  which  he  complained  of  a  certain  order 
made  by  the  County  Court  of  that  county,  in  an  insolvency 
proceeding,  pending  in  the  latter  Court.  The  object  of 
tiie  suit  is  to  obtain  relief  which  was  applied  for  bv  the 
plaintiff,  and  was  denied  him  in  the  insolvency  case.  If  the 
order  of  the  County  Court  was  erroneous,  the  proper  mode 
to  obtain  relief  therefrom  was  by  appeal;  and  there  is  no 
su£Scient  ground  shown  by  the  complaint  for  the  interposi- 
tion of  a  Court  of  equity. 

The  demurrer  to  the  amended  complaint  was  properly 
sustained,  and  the  judgment  is  affirmed. 
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Depabtkent  No.  2. 


[FUed  July  27,  1882.] 

No.  6997. 
ESTATE  OF  CORWIN. 

Pbobatb  Coubt—  AppBiii  —  Undbbtasiro  on  Appbazi  —  Admimibtbatob — 
BoBD.  An.  Older  of  the  Probate  Court  directing  the  oonveyance  of 
real  estate  by  an  administrator  is  appealable.    (969,  0.  0.  P.,  Sab.  6.) 

Id. — Id.  Undertaking  on  appeal  held  sufficient,  citing  970,  0.  0.  P.,  pro- 
viding that  bond  on  appeal  is  not  necessary  where  administrator  has 
given  an  official  bond. 

Id. — Spkgifxg  Pbbvobmanob  —  Pabtibs.  The  Probate  Court  should  not 
award  specific  performance  in  the  absence  of  all  parties  before  it  who 
have  a  right  to  be  heard. 

In. — Id.  The  statute  makes  no  provision  for  bringing  in  such  parties  to 
such  proceeding  in  the  Probate  Court. 

Id. — EzGBFTioBB.  The  mode  of  taking  exceptions  in  civU  oases  applies  to 
probate  proceedings.     (1713,  C.  C.  P.) 

Appeal  from  Probate  Court,  San  Francisco. 

SeAeVy  and  LUxyd  dt  Wood,  for  appellant. 
E.  A.  Lawrence,  for  respondent. 

By  the  Ooubt  : 

This  is  an  application  by  petitioner  to  the  Probate  Coart 
of  the  ciiy  and  county  of  »an  Francisco  under  Chapter  IX 
of  the  Code  of  Civil  Procedure,  which  treats  ''of  the  con- 
Teyance  of  real  estate  by  executors  and  administrators  in 
certain  cases,"  and  the  appeal  is  taken  from  the  order 
directing  the  conveyance  asked  for  in  the  petition. 

The  order  is  appealable.  (C.  C.  P.,  Sec.  969,  Subdi- 
vision 5.) 

The  conveyance  there  mentioned  is  not  as  contended  by 
respondent,  a  conveyance  on  sale  and  partition.  The  section 
referred  to,  in  our  opinion,  authorizes  the  appeal. 

There  is  a  sufficient  undertaking  on  appeal  (C.  C.  P., 
Sec.  970),  and  the  matters  are  properly  brought  before  us 
by  bill  of  exceptions.  (C.  C.  P.,  Sees.  1713,  646  to  658, 
670.) 

The  petition  of  respondent  shows,  among  other  matters, 
that  the  administrator  of  Corwin,  who  is  proceeded  against, 
before  the  petition  was  filed  had  made  a  lawful  conveyance 
^  one  E.  J.  Baldwin,  whereby  the  titie  (referring  to  the 
"itle  to  the  real  estate  for  which  a  conveyance  is  sought  by 
^be  proceeding),  has  passed  to  Baldwin. 

Baldwin  is  not  a  party  to  the  proceeding,  and  could  not 
lave  been  made  a  party  to  it  in  the  Probate  Court.    The 
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statnte  makes  no  provision  for  making  him  a  party.  Under 
these  ciroomstances  the  petitioner  was  not  entitled  to  a 
decree. , 

The  proceeding  is  one  for  a  specific  performance  of  a  con- 
tract in  the  Probate  Court.  It  is  so  spoken  of  in  C.  C.  P., 
Sec.  1602. 

Under  such  circumstances  a  Court  of  equity  would  not 
decree  a  specific  performance.  Before  proceeding  to  a 
decree  such  Court  is  always  careful  to  have  all  parties  before 
it  who  have  a  right  to  be  heard^  as  did  Baldwin  here,  so 
that  full  and  complete  justice  might  be  done  It  was  not 
the  intention  of  the  statute  to  vest  in  the  Probate  Court 
more  extensive  power  than  was  administered  by  a  Court  of 
equity.  This  view  is  sustained  by  Sec.  1602  of  the  chapter 
of  the  Code  of  Civil  Procedure  above  referred  to. 

The  order  is  reversed  and  the  cause  remanded  with  di- 
rections to  dismiss  the  petition  without  prejudice,  under  the 
section  last  referred  to. 


Depabtuent  No.  2. 


[Filed  August  22, 1882.] 
No.  8284. 

TRANTER,  Appellant,  vs.  SACRAMENTO,  Respondent. 

LiABUjTZBs  OF  Cinis — Injubibb — SiDBWALK — Damaobs.  Action  to  reooTer 
damages  for  iDJtuies  received  by  falling  through  a  defective  sidewalk 
in  the  city  of  Sacramento.  HM^  fhe  judgment  for  defendant,  on 
demurrer  to  the  complaint,  was  properly  rendered,  on  authority  of 
Wivhigler  vs.  Los  Angeles ,  45  Cal.  36;  the  latter  case  holding  that  in- 
corporated cities  are  not  liable  for  injuries  sustained  by  individnmlB^ 
caused  by  the  neglect  of  the  city  officers  in  keeping  the  streetain 
repair,  unless  made  so  liable  by  the  Acts  under  which  they  are  incor- 
porated. 

Appeal  from  Superior  Court,  Sacramento  County. 

Johnson  and  Ihylor,  for  appellant. 
W,  A.  Anderson^  for  respondent. 

By  the  Coubt  : 

We  do  not  think  that  this  case  is  distinguishable  in  princi* 
pie  from  Winbigler  vs.  Lo8  Angdea,  45  Cal.  36;  and  on  the 
authority  of  that  case  the  judgment  in  this  case  must  be 
afiirmed. 

Judgment  affirmed. 
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In  BAifK. 


[Piled  August  21,  1882.] 

No.  10,748. 

PEOPLE,  Respondent,  vs.  KENN,  Appellant. 

Obiieinaii  Law — ^Etidkngs^-Tsstimont — Hokioipb.  A  witness  for  the 
proeecntion,  who  had  testified  that  she  Uved  next  door  to  the  house 
where  defendant  and  deceased  had  lived  together  as  hasband  and  wife 
nniil  the  time  of  the  homicide,  was  asked:  "  Abont  a  month  before 
her  death  did  deceased  come  to  yonr  house  and  stay  all  night,  and  if 
ao,  state  why  she  o^me  there,  and  under  what  circumstances?"  Ob- 
jection was  made  by  defendant's  counsel  that  the  question  was  irrele- 
Tant,  incompetent,  and  immaterial;  but  upon'  the  District  Attorney 
stating  to  the  Oourt  that  the  object  of  the  question  was  to  show  the 
acts  and  words  of  the  defendant  on  the  occasion  referred  to  in  the 
question,  and  not  elicit  any  statement  or  declaration  of  the  deceased, 
tiie  objection  was  overruled,  and  the  witness  answered:  "The  de- 
ceased came  to  my  house  between  one  and  two  o'clock  in  the  morn- 
ing, greatly  excited,  and  stayed  all  night.  'When  she  came,  I  heard 
the  defendant  swearing,  and  breaking  the  doors,  windows,  and  things 
in  his  own  house.  This  was  going  on  for  some  time."  Motion  was 
then  made  to  strike  out  the  answer  oi)  the  ground  of  irrelevancy,  which 
was  likewise  denied.  Held,  exceptions  to  these  rulings  were  not  well 
taken. 

Id. — Id.  The  conduct  of  defendant  towards  the  woman  with  whom  he  had 
liyed  as  his  wife  and  for  whose  murder  he  was  on  trial,  was  not  irrele- 
Tant.  Besulting  as  it  seems  to  have  done,  at  times  in  quarrels  and 
alienations  between  them  of  such  a  character  as  to  drive  the  woman 
from  her  house,  they  were  in  themselves  circumstances,  in  connection 
with  the  circumstances  of  the  homicide,  for  the  consideration  of  the 
juiy.  They  tended  to  show  the  state  of  the  defendant's  feelings 
towards  the  woman  and  his  treatment  of  her,  and,  in  some  degree,  to 
show  a  motive  for  taking  her  life. 

Id. — Id.  Where  acts  or  words  of  a  defendant  in  a  criminal  case  tend  in  any 
degree  to  establish  any  fact  in  a  series  tending  to  the  fact  in  dispute, 
they  are  not  subject  to  the  objection  of  irrelevancy. 

Appeal  from  Superior  Court,  San  Francisco. 

C.  H.  Wolffs  for  appellant. 
AUomey-Getieral  Hart,  for  respondent. 

MoEee,  J.,  delivered  the  opinion  of  the  Oourt: 

During  the  examination  in  chief  of  a  witness  for  the  pros- 
ecution, who  had  testified  that  she  lived  next  door  to  the 
*LOuse  where  defendant  and  deceased  had  lived  together  as 
uusband  and  wife  until  the  time  of  the  homicide,  the  follow- 
ing question  was  propounded  to  the  witness  by  the  District 
Attorney;  ''About  a  month  before  her  death  did  deceased 
come  to  your  house  and  stay  all  night,  and  if  so,  state  why 
she  came  there,  and  under  what  circumstances?"    Objection 
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was  made  by  defendant's  counsel  that  the  question  was 
irreleyanty  incompetent  and  immaterial;  but  upon  the  District 
Attorney  stating  to  the  Court  that  the  obiect  of  the  question 
was  to  show  the  acts  and  words  of  the  deifendant  op  tne  occa- 
sion referred  to  in  the  question,  and  not  elicit  any  statement  or 
declaration  of  the  deceased,  the  objection  was  overruled,  and 
the  witness  answered  :  "The  deceased  caihe  to  my  house  be- 
tween one  and  two  o'clock  in  the  morning,  greatly  excited, 
and  stayed  all  night.  When  she  came,  I  heard  the  defend- 
ant swearing,  and  breaking  the  doors,  windows  and  things 
in  his  own  nouse.  *  *  *  This  was  going  on  for  some 
time,"  etc.  Motion  was  then  made  to  strike  out  the  answer 
on  the  same  ^ound  of  irrelevancy,  which  was  likewise  de- 
nied. We  think  exceptions  to  these  rulings  were  not  well 
taken. 

The  conduct  of  defendant  towards  the  woman  with  whom 
he  had  lived  as  his  wife  and  for  whose  murder  he  was  on 
trial,  was  not  irrelevant.  Besulting  as  it  seems  to  have  done, 
at  times,  in  quarrels  and  alienations  between  them  of  such 
a  character  as  to  drive  the  woman  from  her  house,  they  were 
in  themselves  circumstances,  in  connection  with  the  circum- 
stances of  the  homicide,  for  the  consideration  of  the  jury. 
They  tended  to  show  the  state  of  the  defendant's  feelings  to- 
wards the  woman  and  his  treatment  of  her,  and.  in  some 
degree,  to  show  a  motive  for  taking  her  life.  (Hinds  vs.  The 
Stale,  55  Ala.  145;  Mumhy  vs.  The  People,  63  N.  T.  690;  Beg 
vs.  Edwardsy  12  Cox's  Crim.  Cases,  230.) 

Where  acts  or  words  of  a  defendant  in  a  criminal  case  tend 
in  any  degree  to  establish  any  fact  in  a  series  tending  to  the 
fact  in  dispute,  they  are  not  subject  to  the  objection  of  irrel- 
evancy. 

Judgment  and  order  afiSrmed. 

We  concur:  Myrick,  J.,  McKinstry,  J.,  Thornton,  J., 
Morrison,  C.  J.,  aoss,  J.«  Sharpstein,  J. 


Depabtment  No.  1. 


I  Filed  August  24,  1882.] 

No.  8313. 

LAPHAM,  Appellant,  vs.  CAMPBELL,  Bespondemt. 

Equitt — ^Fbacd— JuDomNT — Motion — Bbmidt.  Per  McKee,  J:  Proeeed- 
ing  in  equity  for  relief  against  a  judgment  obtained  by  frand.  In 
January.  1^80,  jndgment  by  default  was  entered  in  tbe  Superior  Oouzt 
of  Placer  bounty,  upon  an  affidavit  of  proof  of  aerrioe,  made  by  a 


Tjapham  v.  Campbell.  19 

« 

]>erBon  qualified  in  law  to  serve  prooens.    The  affidavit  showed  that 
service  had  been  made  npon  the  defendant  in  the  action,  by  delivery 
to  him  personally,  on  the  18th  of  November,  1879,  of  a  copy  of  the 
fnimmons  and  complaint,   at  Hot  Springs,  in  Placer  County,   Cal- 
ifornia.    The  complaint  herein  admitted  that  the  judgment  was  fair 
and  regular  on  its  face,  but  alleged  that  it  was  obtained  upon  a  false 
cause  of  action  and  upon  false  proof  of  a  service  of  process  in  the  case, 
which  the  then  pliuntiff  fraudulently  procured  to  be  made  on  the  de- 
tendant^  who,  at  the  time  of  the  alleged  service,  was  a  citizen  of  the 
dtate  of  Nevada,  and  not  subject  to  process  issued  out  of  the  Courts 
of  California.     Held,  independent  of  Sec.  473,  C.   C.  P.,  a  Court  of 
record  may,  by  virtue  of  its  iuherent  power  over  its  own  records,  so 
long  as  it  has  physical  control  of  the  same,  set  aside,  on  motion  or 
otherwise,  a  judgment  procured  by  fraud;  or  such  a  judgment  maybe 
set  aside  by  an  original  action  in  a  Court  of  equity,  when  by  reason 
of  the  fraud,  the  Court  that  rendered  the  judgment  had  not  acquired 
jurisdiction  of  the  person  of  the  defendant. 
Id. — Id.    Before  the  Codes  the  rule  was  that  a  decree  gained  by  fraud  might 
be  set  aside  by  petition,   and  a  judgment  at  law  by  motion;  and 
a  fortiori  might  such  decree  or  judgment  be  set  aside  by  bill. 
Id. — Id.    If  a  party  has  been  deprived  of  his  rights  by  a  fraud,  which  was 
unknown  to  him  at  the  time  it  was  perpetrated,  and  for  not  snowing 
-which  he  is  not  chargeable  with  negligence,  and  he  has  no  remedy  at 
law,  a  Court  of  equity  will  grant  him  relief  by  an  original  action.     If 
no  laches,  or  want  of  diligence  is  imputable  to  a  party,  there  is 
nothing  in  reason  or  propriety  preventing  the  interference  of  equity. 
Id. — Id.     As  against  the  judgment  under  consideration,  the  then  defendant 
had  no  available  remedy  at  law  by  motion  under  the  Code.     For  as 
he  was,  according  to  the  allegations  of  the  complaint,  a  citizen  of 
the  State  of  Nevada  and  beyond  the  territorial  jurisdiction   of  the 
Courts  of  California,  at  the  time  of  the  alleged  service  of  process,  the 
Court  that  rendered  the  judgment  had  no  jurisdiction  over  his  person; 
and  the  fact  is  alleged  that  he  had  no  knowledge  that  the  judgment 
had  i^  fact  been  taken  against  him,  upon  a  false  affidavit  of  service  of 
process  upon  him,  in  the  State  of  California,  until  more  than  six 
months  after  the  rendition  of  the  judgment. 
Id. — Id.    Where  judgment  is  taken  without  due  process  of  law,  or  upon 
false  proof  of  service  of  process  upon  a  defendant  who  was,  at  the 
time  of  the  alleged  service,  beyond  the  territorial  jurisdiction  of  the 
Court,  he  is  not  chargeable  with  knowledge  of  the  rendition  of  the 
judgment.     No  one  is  called  to  act  in  a  judicial  proceeding  in  which 
jurisdiction  over  his  person  has  not  been  obtained.    And  although  he 
be  a  party  named  in  the  proceeding,  yet  if  jurisdiction  over  him  be 
not  obtained,  he  has  no  duty  to  perform  in  relation  to  the  proceeding, 
for  the  non-performance  of  which  he  is  chargeable  wiih  mistake,  inad- 
vertence, surprise,  or  excusable  neglect;  and,  as  he  is  not  chargeable 
with  any  of  those  things,  he  is  not  called  upon  to  avail  himself  of  any 
of  them  as  ground  for  a  motion  to  set  aside  the  judgment;  nor  is  he 
chargeable  with  laches  or  want  of  diligence  for  not  knowing  of  the 
proceedings  or  judgment. 
Id. — Id.    The  party  procuring  a  judgment  against  another  without  due 
process  of  law,  or  by  fraud,  takes  it  at  his  peril,  and  the  party  against 
whom  it  is  taken  is  not  bound  to  apply,  within  a  year  after  its  ren- 
dition, to  set  it  aside  and  be  allowed  to  answer  the  complaint,  for,  as 
he  was  beyond  the  territorial  jurisdiction  of  the  Court,  and  never  had 
been  served  with  process  at  all,  he  is  not  bound  to  voluntarily  submit 
himself  to  a  foreign  jurisdiction. 
Id. — Id.    Nor  was  the  defendant  bound  to  resort  to  the  remedy  by  motion 
to  set  aside  a  judgment  taken  against  him  in  an  action  in  which  there 
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was  no  service  of  sammons  upon  him,  or  in  which  the  afldttvii  of 
•     service  of  summons  was  false. 

Id. — In.  Instead  of  waiting  to  be  sued  on  snch  judgment  in  his  own  State, 
a  party  may  oome  into  the  Courts  of  this  State  and  obtain  relief 
against  such  a  judgment  by  original  action. 

Myrick,  J.,  and  McKinstry^  J.,  concurring:  Hie  case  presented  by  the 
plaintiff  in  his  complaint  shgwa  that  there  was  no  service  of  summons 
in  the  action  referred  to— on  the  contrary,  a  false  affidavit  of  service 
was  made  and  filed,  and  upon  such  false  affidavit  the  judgment  was 
rendered.  Assuming  that  under  Section  473,  0.  G.  P.,  the  defendant 
in  that  action  (plaintiff  here)  could  have  obtained  relief  if  he  had 
applied  within  six  months,  it  is  enough  to  say  that  he  states  sufficient 
reasons  why  the  application  was  not  made  within  the  time.  The  case 
stated  in  the  complaint  is  clearly  within  the  rules  governing  Courts  of 
equity  in  such  cases,  and  the  demurrer  to  the  complaint  should  hsTe 
been  overruled. 

Appeal  from  Superior  Court,  Placer  County. 

J.  M.  FukoeHer^  for  appellant.  • 

W.  H.  BuUockf  for  respondent. 

Mo^Kee,  J.,  delivered  the  opinion  of  the  Court: 

A  demurrer  to  the  complaint  in  the  action  out  of  which  this 
case  arises,  having  been  sustained  by  the  Court,  tiie  plaintiff 
declined  to  amend,  and  final  judgment  was  entered  against 
him,  from  which  he  appealed. 

The  case  itself  is  a  proceeding  in  ecjuity  f«r  relief  against 
a  judgment  4ll^ed  to  nave  been  obtained  by  fraud. 

JFrom  the  facts  averred  in  the  complaint,  it  appears  that 
in  the  month  of  January,  1880,  judgment  by  default  was 
entered  in  the  Superior  Court  of  Placer  County,  upon  an 
affidavit  of  proof  of  service,  made  by  a  person  qualified  in 
law  to  serve  process.  The  affidavit  showed  that  service  had 
been  made  upon  the  defendant  in  the  action,  bv  delivery  to 
him  personally,  on  the  18th  of  November,  18^9,  of  a  copy 
of  the  summons  and  complaint,  at  Hot  Springs^  in  Placer 
County,  California. 

This  proof  was  sufficient  to  give  the  Court  jurisdiction 
over  the  person  of  the  defendant;  and  as  it  had  jurisdiction 
of  the  subject-matter  of  the  action,  the  judgment  rendered  in 
the  case  was  not  void  nor  voidable.  The  pleader  admits  that 
it  is  fair  and  regular  on  its  face,  but  he  alleges  that  it  was 
obtained  upon  a  false  cause  of  action  and  upon  false  proof 
of  a  service  of  process  in  the  case,  which  the  plaintiff  fraudu- 
lently procured  to  be  made  on  the  defendant,  who,  at  the 
time  of  the  alleged  service,  was  a  citizen  of  the  State  of 
Nevada,  and  not  subject  to  process  issued  out  of  the  Courts 
of  California. 

In  the  presence  of  the  demurrer  these  averments  must  be 
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taken  as  tme;  and  they,  in  connection  with  the  other  allega* 
tions  contained  in  the  complaint,  constitnte  acanse  of  action, 
unless,  as  it  is  contended,  the  remedy  for  relief  is  not  by  an 
original  action  in  equity,  but  is,  exclasiyely,  by  motion,  in 
the  Court  in  which  the  judgment  was  rendered,  to  vacate 
and  set  aside  the  judgment. 

The  Code  has  provided  that  remedy  for  relief  from  a  judg- 
ment taken  against  a  party  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect  (Sec.  473,  C.  C.  P.);  or  when 
taken  in  a  case  where  summons  has  not  been  personally 
served  on  a  defendant.  In  the  first  class  of  cases  fche 
remedy  must  be  availed  of  within  six  months,  aud  in  the 
second,  within  a  year,  after  the  rendition  of  judgment. 
But,  independent  of  the  provision  of  the  Code,  I  think  tiiat 
a  Court  of  record  may,  by  virtue  of  its  inherent  power  over 
its  own  records,  so  long  as  it  has  physical  control  of  the 
same,  set  aside,  on  motion  or  otherwise,  a  judgment  pro- 
cured by  fraud;  or  such  a  judgment  may  be  set  aside  by  an 
original  action  in  a  Court  of  equity,  when  by  reason  of  the 
fraud,  the  Court  that  rendered  the  judgment  had  not  ac- 
quired jurisdiction  of  the  person  of  the  defendant.  Truth, 
it  is  said,  must  be  the  basis  of  all  judgments;  and  no  Court 
will  knowingly  allow  itself  to  be  abused^ 

Before  the  Codes  the  rule  was  that  a  decree  gained  by 
fraud  might  be  set  aside  by  petition,  and  a  judgment  at  law 
by  motion;  and  a  fortiori  might  such  decree  or  judgment 
be  set  aside  by  bill.  {Shddon  vs.  Fortcscue,  3  Peere  Wms. 
Ill;  Richmond  vs.  Ihylor,  8  Id.  75;  Loyd  vs.  Mansd^  2 
Id.  73.)^ 

But  if  is  urged  that  while  the  remedy  by  motion  exists, 
and  is  available,  the  existence  of  a  Court  of  equity  cannot 
be  invoked;  nor  can  it  be,  after  the  right  to  the  remedy  has 
gone,  by  the  expiration  of  the  statutory  time  within  which 
to  avail  of  it,  unless  the  party  is  not  chargeable  with  negli- 
gence* 

This  contention  is  made  upon  the  principle  that  where  a 
pariy  has  an  adequate  remedy  at  law  he  is  not  entitled  to 
the  assistance  of  a  Court  of  equity.  But  the  converse  of  the 
proposition  is  also  true,  viz.,  tnat  if  a  party  has  been  de- 
prived of  his  rights  by  a  fraud,  which  was  unknown  to  him 
at  the  time  it  was  perpetrated,  and  for  not  knowing  which 
he  is  not  chargeable  with  negligence,  and  he  has  no  remedy 
nt  law,  a  Court  of  equity  will  grant  him  relief  by  an  original 
Action.  If  no  laches,  or  want  of  diligence  is  imputable  to  a 
narty,  there  is,  says  the  Supreme  Court  in  Bibandys.  Kreuiz, 
^  Gal.  114,  nothing  in  reason  or  propriety  preventing  the 
iterference  of  equity. 
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Now,  as  against  the  judgment  under  consideration,  the 
then  defendant  had  no  available  iremedy  at  law  by  motion 
under  the  Oode.  For  as  he  was,  according  to  the  alle- 
gations of  the  complaint,  a  citizen  of  the  State  of  Nevada 
and  beyond  the  territorial  jurisdiction  of  the  Courts  of 
California,  at  the  time  of  the  alleged  service  of  process,  the . 
Court  that  rendered  the  judgment  had  no  jurisdiction  over  his 
person,  and  the  fact  is  alleged  that  he  haa  no  knowledge  that 
the  judgment  had  been  in  fact  taken  against  him,  upon  a  ^ 
false  affidavit  of  service  of  process  upon  him,  in  the  State  of 
California,  until  more  than  six  months  after  the  rendition 
of  the  judgment. 

Where  judgment  is  taken  without  due  process  of  law,  or 
upon  false  proof  of  service  of  process  upon  a  defendant  who 
was,  at  the  time  of  the  alleged  service,  beyond  the  territorial 
jurisdiction  of  the  Court,  he  is  not  chargeable  with  knowl- 
edge of  the  rendition  of  the  judgment.  No  one  is  called  to 
act  in  a  judicial  proceeding  in  which  jurisdiction  over  his 
person  has  not  been  obtained.  And  although  he  be  a  party 
named  in  the  proceeding,  yet  if  jurisdiction  over  him  be  not 
obtained,  he  has  no  duty  to  perform  in  relation  to  the  pro- 
ceeding, for  the  non-performance  of  which  he  is  chargeable 
with  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
and,  as  he  is  not  chargeable  with  any  of  those  things,  he  is 
not  called  upon  to  avail  himself  of  any  of  them  as  ground  for  a 
motion  to  set  aside  the  judgment;  nor  is  he  chargeable  with 
laches  or  want  of  diligence  for  not  knowing  of  the  proceed- 
ings or  judgment.  The  party  procuring  a  judgment  against 
another  without  due  process  of  law,  or  by  fraud,  takes  it  at 
his  peril,  and  the  party  against  whom  it  is  taken  is  not  bound 
to  apply,  within  a  year  after  its  rendition,  to  set  it  aside  and 
be  allowed  to  answer  the  complaint,  for,  as  he  was  beyond 
the  territorial  jurisdiction  of  the  Court,  and  never  had  been 
served  with  process  at  all,  he  is  not  bound  to  voluntarily 
submit  himself  to  a  foreign  jurisdiction.  That  portion  of 
Section  473,  supra,  relates  to  persons,  who  are  within  the 
territorial  jurisdiction  of  the  Courts  of  the  State,  and  not  to 
those  who  are  beyond  the  jurisdiction.  Nor  was  the  defend- 
ant bound  to  resort  to  the  remedy  by  motion  to  set  aside  a 
judgment  taken  against  him  in  an  action  in  which  there  was 
no  service  of  summons  upon  him,  or  in  which  the  affidavit 
of  summons  was  false. 

If  as  a  citizen  of  the  State  of  Nevada  he  had  been  sued  in 
any  of  the  Nevada  Courts  on  the  judgment,  there  is  no  doubt 
that  he  could  have  defended  the  action  by  showing  that  he 
had  not  been  served  with  process.     This  he  would  have  been 
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entitled  to  show,  notwithstandisg  the  record  of  the  judgment 
^owed  that  he  had  been  served.  If  it  clearly  appeared  that 
the  Superior  Oourt  of  Placer  Coanfy  had  acquired  no  juris* 
diction  over  him,  then,  as  a  foreign  judgment,  its  recitals 
would  have  been  worthless  against  him.  {Oleaaon  vs.  Dodd^ 
4  Met.  333;  Shelton  vs.  Tifin,  6  How.  U.  S.  163.)  And,  in- 
stead  of  waiting  to  be  sued  on  the  judgment  in  his  own  State, 
ft  party  may  come  into  the  Courts  of  this  State  and  obtain 
^ef  against  such  a  judgment  by  original  action. 

Judgment  reversed  with  direction  to  the  Court  below  to 
overrule  the  demurrer  and  permit  the  defendant  to  answer. 

OONOURRINO  OPINION. 

We  concur  in  the  judgment.  The  case  presented  by  the 
plaintiff  in  his  complaint  shows  that  there  was  no  service  of 
summons  in  the  action  referred  to;  on  the  contrary,  a  false 
Affidavit  of  service  was  made  and  filed,  and  upon  such  false 
affidavit  the  judgment  was  rendered.  Assuming  that  under 
Section  473,  Code  of  Civil  Procedure,  the  defendant  in  that 
ft<^on  (plaintiff  here)  could  have  obtained  relief  if  he  had 
applied  within  six  months,  it  is  enough  to  say  that  he  states 
^mcient  reasons  why  the  application  was  not  made  within 
the  time.  The  case  stated  in  the  complaint  is  clearly  within 
the  roles  governing  Courts  of  equity  in  such  cases,  and  the 
demurrer  to  the  complaint  should  have  been  overruled. 

MtBICK,  J.,   MoElNSTBY,  J. 


In  Bane. 


[Filed  August  21,  1882.] 

No.  10,692. 

I^EOi>LE,  Bespondent,  vs.  MESSERSMITH,  Appellant. 

*"***^'^»i— HoMioiDi — ^BuBDBii  OF  Pboov — Inbtbuotzon.    An  instrnction  in 
«  homicide  oaae  that  '*  the  burden  of  proving  the  existence  of  insanity 
'xeets  npon  the  aconsed,  and  it  foUows  that  this  fact  must  be  satis- 
lactorily  established,  and  that  by  a  preponderance  of  evidence^"  is 
•  substantially  correct. 

*'~~^^^^.    **  Preponderance  of  evidence"  is  the  equivalent  of  *' satisfactory 
ytooV 

Where  a  person  accused  of  crime  relies  on  the  defense  of  insanity, 
lie  is  bound  to  establish  it  by  such  a  preponderance  of  evidence  that 
if  the  question  were  submitted  to  the  jury  in  a  civil  case  they  would 
find  him  insane. 

The  Court  also  instructed  the  jury  that  "a  tendency  to  oommit 
STiiolde  does  not  prove  insanity,  but  it  is  one  of  the  symptoms  of 
iuianity  whieh  it  is  entirely  competent  for  the  jury  to  take  into  con- 
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Bideration  with  all  the  other  symptoms  which  ha?e  been  proved,  and 
with  all  the  facta  and.  circnmstuices  of  the  case."  BM,  where  a 
Gonrt  unqualifiedly  tells  a  jury  as  matter  of  law  that  an  assumed  fact 
does  not  prove  a  fact  in  dispute,  it  is  error.  8uch  a  charge  should 
not  be  given  when  it  is  necessary  to  draw  an  inference  of  fact.  An 
inference  of  fact,  where  it  does  not  arise  as  a  presumption  of  law, 
must  be  drawn  by  the  jury,  whose  duty  it  is  to  pass  upon  the  suffi- 
ciency or  insufficiency  of  evidence.  So  when  the  Court  below,  in  the 
first  part  of  its  instruction,  told  the  jury  as  matter  of  law  that  the 
fact  which  was  the  subject-matter  of  the  instruction,  did  not  prove  ihm 
fact  in  dispute,  i.  e.,  the  insanity  of  the  defendant,  it  invaded  the 
province  of  the  jury.  It,  however,  withdrew  from  that  position  by 
immediately  telling  them  that  as  a  fact  it  was  a  matter  for  their  con- 
sideration, in  connection  with  all  the  other  facts  and  circumstances  in 
the  case.  Thus  qualified,  the  fact  was  properly  left  as  partial  evidence 
of  the  fact  in  dispute  to  the  deteimination  of  the  jury;  and  there  was 
no  error  in  the  instruction  as  an  entirety  to  the  prejudice  of  the 
defendant. 

Id. — Id.  An  instruction,  otherwise  unobjectionable,  is  not  erroneous  if  the 
fact  which  is  assumed  in  it  was  one  not  controverted  by  the  evidence. 
It  is  not  error  for  a  Court  to  assume  the  existence  of  an  admitted  or 
uncontroverted  fact  in  a  case,  and  instruct  the  jury  as  to  its  legal 
effect. 

Id. — ^Id.  As  the  point  whether  the  fact  assumed  was  controverted  or  uncon- 
troverted by  the  evidence  did  not  affirmatively  appear,  as  the  evi- 
dence was  not  in  the  record,  it  would  be  presumed  that  it  was  an  on- 
controverted  or  admitted  fact  in  the  case,  and  therefore  not  error  to 
assume  its  existence. 

Id. — Id.  As  to  the  other  instruction  called  in  question,  held^  while  it  is 
not  by  any  means  couched  in  such  dear  and  unequivocal  tenns  as 
should  characterize  a  legal  charge  to  a  jury,  in  the  performance  of  a 
solemn  duty,  it  must  be  construed  as  declaring  that  it  was  the  duty 
of  the  jury  to  determine  from  the  evidence,  wheUier  defendant  com- 
mitted the  homicidal  act  under,  or  in  the  absence  of  "  such  motiTes 
as  would  naturally  influence  the  mind  of  a  depraved  man  to  acts  of 
violence;"  and  that  if  the  defendant  committed  the  act  with  his  mind 
under  the  influence  of  "motives  of  anger,  jealousy,  or  hate,  that  cir- 
cumstance would  add  great  strength  to  the  proof  of  his  insanity." 
But  if  actual  insanity  at  the  time  of  the  act  was  not  made  out  to  their 
minds  by  the  testimony,  and  they  believed,  from  the  evidence  that  the 
defendant  was  *' actuated  by  strong  motives  of  revenge  or  other 
passions,  they  had  the  right  to  infer  that  it  was  under  the  influence 
of  those  motives  that  he  committed  the  deed  and  not  under  the  in- 
fluence of  insanity,  unless  they  were  satisfied  by  the  evidence  that  he 
was  insane." 
So  construed,  the  instruction  where  it  verges  on  error  was  favorable  to 
the  defendant. 

Appeal  from  Superior  Court,  San  Francisco. 

C.  H.  Wolffs  for  appellant. 
AUomey-Oeneral  Ilart,  for  respondent. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 

On  this  appeal  it  is  contended,  on  behalf  of  the  appellant, 
that  he  has  not  had  a  fair  and  impartial  trial,  because  of 
errors  of  law  committed  by  the  Court  below  in  the  charge 
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to  the  jwcy.  Three  instructiohs  given  to  the  jury  are 
challeiiged :  By  dne  of  them  the  jury  were  told,  ''That  a 
tendency  to  commit  suicide  does  not  prove  insanity,  but  it 
is  one  of  the  symptoms  of  insanity  which  it  is  entirely  com- 
petent for  the  jury  to  take  into  consideration  with  all  the 
other  symptoms  which  have  been  proved,  and  with  all  the 
facts  and  circumstances  of  the  case;"  and  by  another,  "  That 
the  burden  of  proving  the  existence  of  insanity  rests  upon 
the  accused,  and  it  follows  that  this  fact  must  be  satis- 
factorily established,  and  that  by  a  preponderance  of  evi- 
dence.' The  last  instruction  contains  no  erroneous  prop- 
osition of  law.  It  has  been  repeatedly  held  that  where  a 
person  accused  of  crime  relies  on  the  defense  of  insanity,  he 
is  bound  to  establish  it  by  such  a  preponderance  of  evidence 
that  if  the  question  were  submitted  to  the  jury  in  a  civil  case 
they  would  find  him  insane.  {People  vs.  Cofman,  24  Oal. 
230;  People  vs.  McDoneU,  47  Id.  134;  Pe(yple  vs.  WiUcm,  49 
Id.  13;  People  vs.  WdUcer,  N.  T.,  Feb.,  1882;  People  vs. 
lerriSy  65  Id.  688.)  In  other  words,  insanity,  like  any 
other  affirmative  defense,  relied  on  by  a  defendant  in  a 
criminal  case,  must  be  proved  to  the  satisfaction  of  the  jury. 
It  is  a  fact;  and  a  fact  proven  by  a  preponderance  of  evi- 
dence is  a  fact  ''satisfactorily  established.  As  an  expression^ 
a  preponderance  of  evidence  is  the  equivalent  of  satisfactory 
proof.  While,  therefore,  the  instruction  under  consider- 
ation may  be  faulty  in  phraseology,  it  is,  as  a  legal  prop- 
osition, substantially  correct. 

The  basis  of  the  first  instruction  consists  of  a  single  fact, 
i.  e.,  a  tendency  to  commit  suicide.  As  a  fact  in  the  case  it 
was  assumed  by  the  Court.  In  making  the  assumption  it 
is  contended  that  the  Court  invaded  the  province  of  the  jury, 
and  that  the  instruction  is  erroneous. 

It  is  error  for  a  Court  to  assume  the  existence  of  a  fact 

which  is  not  in  evidence  or  which  is  to  be  determined  by  the 

juiT  on  evidence,  however  slight,  or  on  a  conflict  of  evidence. 

A  Court  cannot  weigh  evidence  and  determine  its  sufficiency 

as  matter  of  law.     The  jury  are  the  exclusive  judges  of  the 

credibilitv  of  witnesses,  the  weight  of  testimony  and  of  the 

facts  established,  and  the  presumptions  of  facts  deductable 

from  them.     Any  assumption  of  a  fact  or  facts  in  dispute 

~hich  must  be  found  by  the  jury,  is,  therefore,  an  infringe- 

lent  of  their  province,  which,  presumptively,  injuriously 

Sfects  the  rights  of  the  accused  and  constitutes  error  for 

lich  a  conviction  is    reversable.     {People  vs.   Ybarriy  17 

al.  166;  People  vs.    Walden,  51  Id.  588;  People  vs.  Wong 

hNgow,54:Id.Ul.) 
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.  An  instmction,  however  otherwise  unobjectionable^  is  not 
erroneous  if  the  fact  which  i»  assumed  in  it  was  one  contro- 
verted bv  the  evidence.  Is  is  not  error  for  a  Court  to 
assume  the  existence  of  an  admitted  or  uncontroverted  fact 
in  a  case,  and  instruct  the  juir  as  to  it^  legal  effect.  (Ltiman 
vs.  Kerr,  4  Green,  Iowa,  169;  Hughes  vs.  Marty,  24  Iowa, 
499.)  Whether  the  fact  assumed  was  controverted  or  uncon- 
troverted by  the  evideuce  does  not  affirmatively  appear  by  the 
record,  for  the  evidence  is  not  in  the  record.  We  must 
therefore  presume  that  it  was  an  uncontroverted  or  admitted 
fact  in  the  case,  and  it  was  not  'error  to  assume  its  ex- 
istence. 

But  where  a  Court  unqualifiedly  tells  a  jury  as  matter  of 
law  that  an  assumed  fact  does  not  prove  a  fact  in  dispute,  it 
is  error.  Such  a  charge  should  not  be  given  when  it  is 
necessary  to  draw  an  inference  of  fact.  An  inference  of . 
fact,  where  it  does  not  arise  as  a  presumption  of  law,  must 
be  drawn  by  the  jury,  whose  duty  it  is  to  pass  upon  the 
sufficiency  or  insufficiency  of  evidence.  So  when  the  Court 
below,  in  the  first  part  of  its  instruction,  told  the  jury  as 
matter  of  law  that  tne  fact  which  was  the  subject-matter  of 
the  instruction,  did  not  prove  the  fact  in  dispute,  t.  e.,  the 
insanity  of  the  defendant,  it  invaded  the  province  of  the 
jury.  It,  however,  withdrew  from  that  position  by  immedi- 
ately telling  them  that  as  a  fact  it  was  a  matter  for  their 
consideration  in  connection  with  all  the  other  facts  and 
circumstances  in  the  case.     Thus  qualified,  the  fact  was 

Sroperlj  left  as  partial  evidence  of  the  fact  in  dispute  to  the 
etermmation  of  the  jury;  and  there  was  no  error  in  the 
instruction  as  an  entirety  to  the  prejudice  of  the  defendant. 
As  to  the  other    instruction  which  has  been  called  in 

Siestion,  while  it  is  not,  by  any  means  couched  in  such 
ear  and  unequivocal  terms  as  should  characterize  a  legal 
charge  to  a  jury,  in  the  performance  of  a  solemn  duty,  it 
must  be  construed  as  declaring,  that  it  was  the  duty  of  the 
jury  to  determine,  from  the  evidence,  whether  the  defendant 
committed  the  homicidal  act  under,  or  in  the  absence  of 
''such  motives  as  would  naturally  influence  the  mind  of  a 
depraved  man  to  acts  of  violence;"  and  that  if  the  defendant 
committed  the  act  with  his  mind  under  the  influence  of 
''motives  of  anger,  jealousy,  or  hate,  that  circumstance 
would  add  great  strength  to  the  proof  of  his  insaniir."  But 
if  actual  insanity  at  the  time  of  the  act  was  not  made  out  to 
their  minds  by  the  testimony,  and  they  believed  from  the 
evidence  that  the  defendant  was  "  actuated  by  strong  motives 
of  revenge  or  other  passions,  they  had  the  right  to  infer  that 
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it  was  under  the  inflnenoe  of  those  motives  that  he  committed 
the  deed  and  not  under  the  influence  of  insanity,  unless  thej 
were  satisfied  by  the  evidence  that  he  was  insane." 

So  construed,  the  instruction  where  it  verges  on  error  was 
favorable  to  the  defendant. 

Ji^dgment  and  order  affirmed. 

We  concur:    Myrick,  J:,  Morrison,  C.  J. 

I  concur  in  the  judgment:    Boss,  J. 


In  Bank. 

[Piled  August  22,  1882.] 

No.  8420. 

COUNTY  OP  8ACBAMENTP,  Appellant, 

vs. 
CENTBAL  PACIPIC  BAILBOAD  CO.,  Besponbent. 

Attobnxt-Gsnbbaij — Taxbs^  AonoM — Appeal — ^Rbtbmue — State — Appeab- 
ANCE.  The  Attorney-General,  as  the  law  officer  of  the  State,  has  ft 
Tif(bX  to  be  heard  in  a  case  involving  the  revenue  of  the  State. 

Appeal  from  the  Superior  Court,  Sacramento  County. 

AUomey-Oeneral  Harty  for  appellant. 
McFarland  and  Haymond,  for  respondent. 

By  the  Court  : 

The  plaintiff  commenced  an  action  against  the  defendant 
to  recover  State  and  county  taxes  for  the  year  1881,  to  the 
amount  of  117,425 — of  which  sum  $10,711.25  was  for  county 
taxes,  and  $6,713.75  was  for  State  taxes.    The  defendant 
filed  an  offer  in  writing  to  allow  plaintiff  to  take  judgment 
for  $9,374.87,  which  offer  was  accepted,  and  judgment  was 
rendered  accordingly.    This  acceptance  was  made  by  the 
District  Attorney  of  Sacramento  County,  with  the  consent 
and  approbation  of  the  Board  of  Supervisors.     The  Attorney* 
General,  on  behalf  of  the  State,  moved  to  set  aside  the  judg- 
ment as  not  authorized  by  any  law,  and  to  strike  from  the 
lies*  th^  acceptance  of  the  ^  offer  for  judgment.     The  Court 
»elow  denied  the  motion,  and  from   the  order  denying  the 
lotion  tlie  Attorney-General  gave  notice  of  appeal.     The  de- 
mdant  moves  in  this  Court  to  dismiss  the  appeal,  upon  the 
round  that  the  Attorney-General  had  no  right  to  be  heard 
i  the  Court  below,  and  no  authority  to  institute  an  appeal. 
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The  motion  is  denied.  The  Attorney-General,  as  the  law 
officer  of  the  State,  has  a  right  to  be  heard  in  a  case  involying 
the  revenue  of  the  State. 

Depabtment  No.  2. 


[Filed  August  22,  1882.] 
No.  8290. 

HEOHT  ET  AL.,  Appellants, 

vs. 
GBEEN  ET  AL.,  Bespondents. 

AsaiamfXHT — Ikbolyknct.  PlaintiffiB  were  jndgment  creditors  of  B.  ik  £., 
and  caused  an  exeontion  to  be  levied  upon  their  property — defendants 
being  garnishees.  Defendants  denied  indebtedness  to  B.  &  E.,  and 
hence  the  action.  Beld,  a  nonsnit  was  properly  granted.  The  evi- 
dence introduced  by  the  plaintiffs  did  not  tend  to  prove  anything  be- 
yond the  fact  that  the  defendants  had  possession  of  the  property  of 
B.  &  £.  by  virtue  of  an  assignment  made  by  them  for  the  benefit  of 
their  creditors.  Having  proved  so  much  it  was  incumbent  on  the 
plaintiifs  to  impeach  that  assignment  before  asking  the  Court  to  dis- 
regard it.  The  Court  had  no  right  to  assume  that  it  was  not  a  vaUd 
assignment. 

Id. — Id.  The  provisions  of  the  Civil  Code  relative  to  assignments  for  the 
benefit  of  creditors  were  not  repealed  by  the  *'  Act  for  the  relief  of  in* 
solvent  debtors,"  approved  April  16,  1880. 

Appeal  from  Superior  Court,  Butte  County. 

Turner,  and  IVeeman  and  Batea^  for  appellants. 
Long,  and  Beardan  and  Freer,  for  respondents. 

By  the  Coubt  : 

The  motion  for  nonsuit  was  properly  granted.  The  evidence 
introduced  by  plaintiffs  did  not  tend  to  prove  anything  beyond 
the  fact  that  defendants  had  possession  of  the  properW  of 
Boyles  &  Evans  by  virtue  of  an  assignment  made  by  them 
for  the  benefit  of  their  creditors.  Having  proved  so  much,  it 
was  incumbent  on  the  plaintiffs  to  impeach  that  assignment, 
before  asking  the  Court  to  disregard  it.  The  Court  had  no 
right  to  assume  that  it  was  not  a  valid  assignment. 

We  do  not  think  that  the  provisions  of  the  Civil  Code 
relative  to  assignments  for  the  benefit  of  creditors  were  re- 
pealed by  the  ''Act  for  the  relief  of  insolvent  debtors/'  ap- 
proved April  16,  1880. 

Judgment  affirmed. 


mixt  ^u$t  %m  MmmA 
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Supreme  Court  of  Galifomia. 

In  Bank. 

[Filed  August  24,  1882.] 
No.  8546. 

STAUDE,  PETrnoNEB, 
vs. 

ISE  BOABD  OF  ELECTION  OOMMIS8IONEB8  OP 
THE  CITT  AND  COUNTY  OF  SAN  FBANCI600, 

Bbspondent. 

EuionoK — Sah  FsAKomoo^** Habtbon  Act"  —  ** Conboudatioh  Act" — 
MuKiGXPAiiiTixs — CoKBTiTUTioK.  {Per  Boss^  J.,  Thomion,  J.,  and 
Morrison,  C.  J.,  concurring.)  By  yirtne  of  the  Act  of  the  Legislature 
approved  March?,  1881,  and  commonly  known  as  the  "  Hartson  Act," 

I  an  election  of  the  elective  officers  of  the  city  and  connty  of  San  Fran- 

I  Cisco  is  required  to  be  held  at  the  general  election  to  occur  in  Novem- 

ber of  the  present  year. 
Id. — Id.    The  Consolidation  Act  of  that  city  and  county,  which  provides 
that  the  elections  therein  shaH  be  held  in  the  odd-numbered  years^  is 
affected  by  the  provisions  of  the  Hartson  Act. 
Id. — Id.    Section  6  of  Article  XI  of  the  Oonstitution  providing  that:  **  Oor- 

I  porations  for  municipal  purposes  ^all  not  be  created  by  special  laws; 

but  the  Legislature,  by  genenJ  laws,  shall  provide  for  the  incor|x>ration, 
organization,  and  classification,  in  proportion  to  population,  of  cities 
and  towns,  which  laws  may  be  altered,  amended,  or»repealed,"  is 
prospective. 
While  the  framers  of  the  Oonstitution  gave  to  all  cities  and  towns  and 

i  cities  and  counties,  the  right  to  organize  under  a  general  Act  of  incor- 

poration which  the  Legislature  was  directed  to  pass,  or  to  continue 
their  existence  under  their  existing  charters,  as  they  might  elect,  they 
nevertheless  said  that  whichever  course  should  be  pursued,  such 

I  cities  and  towns  and  cities  and  counties  should  be  subject  to  and  con- 

trolled by  general  laws — such  general  laws  as  should  be  passed  by  the 
Legiailature  other  than  those  for  the  "incorporation,  organization, 
and  classification ' '  of  cities  and  towns.  The  Oonstitution  has  provided 
in  effect  that  the  city  and  county  of  San  Francisco  shall  not  be  com- 
pelled to  surrender  its  present  charter  for  one  it  does  not  want,  and, 
further,  that  its  charter  shall  not  be  changed  by  special  legislation* 
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dlreotly  nor  indirectly,  under  the  goise  of  lawa  relating  to  cities,  or 
dtieB  and  oonnties,  containing  a  population  of  more  than  one  hundred 
thousand  inhabitants.  At  the  same  time,  recognizing  the  fact  tliat 
the  dty  and  county  of  Ban  Frandflco  remains  a  subdiyision  of  the 
State,  the  Constitution  has  said  in  effect  that  it,  as  well  as  all  other 
dtiea  and  towns  heretofore  or  hereafter  organized,  shall  be  subject  to 
and  controlled  by  such  genenJ  laws  as  Uie  Legislature  shall  enact 
other  than  those  for  the  incorporation,  organization,  and  dassifioation, 
in  proportion  to  population,  of  cities  and  towns.  Such  a  law  is  the 
Hartson  Act,  which  simply  provides  for  a  uniform  system  of  electiona 
for  the  elective  county,  city  and  county,  and  township  officers  in  the 
State  on  the  eren-numbered  years,  commencing  in  the  year  1882. 

L:>. — Id. — Chisf  or  Polzck — Police  Commisszonkbs.  With  respect  to  the 
offices  of  Police  Commissioners  and  Chief  of  Police,  the  doctrine  of 
the  case  of  People  vs.  Provines,  84  Cal.  620,  establishes  the  validity 
of  the  Act  of  the  Legislature  approved  April  1,  1878. 

Id. — Id.  The  objection  urged  to  the  Act  that  the  judicial  officers  of  the 
State  could  not  be  charged  with  the  duties  or  powers  prescribed, 
because  of  the  third  article  of  the  then  existing  Constitutioii  is 
answered  by  Pro-ovMs*  cast. 

Id. — Id.  The  departments  of  which  the  Constitution  speaks,  and  in  reapeot 
to  which  it  provides  that  no  person  employed  in  one  shall  be  em- 
ployed in  ei&er  of  the  other  two,  are  the  Departments  of  the  State 
Government^  as  expressly  defined  and  limited  in  the  Constitution;  and 
its  meaning  is  that  no  member  of  the  Legislative  Department  as  there 
defined,  shall  at  the  same  time  be  a  member  of  the  Executive  or 
Judicial  Departments,  as  there  defined,  and  tnce  v^rsa. 

Id.— IsT.  The  article  of  Constitution  means  that  the  powers  of  the  State 
Government,  not  the  local  governments  thereafter  to  be  created  by 
the  Legislature,  shal  be  divided  intb  three  departments,  and  that  the 
members  of  one  department  shall  have  no  part  or  lot  in  the  manage- 
ment of  the  affairs  of  either  of  the  other  departments,  "except  in  the 
cases  hereinafter  expressed  directly  or  permitted." 

Id. — Judicial  NonoB.  Judicial  notice  will  be  taken  that  San  Franciaoo  is 
the  only  '*  eity  and  county  "  within  the  State. 

Id. — Id.  (Per  Myrick^  J,,  concurring.)  By  the  Constitution  all  elections 
for  all  persons  to  be  elected  to  office  by  the  people  are  to  be  held  in 
November  of  the  even-numbered  years,  and  the  terms  of  office  are  to 
commence  in  January  following;  this  is  the  uniform  rule  throughput 
the  State,  including  the  city  and  county  of  San  Francisco;  in  reffard 
to  elections  as  well  as  in  regard  to  some  other  matters  {McDonald  va. 
PaUerson,  64  Cal.  245),  the  Consolidation  Act  of  the  city  and  county 
is  to  give  place  to  the  general  rule  prescribed.  {McKee, «/.,  concurred 
in  the  judgment) 

Id.— Id.  (Per  Sharpstein^  J.,  dissenting.)  The  ** Harston  Act"  neither 
amendi!(^or  repeals  that  clause  of  tiie  Act  of  incorporation  of  the  oity 
and  county  of  San  Francisco  which  fixes  the  times  of  holding  eleotiona 
for  the  election  of  officers  of  said  city  and  county . 

1.  Because  it  does  not  purport  to  amend  or  repeal  any  provision  of  said 

Act  of  incorporation,  but  on  the  contrary,  purports  to  be  an  amend- 
ment of  a  section  of  the  Political  Code  which  has  no  reference  what- 
ever to  said  municipal  corporation.  And  **  it  is  a  principle  of  Tery 
extensive  operation  that  statutes  of  a  general  nature  do  not  repeal  by 
implication  charters  and  special  Acts  passed  for  the  benefit  of  putionlar 
municipalities." 

2.  The  Political  Code  expressly  declares  that  nothing  in  if  affects  any  Aot 

consolidating  cities  and  counties,  or  Acts  amending  or  supplementing 
such  Acts.  And  it  is  a  well  settled  rule  of  construction  that  an  amend- 
ment to  a  law  is  to  be  construed  as  to  matters  arising  after  its  passage 


^.• 
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precisely  as  it  would  be  had  it  originally  formed  a  part  of  the  Act 
amended.  If  the  section  of  the  Oode  which  is  amended  by  the  Hart- 
aon  Act  had  read  before  such  amendment  as  it  now  reads,  it  wo^ld 
not  Bpplj  to  the  city  and  county  of  San  Francisco. 

When  the  Constltntion  declares  that  cities  organized  before  its 
«^option  shall  be  subject  to  and  controlled  by  general  laws,  it  means 
wka  to  matters  not  specially  provided  in  charters  which  existed  at  the 
<late  of  the  adoption  of  the  Constitution.  {McKinstry,  J.,  concurred 
•^jbWi  Sharpsiein,  J.) 

^?*^«g^and  Quints  for  petitioner. 
^^j^^^^^ilrndSy  McGlure  &  DwineUe  and  Burnett,  for  respondent. 
^n^cr-y-ie  and  Hammond^  for  Police  Commissioners. 
^^^^^ifr^  contra. 


\y  J.,  delivered  the  opinion  of  the  Court: 

^  —  gaestion  in  this  case  is  whether,  by  virtue  of  the  Act 
^^*^^  L^slature  approved  March  7,  iSSl,  and  commonly 
■^  "^^fc  as  the  "Hartson  Act,"  an  election  of  the  elective 
^^^^^irs  of  the  city  and  county  of  San  Francisco  is  required 
^  *^^^  lieid  at  the  general  election  to  occur  in  November  of  the 


TjvM^**"  year. 

^:p^Qt  the  L^slature  intended  the  provisions  of  the  Act  to 

^E^ly  to  San  Irancisco  is  not  denied.     Indeed,  it  could  not 

^  ^'Occessfully  denied,  for  it  provides  in  terms  for  the  elec- 

^^    of  all  elective  county,  dty  and  county,  and  township 

?^9^n,  with  certain  enumerated  exceptions;  and  we  know, 

^^«L^^    7'  that  San  Francisco  is  the  only  **  city  and  county  ** 

?^*^iii  the  State.    The  position  of  the  respondents,  however, 

^ '^l^tthe  Consolidation  Act  of  that  city  and  county,  which 

Provides  that  the  elections  therein  shall  be  held  in  the  odd- 

?^***^"bored  years,  is  unaffected  by  the  provisions  of  the  Act 

^  ^^estion.     And  this,  it  is  said,  because  of  the  provisions 

J^l^e  Constitution >     By  Section  6  of  Article  XI  of  that  in- 

/^^Hient  it  is  provided  that  '*  Corporations  for  municipal 

r?^^^l>oses  shall  not  be  created  by  special  laws;  but  the  Le^is- 

t;tX3r^,  by  general  laws,  shall  provide  for  the  incorporation, 

^l^^xiization,  and  classification,  in  proportion  to  population, 

^  ^itdes  and  towns,  which  laws  may  be  altered,  amended,  or 

i^^^^ed."    This  provision  is  clearly  prospective.     But  the 

^^^^^rs  of  the  Constitution,  recognizing  the  fact  that  there 

in  ^^  municipal  corporations  already  in  existence,  provided 

/^^^^lx«  same  section  as  follows:    ••Cities  and  towns  hereto- 


organized  or  incorporated  may  become  organized  under 

4  ^li  general  laws  whenever  a  majority  of  the  electors  voting 

•     ^  general  election  shall  so  determine,  and  shall  organize 

^   ^Cinformity  therewith."    And  by  the  succeeding  section 

^  X^rovisions  of  the  Constitution  applicable  to  cities,  and^ 
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also  those  ap]^lioable  to  counties,  so  far  as  not  inconsistent 
or  not  prohibited  to  cities,  are  made  applicable  to  consoli- 
dated city  and  county  governments.  If,  therefore,  the 
Legislature  has.  by  genertl  Uw,  provided  for  the  incor- 
poration,  organization,  and  classification,  in  proportion  to 
population,  of  cities  and  towns,  or,  if  not,  whenever  it  shaU 
do  so,  the  city  and  county  of  San  Francisco  may  become 
organized  under  such  general  law  whenever  a  majority  of  the 
electors  voting  at  a  general  election  shall  so  determine,  and 
shall  organize  in  conformity  therewith.  And  until  a  majority 
of  such  electors  do  so  determine,  the  Consolidation  Act  of 
the  city  and  county  cannot  be  vacated  or  abrogated  by  any 
general  Act  of  incorporation.  (Desmond  vs.  Dunn^  5o  Cai. 
242.)  But  whether  the  city  and  county  -of  San  Francisco 
elects  to  organize  under  such  general  laws  or  to  continue  its 
existence  under  the  Consolidation  Act,  it  is  subject  to  and 
controlled  by  general  laws;  for  in  the  same  section  of  the 
Constitution,  in  which  the  then  existing  city  and  town  organ- 
izations are  recognized,  and  the  continuance  of  their  ex- 
isting charters  permitted,  it  is  declared  that  "cities  or  towns 
hereiiofoTe  or  hereafter  organig/ed^  and  all  charters  tJiereof  framed 
or  adopted,  by  authority  of  this  Constitution^  shall  he  subject  to 
and  controlled  by  general  laws.'' 

The  framers  of  the  instrument  meant  something  when  they 
inserted  this  language  in  it,  and  we  are  not  at  liberty  to  hold 
that  they  did  not  mean  what  they  said.  Giving,  as  they  did, 
to  all  cities  and  towns  and  cities  and  counties,  the  right  to 
organize  under  a  general  act  of  incorporation,  which  the 
Legislature  was  directed  to  pass,  or  to  continue  their  exist- 
ence under  their  existing  charters,  as  they  might  elect,  they 
nevertheless  said  that  whichever  course  should  be  pursued, 
such  cities  and  towps  and  cities  and  counties  should  be  sub- 
ject to  and  controlled  by  general  laws — such  general  laws  as 
should  be  passed  by  the  Legislature  other  than  those  for  the 
'^ incorporation,  oi^anization,  and  classification"  of  cities 
and  towns.  The  Constitution  has  provided  in  effect  that  the 
city  and  county  of  San  Francisco  shall  not  be  compelled  to 
surrender  its  present  charter  for  one  it  does  not  want,  and, 
further,  that  its  charter  shall  not  be  changed  by  special  leg- 
islation, directly  nor  indirectly,  under  the  guise  of  laws  re- 
lating to  cities  or  cities  and  counties  containing  a  population 
of  more  than  one  hundred  thousand  inhabitants.  At  the 
same  time,  recognizing  the  fact  that  the  city  and  county  of 
San  Francisco  remains  a  subdivision  of  the  State,  the  Con- 
stitution has  said  in  effect  that  it,  as  well  as  all  other  cities 
and  towns  heretofore  or  hereafter  organized,  shall  be  subject 
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to  and  oontrolled  by  such  general  laws  as  the  Legislature 
shall  enact  other  than  those  for  the  incorporation,  organiza- 
tion, and  classification,  in  proportion  to  population  of  cities 
taxd  towns.  We  do  not  perceiye  the  ds^ger  suggested  by 
counsel  for  respondents,  of  the  Consolidation  Act  being 
"eaten  away"  by  such  legislation.  It  cannot,  as  already 
observed,  be  supplanted  by  a  general  act  of  incorporation 
without  ike  will  of  the  people  expressed  at  the  polls,  nor  can 
it  be  affected  by  special  legislation;  and  it  is  not  probable 
that  such  general  laws  as  the  Legislature  may  enact  in  con- 
flict with  itiB  provisions,  wiU  seriously  affect  it.  But  be  that 
as  it  may,  the  Constitution  has  expressly  declared  that  it 
shall  be  subject  to  and  controlled  by  such  laws.  Such  a  law, 
in  our  opinion,  is  the  Hartson  Act,  which  simply  provides 
for  a  uniform  system  of  elections  for  the  elective  county,  city 
and  county,  and  township  officers  in  the  State  on  the  even- 
numbered  years,  commencing  in  the  year  1882. 

It  is  unnecessary  here  to  speak  of  the  further  provision 
contained  in  Section  8  of  Article  XI,  giving  to  any  city  con- 
taining a  population  of  more  than  one  hundred  thousand  in- 
habitants authority  to  frame  a  charter  for  its  own  govern- 
ment, consistent  with  and  subject  to  the  Constitution  and 
laws  of  this  State,  by  causing  a  Board  of  fifteen  freeholders 
to  be  elected  to  prepare  and  propose  a  charter,  etc. 

With  respect  to  tine  offices  of  Police  Commissioners  and 
Chief  of  Police,  we  are  of  opinion  that  the  doctrine  of  the 
case  of  People  vs.  Provines,  34  Cal.  620,  establishes  the 
validity  of  the  Act  of  the  Legislature  approved  April  1,  1878. 
By  that  Act  the  Judges  of  the  late  FiiteenUi,  Twelf tii,  and 
Fourth  Judicial  Dismcts  of  the  State  were  empowered  and 
required  to  meet  and  choose  three  citizens  of  the  city  and 
county  of  San  Francisco,  householders  in  good  repute, 
without  respect  to  their  politics,  who,  together  with  the 
Chief  of  Police,  were  constituted  tiie  Board  of  Police  Com- 
missioners for  said  city  and  county.  The  Act  prescribed  the 
powers  and  duties  of  the  Board,  and  further  provided  that 
from  and  after  the  official  term  of  the  then  Chief  of  Police 
his  office  should  ''cease  to  be  elective,  and  shall  be  filled  by 
the  Commissioners,  whose  appointment  is  herein  provided 
for." 

The  objection  urged  to  the  Act,  is  that  the  judicial  officers 
of  the  State  could  not  be  charged  with  the  duties  or  powers 
prescribed,  because  of  the  Third  Article  of  the  then  existing 
Constitution,  Vhich  was  in  these  words:  '* The  powers  of 
the  Government  of  the  State  of  California  shall  be  divided 
into  three  separate  departments — ^the  Legislative,  the  Execu- 
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tive,  and  Judicial — ^and  no  person  charged  with  the  exercise 
of  powers  properly  belonging  to  one  of  these  departments, 
shall  exercise  any  functions  appertaining  to  either  of  the 
others,  except  in  the  cases  hereinafter  expressly  directed  or 
permitted." 

In  People  vs.  Promnea,  the  Court  reviewed  all  of  the  cases 
in  this  Court  in  which  tius  article  of  the  Constitution  was 
under  consideration,  from  and  including  Bur^oyne's  case  in 
the  fifth,  to  and  including  Sanderson's  in  the  thirtieth  of 
California  Beports  ''for  the  double  purpose,"  as  expressed 
by  the  Court  *^  of  ascertaining  precisely  what  has  been  said 
in  relation  to  the  present  question,  and  of  stating  our  con- 
clusions in  relation  to  the  soundness  of  each  case,  in  order 
that  there  may  be,  hereafter,  no  doubt  as  to  which  are  to  be 
regarded  as  law,  and  which  not."  And  the  conclusion  of  the 
Court  in  Promnes*  case  was  that  the  departments  of  which  the 
Constitution  speaks,  ''and  in  respect  to  which  it  provides 
that  no  person  employed  in  one  shall  be  employed  in  either 
of  the  other  two,  are  the  departments  of  the  Sieite  Oovem- 
ment,  as  expressly  defined  and  limited  in  the  Constitution; 
and  it43  meaning  is  that  no  member  of  the  Legislative  De- 
partment as  there  defined,  shall«  at  the  same  time,  be  a  mem- 
ber of  the  Executive  or  Judicial  Departments,  as  there  de- 
fined, and  vice  versa.  That  is  to  say,  no  judicial  officer  shall 
be  Governor,  Lieutenant-Govemer,  Secretary  of  State,  Con- 
troller, Treasurer,  Attorney-General,  or  Surveyor-Gteneral, 
all  of  whom  and  none  others,  in  the  sense  of  the  Third  Ar- 
ticle of  the  Constitution,  belong  to  and  constitute  the  Execu- 
tive Department  of  the  Government;  or  a  member  of  the 
Senate  or  Assembly,  which  two  bodies  and  none  other,  in  the 
sense  of  the  Third  Article  of  the  Constitution,  constitute  the 
Legislative  Department.  So  of  each  officer  of  the  Executive 
Department — ^he  cannot  belong  to  the  Judicial  or  Legislative 
Department.  That  is  to  say,  he  can  hold  no  judicial  office, 
nor  the  office  of  Senator  or  member  of  the  Assemblv.  And 
so  of  Senators  and  members  of  the  Assemblv — ^tney  can 
hold  no  judicial  or  executive  offices  comprised  within  the 
Executive  and  Judicial  Departments,  as  defined  in  Articles 
Y  and  YI.  In  short,  the  third  article  of  the  Constitution 
means  that  the  powers  of  the  State  Government,  not  the  local 
governments  thereafter  to  be  created  by  the  Legislature, 
sha]l  be  divided  into  three  departments,  and  that  the  mem- 
bers of  one  department  shall  have  no  part  or  lot  in  the  man- 
agement of  the  aflairs  of  either  of  the  other  departments, 
'except  in  the  cases  hereinafter  expressed  directly  or  per- 
mitted.'" 
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As  thus  expounded,  it  is  obviotis  that  the  powers  conferred 
and  duties  imposed  on  the  District  Judges  bj  the  Act  of 
April  1,  1878,  did  not  come  within  the  constitutional  inhi- 
bition. 

This  exposition  of  the  Constitution  by  the  highest  Court 
in  existence  under  it,  and  acted  on  by  the  Legislature,  should 
be  accepted  by  us  in  regard  to  laws  so  passed,  without  re- 
gard to  our  own  views  in  respect  to  the  correctness  or  in- 
correctness of  the  doctrine. 

It  results  that  the  Police  Commissioners  and  Chief  of  Po- 
lice are  not  elective  officers. 

Demurrer  overruled. 

We  concur:    Thornton,  J.,  Morrison,  C.  J. 

I  concur  in  the  judgment:    McKee,  J. 

OONOUBBTNG  OPINION. 

• 

In  dissenting  from  the  judfiinents  of  the  Court  in  Barton 
vs.  KaUochf  56  Cal.  95,  and  miod  vs.  Election  Commiaaioneraf 
June  16,  1881,  and  in  concurring  in  the  judgment  in  Treads 
weU  vs.  Supervisora,  August  19,  1881,  I  had  occasion  to  ex- 
press my  views  as  to  the  force  and  effect  of  the  Constitution 
of  1879  in  controlling  elections  and  terms  of  office  through- 
out the  State.  I  see  no  reason  for  changing  the  views  then 
expressed.  I  thought  then,  and  I  think  now,  that  by  the 
Constitution  all  elections  for  all  persons  to  be  elected  to 
office  by  the  people  are  to  be  held  m  November  of  the  even- 
numbered  years,  and  that  the  terms  of  office  are  to  com- 
mence in  January  following;  that  this  is  the  uniform  rule 
throughout  the  State,  including  the  city  and  county  of  San 
Francisco;  and  that  in  regard  to  elections,  as  well  as  in 
regard  to  some  other  matters  {McDonald  vs.  PaUeraon,  54 
Cal.  245),  the  Consolidation  Act  of  the  city  and  counir  is 
to  give  i^ace  to  the  general  rule  prescribed.  I  therefore 
concur  in  the  judgment.  Mtbioe,  J. 

DISSENTINO   OPINION. 

I  dissent.  I  think,  for  reasons  set  forth  in  the  opinions 
which  I  delivered  in  Deamond  vs.  Dunn  and  Wood  vs. 
EkcUon  Commiaaioneray  and  in  the  dissenting  opinion  of  Mr. 
Justice  McKinstry  in  DovfiiJiue  vs.  Oraham,  that  the  Act 
eomnionly  known  as  "  the  Hartson  Act"  neither  amends  nor 
repeals  that  of  the  Act  of  incorporation  of  the  city  and 
county  of  San  Francisco,  which  fixes  the  times  of  holding 
elections  for  the  election  of  officers  of  said  city  and  county. 

1.  Because  it  does  not  purport  to  amend  or  repeal  any 
provisions  of  said  Act  of  incorporation,  but  on  the  contrary. 
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Sorports  to  be  an  amendment  of  a  section  of  the  Political 
ode  which  has  no  reference  whatever  to  said  municipal 
corporation.  And  ''it  is  a  principle  of  very  extensive 
operation  that  statntes  of  a  general  nature  do  not  repeal  by 
implication  charters  and  special  Acts  passed  for  the  benefit 
of  particular  municipalities."  (1  J3illon  on  Municipal 
Corporations,  Sec.  87;  8.  S.  Bank  vs.  Davis,  McCarter,  W6; 
State  vs.  MtUon,  1  Dutch.  629;  State  vs.  Clark,  1  Id.  64; 
State  vs.  Brannin,  3  Zab.  484;  Wahvarth  Co.  vs.  WkUewater, 
27  Wis.  193;  JanesviUe  vs.  Merkd,  18  Wis.  350.) 

2.  The  Political  Oode  expressly  declares  that  nothing  in 
it  affects  any  Act  consolidating  cities  and  counties,  or  Acts 
amending  or  supplementing  such  Acts.  And  it  is  a  well 
settled  rule  of  construction  that  an  amendment  to  a  law  is  to 
be  construed  as  to  matters  arising  after  its  passage,  precisely 
as  it  would  be  had  it  originally  formed  a  part  of  the  Act 
amended.  If  the  section  of  the  Oode  which  is  amended  by 
the  Hartson  Act,  had  read  before  such  amendments  as  it  now 
reads,  I  do  not  think  it  would  be  claimed  that  it  applied  to 
the  city  and  county  of  San  Francisco. 

3.  The  last  clause  of  Section  6  of  Article  XI  of  the  Con- 
stitution, which  is  mainly  relied  upon  to  support  the  con- 
tention that  the  Hartson  Act  applies  to  the  city  and  county 
of  San  Francisco,  does  not,  in  my  judgment,  lend  any  sup- 
port to  that  position..  For  the  clause  immediately  preceding 
it  in  the  same  section  provides  that  '^cities  and  towns  here- 
tofore organized  or  incorporated,  may  become  organized  un- 
der such  general  laws  whenever  a  majority  of  me  electors 
voting  at  a  general  election  shall  so  determine."  Now  the 
Constitution  declares  that  the  Legislature,  by  general  latvs, 
shall  provide  for  the  incozporation  of  cities  and  towns,  but 
that  such  general  laws  shall  not  apply  to  cities  and  towns 
orgamzed  before  the  adoption  of  tne  Constitution,  unless  a 
majority  of  the  electors  voting  at  a  general  election  should 
so  determine,  and  yet  it  is  insisted  that  a  charter  of  a  city, 
incorporated  before  the  adoption  of  the  Constitution,  may  be 
changed  by  a  general  Act,  which  purports  to  be  an  amend- 
ment of  another  general  Act  which  has  no  reference  to  any 
city  or  city  and  county.  It  must  be  admitted,  I  think,  thift 
if  the  Legislature  had  passed  a  general  law  for  the  incorpo- 
ration of  cities  and  cities  and  counties,  and  had  inserted  in 
it  a  provision  that  elections  for  municipal  officers,  should  be 
held  on  the  day  specified  in  the  Hartson  Act  for  holding 
elections,  it  would  not  apply  to  the  city  and  county  of  San 
Francisco  until  a  majority  \>t  the  voters,  voting  at  a  general 
election,  should  so  determine.    And  yet  it  would  be  a  gen- 
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eral  law  which  wonld  take  immediate  effect  in  all  cities, 
or  cities  and  counties,  organized  after  the  adoption  of  the 
Constitation.  It  is  therefore  clear  to  my  mind  that,  when 
the  Constitution  declares  that  cities  organized  before  its 
adoption,  shaU  be  subject  to  and  controlled  by  general  laws, 
it  means  as  to  matters  not  specially  provided  in  charters 
which  existed  at  the  date  of  the  adoption  of  the  Constitution. 
Otherwise  they  would  be  subject  to  and  controlled  by 
general  laws  passed  for  the  incorporation  of  cities  and  towns 
without  having  first  voted  to  organize  under  such  laws;  and 
that  was  the  contention  of  the  plaintiff's  attorney  in  Des- 
numd  vs.  Dunn.  * 

But,  as  before  remarked,  these  questions  have  been  quite 
folly  discussed  in  the  opinions  to  which  I  have  referred,  and 
no  useful  purpose  could  be  subserved  by  going  over  the 
same  ground  at  this  time.  Sharpstein,  J. 

I  concur:    McKinstry,  J. 


I 
1 

In  Bane. 


[Filed  August  23,  1882.] 

No.  8363. 

DONAHUE,  PETinoNEB,  vs.  OBAHAM,  Respondent. 

Btbxst  Law— San  Fbingiboo— Combtitutiok.  McDonald  tb.  Patterson,  54 
Oal.  346,  as  to  affect  of  the  Oonntitiition  of  1879  on  the  street  law  of 
San  Franciaoo  followed.  {McJBinstry,  J.,  and  Sharpstein,  J^  dtS" 
serUing.) 

Wallace  and  Luke,  for  petitioner. 
J.  t.  Cowdery,  for  respondent. 

Mybiok,  J.,  delivered  the  opinion  of  the  Court: 

For  the  reasons  given  by  the  Court  in  McDonald  vs.  Pat- 
krsouy  64  Cal.  245,  the  demurrer  is  sustained. 

We  concur:  Morrison,  C.  J.,  Boss,  J.,  Thornton,  J., 
McKee,  J. 

DISSENTING  OPINION. 

I  dissent.  Article  XI  of  the  Constitution  is  headed 
'' Cities,  Counties,  and  Towns."  Sections  one,  two,  and 
three,  relate  to  counties;  Sections  four  and  five  to  counties, 
and  "townships;''  Sections  nine,  ten,  eleven,  twelve,  thirteen, 
fourteen,  fifteen,  sixteen,  seventeen,  and  eighteen  to  cities, 
counties,  towns,  and  townships.     Sections  six,  seven,  eight. 
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and  nineteen  treat  especially  of  cUie8\  in  which  are  included 
the  municipalities  known  as  '^cities  and  counties/'  and 
''towns."  It  is  apparent  that  the  sections  last  enumerated, 
applying  as  they  do,  to  the  same  subject-matter,  are  to  be 
read  tog^ethei  as  providing  a  scheme  or  system.  The  sep- 
aration into  sections  is  arbitrary,  adopted  for  convenience 
of  reference,  and  by  it  no  force  is  added  to  the  sug- 
gestion that  one  section  is  to  be  given  independent  effect, 
without  any  consideration  of  the  language  of  the  other  sec- 
tions whicn  constitute  the  context.  Doubtless  the  provis- 
ions of  the  Constitution  are  ''mandatory  and  prohibitory.'* 
But  it  is  necessary,  in  the  first  instance,  to  ascertain — as  well 
by  reference  to  ouier  provisions  bearing  upoD  the  subject  as 
by  resort  to  all  other  means  within  our  reach — the  Trieaning 
of  a  particular  provision  of  the  Constitution.  Only  thus  can 
we  place  ourselves  in  a  position  to  determine  what  it  is  that 
is  commanded  or  prohibited  by  such  provision. 

The  first  sentence  of  the  nineteenth  section  of  Article  XI 
of  the  Constitution  of  the  State  reads:  "No  public  work  or 
improvement  of  any  description  whatsoever  shall  be  done  or 
made,  in  anv  city,  in,  upon,  or  about  the  streets  thereof,  or 
otherwise,  the  cost  and  expense  of  which  is  made  charge- 
able, or  may  be  assessed,  upon  private  property  by  special 
assessment,  unless  an  estimate  of  such  cost  and  expense 
shall  be  made,  and  an  assessment,  in  proportion  to  benefits, 
on  the  property  to  be  affected  or  benefited,  shall  be  levied, 
collected,  and  paid  into  the  city  treasury  before  such  work 
or  improvement  shcdl  be  commenced,  or  any  contract  for 
letting  or  doing  the  same  authorized  or  performed." 

Section  six  of  the  same  article  reads:  "Corporations  for 
municipal  purposes  shall  not  be  created  by  special  laws;  but 
the  Legislature,  by  general  laws,  shall  provide  for  the  incor- 
poration, organization,  and  classification,  in  proportion  to 
population  of  cities  and  towns,  which  laws  may  be  altered, 
amended  or  repealed.  Cities  and  towns  heretofore  orga- 
nized or  incorporated,  may  become  organized  under  such 
general  laws  wnenever  a  majority  of  the  electors  voting  at  a 
general  election  shall  so  determine,  and  shall  organize  in 
conformity  therewith;  and  cities  or  towns  heretofore  or  here- 
after organized,  and  all  charters  thereof,  framed  and  adop- 
ted by  authority  of  this  Constitution,  shall  be  subject  to  and 
controlled  by  general  laws. " 

The  making  of  provisions  for  municipal  improvemente  and 
work  "in,  upon,  or  about "^ the  streets,  is  peculiarly  within 
the  province  of  a  city  government,  and  lias  always  been  so 
treated  and  considered.    There  is  nothing  in  the  Constitu- 
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tion  to  indicate  that  it  was  the  intention  of  its  framers  to 
make  this  a  matter  of  iS'to^ regulation;  on  the  contrary,  there 
are  nnmerous  provisions  in  the  instrument,  showing  that  it 
was  their  purpose  to  vest  in  the  local  government  me  man- 
agement and  control  of  all  matters  of  local  interest. 

In  the  absence  of  anv  provision  of  the  Constitution  (like 
that  found  in  Section  One  of  Article  XXTT)  apparentlv  an- 
nulling such  statutes,  passed  prior  to  the  adoption  of  the 
present  Constitution,  as  the  Legislature  is  pronibited  from 
passing  under  it,  there  would  be  no  difficulty  in  construing 
the  first  sentence  of  Section  19,  Article  XI. 

In  the  first  place,  it  would  be  prospective,  because  there 
would  be  nothing  in  the  Constitution  to  make  it  retroactive. 
In  the  next  place,  inasmuch  as  no  assessments  can  be  levied 
except  in  pursuance  of  a  law,  the  prohibition  would,  and 
could  only,  be  given  practical  effect  oy  holding  that  it  re- 
strained me  Legislature  from  providing  in  the  luture  for  the 
making  or  doina  in  cities  of  any  public  improvements  or 
street  work  (to  be  paid  for  by  assessment),  before  the  cost 
had  been  estimated  and  assessments  therefor  levied. 

Secidon  19,  of  Article  XI,  relates  to  public  improvements 
and  street  work  ''in  cities."  As  we  nave  seen,  such  im- 
provements and  work  are  peculiarly  a  matter  of  local  interest, 
to  be  conducted  by,  or  under  the  direction  of  the  city  au- 
thorities, by  virtue  of  powers  conferred  upon  them  by  the 
charter  or  Act  of  incorporation.  Except,  therefore,  for 
Section  1,  of  Article  XXTT,  (the  section  wnich,  by  nullifying 
laws  inconsistent  with  the  present  Constitution,  is  said  to 
nullify  every  Act  passed  before  the  adoption  of  the  present 
Constitution  which  the  Legislature  under  the  present  Con- 
stitution is  prohibited  from  passing,}  it  would  be  very  plain, 
that  the  first  sentence  of  Section  1^,  of  Article  XI,  simply 
prohibited  a  future  Legislature  from  providing  in  any  gen- 
eral law  for  the  organization  of  municipal  corporations^  passed 
in  accordance  with  Section  6,  of  Article  XT,  that  any  public 
improvement  could  be  made  or  street  work  done,  until  after 
the  cost  had  been  estimated,  and  assessments  therefor  levied. 

Thus,  in  order  to  give  effect  to  both  provisions,  Sections  6 
and  19  of  Article  Xlshould  be  read  together,  and  interpreted 
as  sayinff :  ''Corporations  for  municiptd  purposes  shall  not  be 
created  by  special  laws;  but  the  Legislature  by  general  laws, 
shall  provide  for  the  incorporation,  organization,  and  class- 
ification of  cities  and  towns;  provided  that  no  such  general 
laws  shall  authorize  public  improvements  of  street  work,  to 
be  made  or  done  be/ore  the  cost  has  been  estimated  and  as- 
sessments levied  therefor.     Cities  and  towns  heretofore  or- 
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^anized  or  incorporated  may  become  organized  under  such 
laws,  whenever  the  majority  of  the  electors  voting  at  a  gen- 
.  eral  election  shall  so  determine/'  etc. 

The  dnty  to  provide  that  the  cost  of  pnbUc  improvements 
and  street  work,  in  cities,  shall  be  estimated,  and  assess- 
ments levied,  before  any  improvement  is  commenced,  or 
work  done,  would  be  imposed  upon  the  Legislature  eta  a  por- 
tion of  its  duty,  by  general  laws,  to  provide  for  the  incorpora- 
tion, organization,  and  classification,  of  cities. 

As  a  part  is  contained  within  the  whole,  if  the  first  sentence 
of  Section  6,  Article  XI,  did  not  put  an  end  to  every  special 
municipal  corporation  created  prior  to  the  adoption  of  the 
Constitution,  the  first  sentence  of  Section  19,  of  the  same 
article,  did  not  repeal  or  annul  that  portion  of  eaij  special 
act,  creating  a  municipal  corporation,  which  provided  for 
making  public  improvements  or  doing  street  work,  within 
such  corporatron,  prior  to  assessments  for  the  cost  thereof. 

The  '*  street  law  "  of  San  Francisco  is  a  part  of  the  "  Con- 
solidation Act "  or  charter  of  the  ciir^  and  county  of  San  I 
Francisco.  (Stats.  1871-2,  p.  804.)  The  charter  of  the  city  ] 
and  county  of  San  Francisco  has  continued  in  force  since  the  j 
adoption  of  the  present  Constitution,  and  will  continue  in  J 
force  until  a  general  law  for  the  incorporation  of  cities  and  j 
towns  is  passed,  and  a  majority  of  the  electors  of  the  city  i 

and  coxmiy  shall  determine  to  reorganize  under  such  general         \ 
law,  or  until  a  new  special  charter  shall  be  formed  as  pro- 
vided in  Section  8.     (Desmond  vs.  Dunn,  55  Cal.  242.) 

It  necessarily  follows,  from  what  has  been  said,  that  the 
"street  law,"  a  portion  of  the  charter  of  the  city  and  county 
of  San  Francisco,  will  continue  in  force  until  a  general  law 
shall  be  passed  for  the  incorporation,  organization  and  class- 
,  ification  of  cities  and  towns,  and  untu  a  majority  of  the 
electors  in  said  city  and  county,  voting  at  a  general  election, 
shall  determine  to  reorganize,  and  the  people  of  the  city  and 
county  shall  reorganize  under  such  general  law,  or  until 
freeholders  are  elected,  etc.,  as  by  Section  8  provided. 

In  Desmond  vs.  Dunn  it  was  held,  in  view  of  the  last 
sentence  of  Section  6,  Article  XI,  that  existing  special  city, 
and  city  and  county  incorporations  were  taken  out  of,  and 
were  not  subject  to,  the  general  provision  of  Section  1  of 
Article  XXII,  which  made  an  end  of  all  laws  inconsistent 
with  the  present  Constitution — either  on  the  adoption  of  the 
Constitution  or  on  the  first  day  of  July,  1880 — and  that  the 
charter  of  San  Francisco  was  still  a  law,  notwithstanding 
the  first  clause  of  Section  6,  Article  XI,  declares  that  cor- 
porations for  municipal  purposes  "  shall  not  be  created  by 
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special  laws. "  As  we  have  seen,  the  first  sentence  of  Section 
19  is  to  be  read  in  connection  with  the  first  sentence  of 
Section  6.  Together  the^  constitute  a  single  mandate  to  the 
Legislatorey  by  which  it  is  commanded  to  pass  general  laws 
providing  for  the  incorporation^  etc.,  of  cities  and  towns; 
snch  laws  to  provide  tnat  no  street  work,  etc.,  should  be 
done  prior  to  an  estimate  of  its  cost  and  assessments  there- 
for. If  a  special  charter  granted  before  the  new  Constitution 
continues,  notwithstanding  the  prohibition  therein  of  sj^ecial 
charters,  i£  continues  as  a  whole.  If  it  continues  in  spite  of 
one  of  iixe  prohibitions  found  in  Sections  6  and  19,  it  con- 
tinues despite  the  other  prohibition.  Under  the  present 
Constitation  the  Legislature  cannot  grant  a  special  municipal 
charter,  but  must  pass  general  laws  furnishing  means  for  the 
formation  or  organization  of  municipal  corporations;  and 
such  general  laws  must  not  permit  street  work  to  be  done 
before  assessments  to  pay  for  it  are  levied,  but  must  provide 
for  an  estimate  of  the  cost,  and  the  levy  of  assessments 
therefor,  before  any  work  is  done.  The  Constitution 
declares  that  every  law  inconsistent  with  the  present  Con- 
stitution shall  so  out  of  existence  either  on  the  first  of 
Januarv  or  the  first  of  July,  1880.  Yet,  notwithstanding  this 
general  declaration,  the  special  act  chartering  the  city  and 
oounly  of  San  Francisco  did  not  go  out  of  existence,  because 
•  the  Constitution  itself  recognizes  the  continued  existence  of 
such  special  municipal  corporations  by  providing  that  any 
of  such  may  reoigamze  und!er  the  general  laws  to  be  passed. 
The  "  street  law  of  1872  is  a  part  of  the  special  charter  of 
San  Francisco.  MoEinbtbt,  J. 

I  concur :    Sharpstein,  J. 
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No.  8264. 

SIMON  HIMES,  Respondent, 

vs. 
N.  P.  JOHNSON,  Appellant. 

Watbb  Biobt — ^Afpbopbiation — Pabtt — AcmoN — Abatbuemt.  Action  for 
diverting  water  from  plaintiff's  ditoh.  As  a  separate  answer  defend- 
ant 0et  np  that  one  Alfred  Himes  was  equally  interested  with  plaintiff 
in  the  land,  ditch,  spring,  and  water  right  described  in  the  complaint, 
and  also  in  the  relief  sought  by  the  action,  and  that  he  should  be 
joined  as  a  party  plaintiff.  Held,  snch  interest  would  not  make  said 
A.  H.  a  necessary  party  to  the  action  (Oode  of  Oiyil  Procedure,  384), 
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and  therefore  the  plea  in  abatement  raised  an  immaterial  iasne  which 
it  was  unnecessary  to  submit  to  the  jury. 

Id. — Id. — TEsnifONT.  Objection  to  testimony  as  to  the  rights  of  persons  on 
the  stream  below  the  premises  of  both  plaintiff  and  defendant,  HM, 
properly  sustained. 

Id. — iNSTBUonoN.  Objections  of  defendant  that  an  instruction  as  to 
location  and  appropriation  of  water  was  too  general,  and  that  it  should 
have  been  restricted  to  a  location  or  appropriation  made  on  the  public 
lands  of  the  United  States,  in  accordance  with  the  local  customs, 
laws,  or  decisions  of  the  Courts  of  this  State,  held,  untenable. 

Id. — Id.  Defendant  requested  an  instruction:  **The  jury  are  instructed 
that  in  order  to  acquire  a  vested  right,  by  appropriation,  to  the  use  of 
water,  or  to  a  water  ditch,  upon  the  public  lands  of  the  United  States, 
in  the  sense  of  the  ninth  section  of  the  Act  of  Congress,  passed  July 
26,  1866^  such  water  must  have  been  appropriated,  and  such  ditch  con- 
structed in  the  manner  recognized  by  the  UhxU  customs,  laws,  or 
decisions  of  the  Courts  of  this  State. "  The  Court  struck  out  the  words 
•<  local  customs."  Meld,  the  instruction  as  modified  was  not  erroneous. 

Id. — Costs — Damaobs—Tbbspass-- Injunction.  The  plaintiff  reooTcred  a 
judgment  for  fifty  dollars  damages  and  costs  of  the  action.  Seld,  the 
Court  erred  in  giving  the  plaintiff  a  judgment  for  costs.  True,  the 
plaintiff  prayed  an  injunction,  but  that  was  denied,  and  ttie  action 
thereafter  should  have  been  treated  as  one  for  damages  only.  It  is 
quite  dear  that  a  judgment  for  fifty  dollars  damages  in  such  an  action 
would  not  carry  costs. 

Appeal  from  Superior  Court,  Sierra  County. 

P.  Vandief,  for  appellant. 

Oah  &  Jones  and  oovxird^  for  respondent. 

By  the  Cottbt  : 

The  interest  which  it  is  claimed  by  appellant  that  Alfred 
Himes  had  in  the  subject-matter  of  this  action  would  not 
make  him  a  necessary  party  to  it.  (C.  0.  P.  384.)  There- 
fore the  plea  in  abatement  raised  an  immaterial  issue  which 
it  was  unnecessary  to  submit  to  the  jury. 

We  are  unable  to  see  what  relevancy  testimony  as  to  the 
rights  of  persons  on  the  stream  below  the  premises  of  both 
plaintiff  and  defendant  could  have  to  the  issues  in  this  action, 
and  we  think  that  the  objection  to  the  introduction  of  such 
testimony  was  properly  sustained. 

The  objections  made  to  the  instructions  giyen  to  the  jury 
are,  in  our  opinion,  untenable;  and  we  do  not  think  that  the 
Court  erred  m  modifying,  as  it  did,  one  of  the  instructions 
which  appellant's  attorney  requested  to  be  given. 

The  plaintiff  recovered  a  judgment  for  fifty  dollars  damages 
and  the  costs  of  the  action.  We  think  that  the  Court  erred 
in  giving  the  plaintiff  a  judgment  for  costs.  It  is  true  that 
the  plaintiff  prayed  an  miunction,  but  this  was  denied,  and 
the  action  thereafter  shotud  be  treated  as  one  for  damages 
only.  It  is  quite  clear  that  a  judgment  for  fifty  dollars 
damages  in  such  an  action  would  not  carry  costs. 

Juogment  and  order  reversed. 
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Depabtmbnt  No.  2. 


P?aed  August  80,  1882.] 
No.  7490. 

A.  A.  FERGUSON  AND  W.  H.  HILLHOUSE, 

Bespondents, 

vs. 
BIGHAED  NEVILLE.  Appellant. 

UnmiG  LooAXioH — kuxtoi — Chinese — Quiet  Title — Oontbtanob — Betibbd 
Statutes  ov  the  UmrKD  States.  The  fact  that  the  p^rantees  of 
qnalUled  looaton  who  had  made  a  yalid  location  of  a  mining  olaim 
were  aliens,  throngh  whom  plaintiffs,  in  an  action  to  qniet  title,  claim, 
is  no  defense  for  defendant,  tracing  title  nnder  a  second  location  made 
snbseqnent  to  the  aoqaisition  of  title  by  the  plaintiffs. 

Id. — ^Id.  Section  2319.  B.  S.  IT.  8.,  does  not  apply,  because  the  aliens  did 
not  take  any  steps  to  acquire  the  title  nnder  the  Act  of  Congress,  bat 
the  title  was  acquired  by  persons  under  whom  they  claimed,  who 
were  citizens  of  the  United  States  and  qualified  to  occupy  and  pur- 
chase under  Section  2319,  Br.  S.  U.  S. 

Id — Id.  The  grantors  of  plaintiffs,  although  aliens  (Chinese),  were  bona 
fide  residentB  of  the  State,  and  capable  of  taking,  by  purchase,  the 
mining  ground  in  controTcrsy. 

lb.    Fwrther:    The  aliens  could  take  and  hold  until  *'  office  found." 

Appeal  from  Superior  Court,  Nevada  Gountv. 

Johnson  dh  CrosSj  for  appellant. 

Dibble  dk  KtU,  and  Seartes,  Nilea  &  Searles,  for  respondent. 

MoEBisoNy  0.  J.,  delivered  the  opinion  of  the  Oourt: 

The  statement  on  motion  for  a  new  trial  in  the  above  case 
presents  the  following  state  of  facts :  The  plaintifib  on  tihe 
trial  introduced  evidence  showing  that  on  the  seventh  day  of 
December,  1876,  the  mining  ground  described  in  the  com- 
plaint was  a  portion  of  the  mineral  land  of  the  United  States; 
that  on  that  day  Bose  and  Behberg,  who  were  both  citizens 
of  the  United  States,  over  the  aae  of  twenty-one  years, 
located  said  ground  as  a  mining  claim  in  accordance  with 
the  local  rules  and  customs  of  miners  in  that  vicinity,  and 
according  to,  and  fully  complying  with,  the  provisions  of  the 
Acts  of  Congress  relating  to  such  locations;  that  thereupon 
Bose  and  Behberg  went  into  the  possession  and  occupancy 
of  the  premises,  each  claiming  the  undivided  one-half 
thereof,  and  remained  in  the  possession  and  occupancy 
thereof  until  May,  1877,  at  whicn  time  Behberg  conveyea 
his  interest  to  one  Hoffman,  a  citizen  of  the  United  States, 
over  the  age  of  twenty-one  years;  and  that  thereafter  Bose 
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and  Hoffinan  remained  in  possesssion  of  the  premises  in  con- 
troyersy  until  the  month  of  Jxdj,  1877,  in  which  month  they 
conveyed  to  Wing  Hnng  and  others,  who  were  aliens,  and 
natives  of  the  Empire  of  China.  None  of  the  grantees  of 
Bose  and  Hoffman  had  made  or  filed  a  declaration  of  in- 
tention to  become  citizens  of  the  United  States.  In  July, 
1878,  Wing  Hnng  and  others,  the  grantees  of  Bose  and 
Hoffman,  oonvejea  the  mining  gronnS  in  controversy  to  the 
plaintiff  Ferguson,  who  entered  into  the  possession  and 
occupancy  of  the  same  until  the  twenty-eighth  day  of 
October,  1878.  On  the  seventh  day  of  October,  1878,  the 
plaintiff  Ferguson,  conveyed  an  undivided  one-half  interest 
in  the  property  to  the  plaintiff  Hillhouse.  It  is  admitted 
that  on  the  twenty-ek;hth  day  of  October,  1878,  the  grantors 
of  the  defendant,  who  were  citizens  of  the  United  States, 
and  over  the  a^e  of  twenty-one  years,  located  the  ground  in 
dispute  as  a  mining  claim,  in  accordance  with  the  local  rules 
and  customs  of  miners  in  that  vicinity,  and  in  accordance 
with  the  provisions  of  the  Acts  of  Congress  relating  to  such 
locations,  and  that  defendant  and  his  grantors  remained  in 
the  possession  thereof  down  to  the  time  when  this  suit  was 
commenced. 

Plaintiffs  brought  this  action  to  quiet  their  title  to  the 
mining  ground,  and  were  nonsuited.  Afterwards  the  Court 
set  aside  the  nonsuit  and  granted  plaintiffs  a  new  trial. 
From  the  order  granting  a  new  trial  defendant  prosecutes 
this  appeal. 

Defendant  relies  upon  Section  2819  Bevised  Statutes  of 
the  United  States,  in  support  of  the  appeal.  That  section 
reads  as  follows: 

'*  All  valuable  mineral  deposits  in  land  belonging  to  the 
United  States,  both  surveyed  and  unsurveyed,  are  hereby 
declared  to  be  free  and  open  to  exploration  and  purchase, 
and  the  lands  in  which  they  are  found  to  occupation  and 

Eurchase  by  citizens  of  the  United  States  and  those  who 
ave  declared  their  intention  to  become  such  under  regula- 
tions prescribed  by  law,  and  according  to  the  local  customs 
or  rules  of  miners  in  the  several  mining  districts,  so  far  as 
the  same  are  applicable  and  not  inconsistent  with  the  laws 
of  the  United  States." 

The  defendant's  ar^ment  is,  that  Wing  Hung  and  his  co- 
grantors  were  not  citizens  of  the  United  States  and  had 
never  declared  their  intention  to  become  such,  and  therefore 
they  were  excluded  from  the  Act  of  Congress,  by  its  express 
erms. 
But  the  answer  to  this  argument  is,  that  they  did  not  take 
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any  steps  to  acquire  the  title  tmder  the  Act  of  Congress;  bnt 
ihe  title  was  acquired  by  persons  under  whom  tney  claim 
(Bose  and  Behburg),  who  were  citizens  of  the  United  States, 
and  in  all  respecte  qualified  to  occupy  and  purchase  under 
Section  2319,  referred  to  above.  They  located  the  claim  in 
December,  1876,  in  accordance  with  the  local  rules  and 
customs  of  miners  in  that  vicinity,  and  also  according  to, 
and  having  fully  complied  with,  the  provisions  of  the  Acts 
of  Congress  relating  to  such  locations.  They  also  went  into 
tiie  possession  and  occupancy  of  the  claim,  and  continued  to 
occupy  and  possess  the  same  until  they  sold  to  Wing  Hung 
and  others.  The  title,  therefore,  passed  out  of  the  United 
States,  and  was  vested  in  Bose  .and  Behburg,  who  being  the 
owners  thereof,  had  a  right  to  make  any  sale  or  disposition 
of  the  properly  not  inconsistent  with  the  laws  of  this  State. 
By  Article  I,  Section  17,  of  the  Constitution  in  force  at  that 
time,  it  was  provided  that  *'  forei^ers  who  are,  or  who  mav 
hereafter  become,  bona  Jide  residents  of  this  State,  shall 
enjoy  the  same  rights  in  respect  to  the  possession,  enjoy- 
ment, and  inheritance  of  property  as  native  bom  citizens.*' 

It  is  admitted  in  the  record  in  uie  case,  that  the  grantors 
of  plaintifib,  although  Chinese,  were  all  of  them  bona  Jide 
residents  of  the  State  of  California.  It  is  very  clear,  there- 
fore, that  Wing  Hung  and  his  co-grantors  were  capable  of 
taking  by  pur^ase  the  mining  ground  in  controversy,  and 
their  grantors  having  acquired  the  title  of  the  United  States 
to  such  mining  ground,  had  a  full  and  complete  right  to 
convey  the  same. 

But  we  might  concede  that  Wing  Hung  and  his  associates 
had  no  right  to  take  and  hold  the  fee  by  purchase,  and  the^ 
result,  so  &r  as  the  present  decision  is  concenied,  would  be^ 
the  same.  They  could  take  and. hold  until  *' office  found." 
^*  Though  an  auen  may  purchase  land,  or  take  it  by  demise, 
yet  he  is  exposed  to  the  aanger  of  being  divested  of  the  fee, 
and  of  having  his  lands  forfeited  to  the  State,  upon  an 
inquest  of  office  found.  His  title  will  be  good  against  every 
person  but  the  State.  ^  *  ^  If  the  alien  should  under- 
take to  sell  to  a  citizen,  yet  the  prerogative  right  of  forfeiture 
is  not  barred  by  the  alienation,  and  it  must  be  taken  to  be 
subject  to  the  right  of  the  Government  to  seize  the  land. 
His  conveyance  is  good  as  against  himself,  and  he  may,  by 
a  fine,  baf  persons^  in  reve^ion  and  remainder,  but  thi 
title  is  still  voidable  by  the  sovereign  upon  office  found." 
(2  Kent's  Com.  61,  62.^ 

It  is  not  pretended  tnere  has  been  an  '*  inquest  of  office,'* 
or  that  any  steps  were  ever  taken  on  behalf  oi  the  Gk)verment 
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to  seize  the  land,  or  in  any  manner  to  test  the  right  of  Wing 
Hanff  and  his  oo-grantees  to  hold  the  same;  but  the  case 
simply  shows  that  after  there  was  a  divestiture  of  the  title 
of  tne  United  States  by  a  valid  location  imder  the  roles  and 
customs  of  tlie  vicinity  by  a  locator^  in  accordance  with  the 
mining  laws,  and  after  an  adverse  possession  and  occupancy, 
long  continued  and  still  existing  at  the  time,  the  defendant's 
grantors  attempted  to  acquire  me  title  to  the  mining  ground 
in  controversy  oy  a  second  location.  We  are  of  the  opinion 
that  they  acquired  no  right  or  title  by  such  location,  and 
that  the  new  trial  was  properly  granted. 

Order  affirmed. 

We  concur:    Sharpstein,  J.,  Thornton,  J. 


In  Bank. 


[Filed  August  22,  1882.] 
No.  7910. 

NIOKEBSON,  Respondent, 

vs. 
CALIFORNIA  RAISIN  COMPANY,  Appellant. 

DsFAUiiT — ArwxDAYiT  07  MxBiTB.  Aotion  brought  Ib  Plftoer  Oonnty,  Bom- 
mons  served  in  San  Franoisoo  Oonnty  March  6, 1881.  D^aolt  entered 
April  6,  1881.  The  Court  denied  a  motion  to  set  aside  the  default. 
Meld,  to  have  justified  the  Oourt  below  in  setting  aside  the  default,  an 
affidavit  of  merits  on  the  part  of  the  defendant  was  essential. 

Id. — Id.  Such  affidavit  must  show  that  the  defendant  has  fully  and 
fairly  stated  the  facts  of  the  case  to  his  ooonsel  before  the  advice  of 
the  latter  could  amount  to  a  prima  facie  showing  of  merits  on  defend- 
ant's behalf. 

Id. — lb.  An  affidavit  that  defendant  '*has  fully  and  fairly  stated  the  said 
defendant's  defense  in  this  action  "  to  his  counsel,  does  not  answer 
the  requirement. 

Id. — Id.  The  expression  used  in  the  affidavit  is  not  the  equivalent  of  a 
statement  that  the  defendant  had  fully  and  fairly  stated  to  his  counsel 
aU  the  facts  of  the  case. 

Appeal  from  Superior  Court,  Placer  County. 

Sawyer  &  Ball  and  Hale  &  Craig^  for  appellant. 
D,  E,  Alexander^  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

To  have  justified  the  Court  below  in  setting  aside  the  de- 
fault, an  affidavit  of  merits  on  the  part  of  the  defendant  was 
essential.    Such  affidavit  must  show  that  the  defendant  has 
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folly  and  fairly  stated  the  facts  of  the  case  to  his  counsel, 
before  the  advice  of  the  latter  could  amount  to  Aprima/acie 
showing  of  merits  on  defendant's  behalf.  It  is  ooTious  that 
a  statement,  such  as  is  found  in  the  affidavit  in  the  present 
case,  that  defendant  has  "fully  and  fairly  stated  the  said 
defendant's  defense  in  this  action  "  to  his  counsel,  does  not 
answer  the  requirement.  It  might  be  that  the  defense  relied 
on  was  a  purely  technical  one,  that  did  not  touch  the  merits 
of  the  controversy.  The  expression  used  in  the  affidavit  is 
not  the  equivalent  of  a  statement  that  the  defendant  had 
fully  and  fairly  stated  to  his  counsel  all  the  facts  in  the  case. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Sharpstein,  J.,  McEinstiy,  J. 


Depabtment  No.  2. 


[Filed  August  29,  1882.] 

No.  8372. 

C.  P.  B.  B.  CO.,  Appellant, 

vs. 
SHACKELFOBD.  EIespondent. 

Adtkbsk  FoBsnraoN — ^Taxss — Gods — ^Ejsotkent — AMmxDumtn,  The  adrerse 
possession  of  defendant  commenced  more  than  three  years  before  the 
amendment  to  Section  325,  Code  of  Civil  Procedure.  1878,  relating  to 
payment  of  taxes  by  adverse  holder,  etc.  Since  then  he  had  paid  the 
taxes.  The  present  action  of  ejectment  was  brought  in  1881.  Held, 
the  time  which  had  elapsed  in  adverse  holding  before  the  amendment 
took  effect,  mnst  be  deemed  a  part  of  the  time  prescribed  by  the  Code 
for  acquiring  title  by  adverse  possession.     (Sec.  9,  0.  0.  P.) 

Id. — Id.  The  amendment  is  not  retroactive.  No  part  of  the  Code  is  retro- 
active unless  expressly  so  declared. 

Appeal  from  Superior  Court,  Colusa  County. 

Ooad  <k  Bedding^  for  appellant. 
DyojB  dc  Bridgeford^  for  respondent. 

By  the  Coubt  : 

The  only  question  which  arises  upon  the  record  is,  how 
does  the  Act  of  April  1,  1878,  amendatory  of  Section  325, 
Code  of  Civil  Procedure,  affect  cases  in  which  an  adverse 

fossession  had  commenced  before  the  date  of  passage? 
tior  to  the  passage  of  that  amendment  an  adverse  posses- 
sion might  be  estfitblished  without  providing  that  the  party 
or  persons,  their  predecessors  and  grantors  had  paid  all  the 
taxes.  State,  county,  or  municipal,  which  has  been  levied 


48  C.  P.  B.  B.  Co.  V.  SHA.CKBLFOBD. 

and  assessed  upon  sneh  land.  In  ihis  case  the  adverse  pos- 
session of  the  defendant  commenced  on  the  18th  of  March, 
1875— more  than  three  years  before  the  passage  of  the  Act 
aboYC  referred  to,  and  it  is  not  shown  tnat  the  defendant 
paid  any  taxes  on  the  demanded  premises  prior  to  the 
1st  of  April,  1878 — tiie  date  of  the  passage  of  said  Act. 
Since  April  1,  1878,  he  has  paid  all  the  taze&  levied  and  as- 
sessed upon  said  premises.  We  think  that  this  brings  the 
case  fairly  within  the  provision  of  Section  9  of  said  Code, 
which  reads  as  follows: 

''When  a  limitation  or  period  of  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy, 
or  for  any  other  purpose,  has  begun  to  run  before  this  Coao 
goes  into  effect,  and  the  same  or  any  limitation  is  prescribed 
in  this  Oode,  the  time  which  has  already  run  shall  be  deemed 
part  of  the  time  prescribed  as  such  limitation  by  this 
Code." 

The  counsel  for  appellant  contends  that  this  only  applies 
to  cases  arising  before  the  original  Code  went  into  effect. 
To  that  we  cannot  assent.  The  Code,  so  far  as  it  relates  to 
the  payment  of  taxes  by  persons  holding  lands  adversely, 
did  not  go  into  effect  until  sixty  days  after  April  1,  1879, 
and  it  did  not,  in  our  opinion,  change  the  character  of  the 
defendant's  possession  of  said  premises  prior  to  that  date. 
More  than  three  of  the  five  years  prescribed  for  acquiring 
title  by  adverse  possession  had  elapsed  before  that  Act  took 
effect,  and  the  time  which  had  elapse,d  at  the  date  of  the 
passage  of  that  amendment  must  be  deemed  a  part  of  the  time 
prescribed  by  the  Code  for  acquiring  title  by  adverse  posses- 
sion. 

Sections  9  and  326,  Code  of  Civil  Procedure,  are  parts  of 
the  same  Act,  and  as  to  a  limitation  or  period  prescribed 
by  a  statute,  existing  before  the  passage  of  the  latter  section, 
for  acquiring  a  right  or  for  any  other  purpose,  which  had 
commenced  running  before  the  enactment  of  the  said  latter 
section,  the  two  sections  must  be  construed  as  they  would  be 
if  both  had  been  enacted  at  the  date  of  the  passage  of  the 
latter.  As  to  matters  arising  after  the  passage  of  the  latter, 
tiiey  would  have  to  be  construed  as  if  both  had  been  passed 
at  iiie  date  of  the  former. 

Besides,  as  was  said  in  Sharp  vs.  Blackinship^  8  P.  C.  L. 
J.  643,  ''  The  amendment  to  Section  326,  Code  of  Civil  Pro- 
cedure, does  not  purport  to  be  retroactive.  No  part  of  the 
Code  is  retroactive  unless  expressly  so  declared.  (C.  C.  P., 
Sec.  3.)'' 

Judgment  afiSrmed. 
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In  the  Girouit  Court  of  the  United  States 

DI8TBICT  or  CAUFOKNU. 

Before  JuBtices  Field  and  Sawyer. 


[bevibkd  akd  official  option.] 

THE  CASE 

OF 

THE  CHINESE  CABIN  WAITER 


Ir  the  Matter  of  AH  SING  ON  HABEAS  CORPUS. 

The  Act  of  CoDgreSB  of  Hay  6, 1882,  *'to  execute  certain  treaty  stipulations  relat- 
ing to  Cbineee,"  declares  that  after  the  expiration  of  ninety  days  from  its 
pasBMe^  and  for  the  period  of  ten  years,  "the  coming  of  Chinese  laborers  to 
tiie  United  States  "  is  suspended,  and  that  during  such  suspension  "it  shall 
not  be  lawful  for  any  laborer  to  come,  or  having  so  come  after  the  expirati<  n 
of  said  ninety  days,  to  remain  within  the  United  States ;"  and  "tnat  the 
master  of  any  vessel  who  shall  knowingly  bring  within  the  United  States  on 
such  vessel,  and  land  or  permit  to  be  landed,  any  Chinese  laborer  from  any 
foreign  port  or  place,  shall  be  jB;uilty  of  a  inisdemeanor,  and,  on  conviction 
thereof^  shall  be  punished  by  a  one  of  not  more  than  five  hundred  dollars  for 
each  and  every  such  Chinese  laborer  so  brought,  and  also  be  imprisoned  for 
a  term  not  exceeding  one  year ;"  Held,  Ist,  that  the  prohibition  upon  the 
master  of  a  vessel  is  against  bringing  of  any  Chinese  latwrer  embarking  at  a 
foreign  port  or  place,  and  does  npt  apply  to  the  bringing  of  a  laborer  already 
on  board  of  the  vessel  when  it  touches  at  a  foreign  port;  2d,  that  an  American 
vessel  is  deemed  to  be  a  part  of  the  territory  of  the  State,  within  which  its 
home  port  ia  situated,  and,  as  such,  a  part  of  the  territory  of  the  United 
States;  and  the  crew  of  the  vessel,  whilst  on  board,  are  within  the  juris- 
diction of  the  United  States,  and  if  foreigners  do  not  lose  any  right  of  resi- 
dence in  the  United  States  previously  acquired  under  treaty  with  their 
country. 

The  Act  of  Congress  of  Maj  6,  1882  "  to  execute  certain 
treafy  stipolationB  relating  to  Chinese,"  declares  in  its  first  sec- 
tion that  after  the  expiration  of  ninety  days  from  its  passage, 
and  for  the  period  of  ten  years,  "  the  coming  of  Chinese  laborers 
to  the  Unitea  States  "  is  suspended,  and  that  during  such  suspen- 
sion **  it  shall  not  be  lawful  for  any  laborer  to  come,  or  having 
BO  come  after  the  expiration  of  said  ninety  days,  to  remain  within 
the  United  States." 

Its  second  section  enacts:  '*  That  the  master  of  any  vessel 
who  shall  knowingly  bring  within  the  United  States  on  such 
vessel,  and  land  or  permit  to  be  landed,  any  Chinese  laborer ^rom 
an^  foreign  port  or  placCy  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shaU  be  punished  by  a  fine  of  not 
mxSre  than  five  hundred  dollars  for  eacn  and  eveiy  such  Chinese 
laborer  so  brought,  and  also  be  imprisoned  for  a  term  not  exceed- 
ing one  year." 
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The  third  section  declares  that  these  provisions  shall  not 
apply  to  Chinese  laborers  who  were  in  the  United  States  on  the 
17th  of  November,  1880,  or  who  shall  have  come  before  the 
expiration  of  ninety  days  from  the  passage  of  the  Act,  and  who 
shall  produce  to  the  master  of  the  vessel  and  the  Ck>llector  of 
the  Port  certain  prescribed  certificates  of  identification,  con- 
taining the  name,  age,  occupation,  last  place  of  business,  and 
physical  marks  or  peculiarities  of  the  laborer. 

Section  eight  requires  the  master  of  a  vessel  arriving  from  any 
foreign  port  or  place,  at  the  time  he  delivers  a  manifest  of  the 
cargo,  or  reports  the  entry  of  his  vessel,  to  deliver  to  the  Col- 
lector of  the  district  a  separate  list  of  all  Chinese  passengers 
"  taken  on  board  his  vessel  at  any  foreign  port  or  place,  and  all 
such  passengers  on  board  the  vessel  at  that  time." 

Other  sections  contain  various  provisions  to  secure  the  en- 
forcement and  prevent  the  evasion  of  the  clauses  prohibiting  the 
immigration  of  Chinese  laborers;  but  they  are  not  material  to 
the  disposition  of  the  question  presented  on  this  application. 

The  petitioner  is  a  subject  of  tibe  Emperor  of  China,  and  alleges 
that  he  came  to  California  six  years  ago,  and  has  since  resided 
in  the  State;  that  for  some  months  past  he  has  been  employed 
as  a  seaman  on  board  the  steamship  City  of  Sydney,  which 
departed  from  the  port  of  San  Francisco  on  the  8th  of  May  last, 
bound  on  a  voyage  to  Australia,  and  returned  to  this  port  on  the 
eighth  of  this  month;  that  since  its  return  the  captain  has  re- 
fused to  allow  him  to  land,  and  detains  him  onboard  in  contra- 
vention of  the  Constitution  of  the  United  States,  and  of  the 
treaty  between  this  country  and  China. 

The  captain  of  the  steamship  returns  that  he  detains  the  peti- 
tioner on  board  of  his  vessel,  and  refuses  to  allow  him  to  land  by 
reason  of  the  prohibitory  and  punitive  provisions  of  the  Act  of 
Congress,  which  we  have  cited.  He  also  sets  forth  all  the  facts 
connected  vnth  the  employment  of  the  petitioner,  stating  that 
he  shipped  on  board  of  the  steamship  at  the  port  of  San  Fran- 
cisco on  the  5th  of  May  last  as  a  cabin  waiter;  that  the  vessel  is 
employed  in  canying  the  mails  of  the  United  States  and  of  cer- 
tain foreign  powers,  as  well  as  passengers  and  merchandise,  be- 
tween the  port  of  San  Francisco  and  the  ports  of  Sydney  in 
New  South  Wales,  of  Auckland  in  New  Zealand,  and  Honolulu 
in  the  Hawaiian  Islands;  that  he  signed  shipping  articles  bind- 
ing himself  to  go  as  one  of  the  crew  on  a  voyage  from  San 
Francisco  to  Sydney  and  back,  and  went  on  board  of  the  yes- 
sel  in  pursuance  of  the  contract;  that  the  vessel  departed  from 
this  port  on  the  8th  of  May  last,  arrived  at  Sydney  on  the  4th  of 
June,  left  Sydney  on  the  13th  of  July,  and  arrived  at  San  Fran- 
cisco on  the  eighth  of  this  month,  having  touched  at  the  ports  of 
Auckland  in  New  Zealand,  and  Honolulu  in  the  Hawaiian*  Is- 
lands, the  petitioner  being  all  the  time  on  board  in  his  capacity 
as  cabin  waiter  under  his  contract. 
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The  question  presented  is  whether  the  petitioner  is  within  the 
class  of  laborers  whose  landing  in  the  T7nite4  States  is  prohibited 
by  the  Act  of  Congress.  The  ninety  days  after  its  passage  ex- 
pired on  the  4th  of  August.  The  captain  of  the  yessel  is  desirous 
of  obeying  the  law,  and  is  not  actuated  by  any  personal  feeling 
in  restraining  the  petitiooer.  He  is  also  under  this  embarrass- 
ment: he  is  bound  by  his  contract  to  return  the  petitioner  to 
the  port  of  shipment,  and  this  implies  that  he  shall  land  him. 
The  detention,  if  unlawful,  renders  him  liable  to  both  civil  and 
criminal  prosecution.  He  therefore  asks  the  direction  of  the 
Court  as  to  his  duty;  and,  with  the  consent  of  his  counsel,  the 
District  Attorney  has  been  heard  in  support  of  his  action. 

We  do  not,  however,  find  auy  difficulty  in  arriving  at  the 
meaning  of  the  Act.  Its  provisions  are  plain.  The  master  of 
a  vessel  is  prohibited  from  bringing  within  the  United  States, 
and  landinjpf  or  permitting  to  be  landed,  any  Chinese  laborer 
from  any  fireign  port  or  place;  and  that  means,  from  bringing 
any  Chinese  laborer  embarking  at  a  foreign  port  or  place.  The 
prohibition  does  not  apply  to  the  bringing  of  a  laborer  already 
on  board  of  the  vessel  when  it  touches  at  a  foreign  port. 
When  we  speak  of  merchandise  as  brought  from  a  foreign  port, 
the  port  of  shipment  is  always  understood,  and  not  auy  inter- 
medmte  port  at  which  the  vessel  bringing  the  goods  may  have 
stopped.  This  is  the  common  understanding  of  the  terms  by 
merchants,  and  is  the  interpretation  given  to  them  by  the  Courts. 
They  must  be  held  to  have  the  same  meaning  when  used  vrith 
reference  to  the  importation  of  persons  from  a  foreign  port,  as 
when  used  vrith  reference  to  the  importation  of  goods.  The 
eighth  section  of  the  Act  confirms  this  view,  i£«  it  needed  any 
confirmation;  that  requires  the  master  of  the  vessel  to  deliver  a 
list  of  Chinese  passengers  "  taken  on  board  his  vessel  at  any 
foreign  port  or  place."  It  is  the  laborers  thus  taken  on  board 
that  the  master  is  prohibited  from  bringing  into  the  United 
States. 

Any  other  construction  would  conopel  a  master  of  an  American 
vessel,  leaving  a  port  of  the  United  States  with  a  Chinese  seaman 
or  waiter,  to  send  him  adrift  at  a  foreign  port, '  at  which  the 
vessel  might  touch,  and  prohibit  the  master  from  bringing  him 
back  in  accordance  with  the  bond  which  he  is  required  by  ex- 
isting law  to  execute.     (B.  S.  Sec.  4576.) 

The  object  of  the  Act  of  Congress  was  to  prevent  the  further 
immigration  of  Chinese  laborers  to  the  United  States,  not  to  ex- 
pel those  already  here.  It  even  provides  for  the  return  of  such 
laborers  leaving  for  a  temporary  period,  upon  their  obtaining 
certificates  of  identification.  It  was  deemed  vnse  policy  to  pre- 
vent the  coming  among  us  of  a  class  of  persons,  who,  by  their 
dissimilarity  of  manners,  habits,  religion,  and  physical  charac- 
teristics, cannot  assimilate  with  our  people,  but  must  forever 
remain  a  distinct  race,  creating  by  their  presence  enmities  and 
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oonflicis,  disturbing  to  the  peace  and  injurious  to  the  interests 
of  the  country.  But  it  was  not  thought  uiat  the  few  thousanda 
now  here,  scattered,  as  they  must  soon  be,  throughout  all  the 
States,  would  sensibly  disturb  our  peace  or  affect  our  civilizatioiL. 

And  in  this  connection  it  should  not  be  overlooked  that  the 
petitioner,  whilst  on  board  the  steamship  as  one  of  its  crew, 
was  within  the  jurisdiction  of  the  United  States,  at  all  times 
under  their  protection,  and  amenable  to  their  laws.  An 
American  vessel  is  deemed  to  be  a  part  of  the  territory  of  the 
State  within  which  its  home  port  is  situated,  and  as  such  a 
part  of  the  territory  of  the  United  States.  The  rights  of  its  crew 
are  measured  by  the  laws  of  its  State  or  Nation,  and  their  con- 
tracts are  enforced  by  its  tribunals.  (Orapo  vs.  Kelly,  16  Wall. 
610).  A  foreign  jurisdiction  even  for  offenses  committed  by  her 
crew  on  board  of  her  in  a  foreign  port,  except  where  the  offense 
is  against  the  law  of  nations,  does  not  attech  luxless  the  acts 
affect  the  peace  of  the  port,  or  persons  disconnected  &om  the 
vessel.  (Opinions  of  Attorney-Generals,  Vol.  VEQ,  73.)  It 
would  be,  therefore,  a  singular  circumstance  in  the  legislation 
of  the  country,  if  the  Act  of  Congress  had  been  so  framed  that 
a  subject  of  China,  by  his  temporary  employment  on  an  American 
vessel  saiUng  from  an  American  port,  was  deprived  of  the  right 
of  residence,  acquired  under  the  treaty  with  his  country.  Only 
the  clearest  language  would  justify  such  a  conclusion.  Nothing 
in  the  Act  requires  it.  Whenever  the  United  States  intend  to 
eject  any  person  from  their  jurisdiction,  they  will  undoubtedly 
express  their  purpose  in  plain  terms. 

The  Distrct  Attorney  urges  against  the  construction  we  give, 
that  it  will  ope»the  door  to  evasions  of  the  law,  contending  that 
it  will  be  impossible  to  prevent  Chinese  in  a  foreign  port  from 
taking  the  place  of  those  shipped  here,  unless  certificates  of 
identification,  mentioned  in  uie  Act,  be  exacted  from  them. 
The  answer  to  this  position  is,  that  for  importing  other  laborers 
by  such  evasions,  equally  as  for  importing  prohibited  laborers 
without  any  attempt  to  substitute  them  for  others,  the  law  has 
provided  a  penalty;  and  it  would  be  impossible  for  the  master 
violating  the  law  to  escape  detection  and  punishment.  Independ- 
ently of  this  consideration,  the  law  touching  the  shipment  of 
crews,  requires  that  a  list  of  the  men  shall  be  furnished  to  the 
Collector  by  the  master  of  every  vessel,  which  shall  contain  sub- 
stantially the  same  particulars  of  description  of  every  one, 
which  the  Act  of  Congress  exacts  in  the  certificate  of  identifica- 
tion of  the  Chinese  laborer,  who  may  wish  to  return  to  the 
country. 

But  if  the  Act  of  Congress  were  defective,  as  we  do  not  think 
it  is,  in  providing  the  necessary  means  of  identifying  Chinese 
laborers  shipping  as  seamen,  the  defect  would  not  change  the 
plain  meaning  of  the  sections  cited. 

We  are  of  opinion  that  the  petitioner  is  not  within  the  prohi- 
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bttion  of  the  Act  of  Congress,  and  that  his  restraint  by  the  cap- 
tain of  the  steamship  is  nnlawful.     He  must  therefore  be  duh 
ehai^ed. 
(Mered  accordingly.  Field,  Circuit  Justice. 

SawteBj  Circuit  Judge. 
Philip  TearCy  District  Attorney. 

McAllister  d  Bergin,  for  petitioner. 

Milton  Androe,  for  captain. 


[revised  and  official  opinion.] 

THE  CASE 

OF 

THE  CHINESE  LABORERS  ON  SHIPBOARD. 


Iv  THE  Matteb  of  AH  TUfi  Aim  Thistexn  Othebs  of  the  Cbkw 
OF  THE  Steamship  City  of  Stdney  on  Habeas  Cobpus. 

1.  The  prohibition  upon  the  master  of  a  yessel  contained  in  the  Act  of  Congraw* 

resferaining  the  immigration  of  Chinese  laborers,  to  bring  within  the  X^ited 
States  from  a  foreign  port  or  place  any  Chinese  laborer,  was  intended  to  pre- 
vent the  importation  of  sach  taborers  from  the  foreign  port  or  place — ^laborers 
who  there  embark  on  ithe  vessel — ^and  does  not  apply  to  the  brin^g  of  a 
Chinese  laborer  already  on  board  of  the  vessel  touching  at  the  foreign  port. 
The  decision  in  the  case  of  Ah  Sing,  the  Chinese  cabin  waiter,  on  this  point 
affirmed. 

2.  A  Chinese  laborer  who  has  acquired  the  right  of  residence  in  the  United  States 

under  the  treaty  with  his  country,  does  not  lose  such  right  b]r  shipping  on 
board  of  an  American  vessel,  in  an  American  port,  as  one  of  its  crew  (or  a 
voyage  to  a  foreign  port  and  back,  and  making  such  voyage  under  his  ship* 
ping  articleB,  though  he  may^  land  at  different  times  at  such  foreign  port  by 
permission  of  the  captain,  his  connection  with  the  vessel  as  part  of  tne  crew 
not  being  severed. 

S.  The  status  of  the  laborer,  or  his  relation  to  the  vessel  as  one  of  its  crew,  is  not 
changed  by  the  fact  that  he  is  permitted  by  the  captain  to  land  for  a  tempo- 
rary period.  He  is  bound  by  his  contract  of  shipment  to  return  with  the 
vessel,  and  the  captain  is  bound  to  bring  him  back.  To  force  him  ashore  or 
to  abuidom  him  tnere  vb  a  criminal  offense,  punishable  by  fine  and  imprison 
ment. 

4.  All  laws  should  be  so  construed,  if  possible,  as  to  avoidTan  unjust  or  an  absurd 
consequence.    Illustrations  given. 

The  petitionerB  are  part  of  the  crew  of  the  American  steamship 
City  of  Sydney.  Their  case  is  substantially  like  that  of  Ah  Sing, 
the  Chinese  cabin  waiter  of  the  same  vessel,  recently  before  us 
on  habeas  corpus.  It  differs  in  only  one  particular.  Like  him, 
they  are  Chinese,  and  like  him  they  shipped  on  board  of  the 
steamship  on  the  5th  of  May  last,  signing  at  the  time  articles 
Innding  themselves  to  go  as  part  of  its  crew  on  a  voyage  from 
San  Fnuicisoo  to  Sydbaey  and  back.     One   of  the  petitioners 
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$exyed  on  board  as  a  scullion,  the  others  as  waiters  or  pantry- 
men. The  vessel  departed  from  this  port  on  the  8ih  of  May, 
arrived  at  Sydney  on  the  4th  of  June,  left  Sydney  on  the  14tih 
of  July,  and  arrived  here  on  the  8th  instant,  having  touched 
at  the  ports  of  Auckland  in  New  Zealand,  and  Honolulu  in 
the  Hawaiian  Islands.  At  Sydney  the  petitioners  on  several 
occasions,  by  the  written  permission  of  the  captain,  went  on 
shore  and  remained  a  few  hour§,  without,  however,  severing 
or  intending  to  sever  their  connection  with  the  vessel  as  part 
of  its  crew.  This  fact  is  the  only  one  distinguishing  this  case 
from  that  of  Ah  Sing.  We  there  held  that  the  prohibition 
upon  the  master  of  a  vessel,  contained  in  the  Act  of  Congress, 
to  bring  within  the  United  States  from  a  foreign  port  or  place 
any  Chinese  laborer,  was  intended  to  prevent  the  importa- 
tion of  such  laborers  from  the  foreign  port  or  place — ^bborera 
who  there  embarked  on  the  vessel — and  did  not  apply  to  his 
bringing  a  Chinese  laborer  already  on  board  of  his  vessel 
touching  at  the  foreign  port  or  place.  We  also  held  that  whilst 
on  board  the  American  vessel,  me  laborer  was  within  the  juris- 
diction of  the  United  States,  and  did  not  lose,  by  his  employ- 
ment, the  right  of  residence  here  previously  acquired  under  the 
treaty  with  his  country. 

The  stafcus  of  the  petitioners,  and  their  relation  to  the  vessel, 
were  not  changed  in  any  respect  by  the  fact  that  they  were  per- 
mitted by  the  captain  to  land  for  a  few  hours  at  the  poxt  of 
Sydney.  They  were  bound,  bv  their  contract  of  shipment,  to 
return  with  the  vessel;  and  the  captain  was  bound  to  bring 
them  back.  He  could  not  have  forced  them  ashore  in  a  foreign 
port;  nor  could  he  have  abandoned  them  there.  Had  he  done 
either  of  these  things,  he  would  have  rendered  himself  liable  to 
criminal  prosecution.  An  Act  of  Confess,  passed  more  than 
half  a  century  ago,  and  re-enacted  in  the  revised  statutes, 
declares  that,  "  every  master  or  commander  of  any  vessel  belong- 
ing in  whole  or  in  part  to  any  citizen  of  the  United  States,  who, 
during  his  being  abroad  maliciously  and  without  justifiable 
cause  forces  any  officer  or  mariner  of  such  vessel,  on  shore  in 
order  to  leave  him  behind  in  any  foreign  port  or  place,  or  re- 
fuses to  bring  home  again  all  such  officers  and  mariners  of  such 
vessel  whom  he  carried  out  with  him,  as  are  in  a  condition  to 
return  and  willing  to  return,  when  he  is  ready  to  proceed  on  his 
homeward  voyage,  shall  be  punished"  by  nne  and  imprison- 
ment. The  fine  may  extend  to  five  hundred  dollars,  and  the 
imprisonment  to  six  months.  (K.  S.,  Sec.  5363.)  The  terms 
"  officers  and  mariners  "  here  used  apply  to  all  persons,  other 
than  the  captain,  employed  under  shipping  aiticles  on  the 
vessel  in  any  capacity.  In  U.  S.  vs.  Coffin,  (1  Sumner,  394), 
Judge  Story  was  called  upon  to  construe  this  Act,  and  he  held 
that  the  **  home  "  referred  to  was  not  the  home  of  any  seaman, 
native  or  foreign,  but  the  home  port  of  the  ship  for  the  voyage. 
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In  another  case,  (MaUhewH  ys.  Offley,  3  Sumner,  125),  the  same 
distingaished  Judge  had  occasion  to  consider  the  circumstances 
under  which  a  foreign  seaman,  who  had  acquired  a  residence  in 
the  United  States,  and  had  been  engaged  in  the  merchant  service, 
could  be  deemed  to  have  abandoned  that  service  so  as  to  justify 
the  captain  of  another  vessel  in  refusing  to  bring  him  home  from 
a  foreign  port  as  a  destitute  seaman  by  direction  of  the  Consul; 
and  the  Judge  said,  that  some  overt  act  on  the  seaman's  part, 
such  as  engaging  in  a  foreign  service,  or  resuming  his  original 
native  character,  or  disowning  his  American  character  and  domi- 
cile, seemed  indispensable  to  rebut  the  presumption  that  he  still 
attached  himself  to  the  American  service.  Something  equally 
indicative  of  an  intention  on  the  part  of  a  Chinese  laborer,  who 
had  shipped  on  an  American  vessel  as  one  of  its  crew  in  an 
American  port,  to  abandon  the  service  of  the  ship  and  his  resi- 
dence in  the  United  States,  would  seem  to  be  necessary  to  Jus- 
tify the  master  in  refusing  to  bring  him  back  The  law  of  Cfon- 
gress  as  to  the  duty  of  the  master  in  this  particular,  has  not 
been,  in  terms,  repealed  by  the  Act  restraining  the  immigration 
of  Chinese  laborers,  and  the  purpose  of  the  latter  Act  does  not 
require  us  to  hold  that  the  former  is  repealed  by  implication. 
A  Chinese  laborer  on  an  American  vessel  can  not  be  held  to  lose 
his  residence  here,  so  as  to  come  within  the  purview  of  the  Act, 
by  such  temporary  entry  upon  a  foreign  country  as  may  be  caused 
by  the  arrival  of  the  vessel  on  her  outward  voyage  at  her  port  of 
destination,  or  her  touching  at  any  intermediate  port  in  going  or 
returning,  or  her  putting  into  a  foreign  port  in  stress  of  weai£er. 
And  we  should  hesitate,  to  say  that  it  would  be  lost  by  the  laborer 
passing  through  a  foreign  country  in  going  to  different  parts  of 
the  United  States  bv  any  of  the  direct  routes,  though  we  are  told 
by  the  counsel  of  the  respondent,  that  a  Chinese  laborer  having 
taken  a  ticket  by  the  overland  railroad  from  this  place  to  New 
York,  by  the  Central  Michican  route,  which  passes  from  Detroit 
to  Niagara  Falls  through  Canada,  was  stopped  at  Niagara  and 
sent  back,  as  within  the  prohibition  of  the  Act  of  Congress,  and 
on  attempting  to  retrace  his  steps  was  again  stopped  at  Detroit. 
A  construction  which  would  justify  such  a  proceeding  cannot  fail 
to  bring  odium  upon  the  Act,  and  invite  efforts  for  its  repeal. 
The  vrisdom  of  its  enactment  will  be  better  vindicated  by  a  con- 
srtruction  less  repellent  to  our  sense  of  justice  and  right. 

All  laws  should  be  so  construed,  if  possible,  as  to  avoid  an 
unjust  or  an  absurd  conclusion.  "  General  terms,"  said  the 
Supreme  Court,  in  a  case  before  it,  ''should  be  so  limited  in 
their  application  as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always,  therefore,  be  presumed 
that  the  Legislature  intended  exceptions  to  its  language  which 
would  avoid  results  of  this  character.  The  reason  of  the  law  in 
such  cases  should  prevail  over  its  letter!"  (U.  S.  vs.  Kirby,  7 
Wall,  482.)    So  the  Judges  of  England  construed  the  law  which 
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enacted  that  a  prisoner  breaking  prison  should  be  deemed  guilty 
of  felony,  holding  that  it  did  not  apply  to  one  breaking  out 
when  the  prison  was  on  fire,  obsening  that  the  prisoner  was 
'^  not  to  be  hanged  because  he  would  not  stay  to  be  burnt." 
And  in  illustration  of  this  doctrine  the  construction  given  to  the 
Bolognian  law  against  drawing  blood  in  the  street,  is  often  cited. 
That  law  enacted  that  whoever  thus  drew  blood  should  be  pun- 
ished with  the  utmost  severity,  but  the  Courts  held  that  it  did 
not  extend  to  the  surgeon  who  opened  the  vein  of  a  person  fall- 
ing down  in  the  street  in  a  fit.  The  application  sought  to  be 
made  of  that  law  to  the  surgeon  was  hardly  less  absurd  than 
some  of  the  applications,  which,  without  much  reflection,  are 
sought  to  be  made  of  the  Act  of  Congress. 

l^e  petitioners  must  be  discharged. 

Ordered  accordingly. 

Field,  Circuit  Justice. 

Sawter,  Circuit  Judge. 

McAllister  A  Bergin^  for  the  petitioners. 
MiMon  AndroSj  for  the  captain. 


Abstracts  of  Recent  Decisions. 


Federal  Courts — ^Enforgino  State  Law — Will  Follow  State  . 
Pbbcedents.  It  is  the  duty  of  the  Federal  Coiui»  in  all  cases 
within  their  jurisdiction  depending  on  local  law  to  administer 
that  law,  so  far  as  it  affects  contract  obligations  and  rights,  as  it 
was  judicially  expounded  at  the  time  such  obligations  were 
incurred  or  such  rights  accrued;  and  they  do  not  feel  bound  to 
follow  later  decisions  of  the  State  Courts  modifying  the  rule 
previously  expounded  by  them,  in  respect  to  contracts  made  on 
the  faith  of  the  law  as  first  expounded.  Taylor  vs.  YpsUanti, 
U.  S.  S.  C,  March  20,  1882,  4  Morr.  Trans.  336. 

MuinciPAL  Bonds — Donation  to  Public  Improvements — ^Innocent 
Purchaser.  1.  A  purchaser  from  a  5ona./^  holder  of  negotiable 
paper  succeeds  to  his  rights.  2.  There  is  no  substantial  dis- 
tinction between  a  donation  by  a  municipal  corporation  to  a 
public  improTcment  to  aid  its  construction  and  a  subscription  to 
its  stock  for  the  same  purpose.  3.  Bonds  voted  to  one  company 
are  not  invalidated  by  being  delivered  to  a  consolidated  company 
into  which  the  first  company  had  been  merged,  and  which  under 
a  State  statute  succeeded  to  all  the  rights  and  privileges  of  the 
first  company.  Ibumship  of  New  Buffalo  vs.  Cambria  Iron  Co., 
U.  S.  S.  U.,  March  20, 1882,  4  Morr.  Trans.  353. 
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Current  Topics. 


IS  THE  HEIR  A  NECESSARY  PARTY  TO  ACTIONS  BY 
OR  AGAINST  AN  EXECUTOR  OR  ADMINISTRATOR, 
WHERE  THE  TITLE  TO  REALTY  IS  INYOLVED? 

Section  869  of  the  Code  of  Civil  Procedure  provides  that  an 
executor  or  administrator  may  sue  without  joining  with  him  the 
heir. 

Section  1582  provides  that  actions  for  the  recovery  of  pos- 
session of  real  property  may  be  maintained  by  or  against  an 
executor  or  administrator  in  all  cases  in  which  the  same  mi^ht 
have  been  maintained  by  or  against  the  decedent.  This  section 
leaves  the  question  of  joinder  of  parties  in  doubt. 

Section  1597  provides  that  the  executor  or  administrator  may 
be  compelled,  ihrough  a  petition  filed  in  the  matter  of  the 
estate  and  on  publication  of  notice,  to  convey  real  property, 
,  when  the  decedent  had  contracted  in  writing  to  convey  it. 

Section  1539  provides  for  the  appearance  of  the  heirs  when 
the  executor  or  administrator  applies  for  an  order  to  sell  real 
property. 

While  Section  369  provides  only  for  actions  by  the  adminis- 
trator alone,  yet  the  efi^ct  of  such  an  action  may  be  the  same  as 
if  the  administrator  had  been  defendant.  An  administrator, 
suing  under  Section  369,  and  not  making  the  heirs  either  parties 
plaintiff  or  defendanti  may  be  unsuccessful.  Bice  vs.  Cunningham^ 
29  Cal.  492,  is  a  case  in  point.  This  was  an  action  of  ejectment 
brought  by  an  administrator,  and  decided  against  him. 

Are  these  two  sections  (369  and  1697,  C.  C.  Pr.)  law? 

In  a  recent  decision  (Estate  of  Corwin,  10  Pac.  C.  L.  J.  15) 
the  Supreme  Court  has  virtually  held  Section  1597  as  imprac- 
tical and  unconstitutional.  A  petition  had  been  filed  against 
the  administrator  to  compel  a  conveyance  under  this  section » 
and  Baldwin  (who  was  interested  in  the  property  for  which  a 
conveyance  was  sought)  was  not  made  a  party.  The  Court  said: 
**  Under  such  circumstances  a  Court  of  equity  would  not  decree 
a  specific  performance.  *  *  *  It  was  not  the  intention  of 
the  statute  to  vest  in  the  Probate  Court  more  extensive  power 
than  was  administered  by  a  Court  of  equity." 
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There  is  no  provision  for  making  any  one  but  the  adminis* 
trator  a  party  to  a  proceeding  under  this  section.  If  the  heirs 
are  interested  in  the  property  for  which  a  conTeyance  is  sought, 
tiiey  cannot  be  made  parties.  In  order  to  maJke  them  parties, 
an  action  must  be  instituted  against  the  administrator  (Section 
1602).  But  why  go  to  the  trouble  of  instituting  a  separate 
action,  if  they  are  not  necessary  parties?  A  petition  under 
Section  1597  would  do  as  well  as  a  complaint  and  summons 
against  the  administrator  alone. 

At  common  law  the  real  estate  vested  in  the  heir,  and  the 
persoxial  estate  vested  in  the  administrator.  Under  our  system 
the  administrator  takes  possession  of  both  the  realty  and  per- 
sonalty. In  Beckett  vs.  Selover,  7  Gal.  230,  the  Court  thus  ex- 
plained the  two  systems:  "  At  common  law  the  real  estate  of 
the  intestate  vested  in  the  heir,  and  the  personal  estate  in  the 
administrator;  but  under  our  system  the  true  theory  would  seem 
to  be  that  both  the  real  and  personal  estate  of  the  intestate  vest 
in  the  heir,  subject  to  the  lien  of  the  administrator  for  the  pay- 
ment of  debts  and  the  expenses  of  administration,  and  with  the 
right  in  the  administrator  of  present  possession."  In  this  case 
the  Court  held  that  an  heir  could  contest  the  validity  of  a  claim, 
on  the  hearing  of  a  petition  for  leave  to  sell  the  realty  belonging 
to  the  estate,  and  stated  that  the  petition  to  sell  the  real  estate 
of  an  intestate,  with  its  requirements  as  to  personal  service 
upon  the  heirs,  ,was  a  substitute,  under  our  system,  for  the 
action  against  the  heir. 

The  theory  of  this  decision  and  the  law  as  laid  down  in 
Section  1539,  is  that  the  heir  is  a  necessary  party  to  all  actions 
concerning  the  realty  of  his  intestate,  the  title  to  the  property 
descending  to  him  from  the  ancestor  and  not  from  the  adminis- 
trator. 

If  this  theory  be  correct,  in  actions  brought  under  Sections 
869  and  1597,  the  heirs  should  be  made  parties,  or  they  should 
be  personally  cited  to  appear  at  the  hearing  or  tiial. 

In  Ashley  vs.  Cunningham,  46  Cal.  485,  some  doubt  is  thrown 
upon  the  correctness  of  this  theory.  The  doctrine  of  Ashley  vs. 
Cunningham  is  that  the  administrator  appearing  in  an  action 
involving  the  interests  of  the  estate,  represents  as  well  the  heirs 
as  the  creditors  of  the  deceased,  and  not  only  the  interests  of 
the  heirs  and  creditors,  but  also  the  title  which  the  deceased  had  ai 
the  Hm£  of  his  death.  It  was  therefore  held  that  the  heirs  were 
estopped  by  a  judgment  in  ejectment  rendered  against  the 
administrator  (in  an  action  instituted  under  Sections  369  and 
1582),  though  not  made  parties,  because  the  tide  and  seiein  of 
(he  intestate  had  been  put  in  issue  by  the  person  who  repre- 
sented that  title.  In  Beckett  vs.  Selover  the  Court  said  that  the 
administrator  was  more  the  representative  of  the  creditors  than 
of  the  heirs  (7  Cal.  230). 

We  submit  that  the  two  cases  differ  most  widely.    Under  the 
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doctrine  of  the  earlier  case,  the  heirs  are  necessary  parties  to  all 
actions  involving  title  to  the  realty  of  the  intestate.  Under  the 
doctrine  of  the  later  case,  they  are  necessary  only  in  applica^ 
tions  by  the  administrator  for  the  sale  of  real  property,  and 
then  only  because  of  a  statutory  requirement. 


Supreme  Court  of  California. 


In  Bank. 


[Filed  August  26,  1882.] 
No.  7033, 

SACRAMENTO  VALLEY  RECLAMATION  COMPANY, 

Respondent. 

vs. 
COOK,  Appellant. 

SWIMP    AKD    OyEBYLOWSD    LaNDS — AciB    OV    GoNOBliB    OP    SlPTBHBKB    28, 

1850,  AND  OP  July  23,  1866  -  Patbkt — Skobstabt  op  the  Intkbiob* 
The  donation  of  swamp  and  OYexflowed  lands  by  the  United  States  to 
the  States  in  w)iich  such  lands  were  sitnated  at  the  date  of  the  passage 
of  the  Aot  of  September  28,  1850,  was  a  grant  in  presently  by  which 
the  title  to  those  lands  passed  at  onoe  to  ijke  States  in  which  they  lay, 
except  as  ^  States  admitted  to  the  Union  after  its  passage. 

In. — lo.  The  second  section  of  the  Swamp  Land  Act  of  September  28, 1850, 
devolved  npon  the  Secretary  of  the  Interior  the  duty,  and  conferred 
on  him  the  power  of  determining  what  lands  were  of  the  description 
granted  by  that  Aot,  and  made  his  office  the  tribanal  whose  decision 
on  that  subject  was  to  be  controlling. 

Id.— Act  to  Quibt  Land  Titlbs  in  Gaupobnia.  The  last  danse  of  Section 
4  of  the  Act  of  Congress  of  July  23.  1866,  *'To  quiet  land  titles  in 
California,"  seems  to  have  been  inserted  with  special  reference  to 
cases  in  which  the  State,  prior  to  the  passage  of  said  Act,  had  selected  f 
and  segregated  lands  as  .swamp  and  overflowed,  which  had  not  at  the 
date  of  said  Act  been  listed  to  said  State. 

In. — In.  The  State  having  selected  and  segregated  the  lands  in  oontroven^ 
as  swamp  and  overflowed,  was  in  a  position  to  have  the  character  of 
said  lands  and  the  right  of  the  State  thereto  determined  in  the  mode 
prescribed  in  the  fourth  section  of  that  Act,  which,  in  this  case,  was 
done  by  the  proper  officers  of  the  United  States  Land  Department. 

In. — ^Id. — ^Pubghaseb  Pbndimo  Pbocbbdimos.  The  State,  by  the  selection 
and  segregation  of  said  lands  as  swamp  and  overflowed  prior  to  July 
23,  1866,  had  acquired  the  right  under  the  Act  of  that  date  to  have 
the  character  of  said  lands  determined  in  the  mode  prescribed  by  that 
Act;  and  anyone  who  purchased  said  lands  from  Uie  United  States, 
pending  the  proceedings  for  the  determination  of  -the  question  of 
the  right  of  the  State  to  said  lands,  took  subject  to  that  determination 
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which,  if  in  favor  of  the  State,  entitled  it  to  a  patent  which  would 
relate  back  to  the  28ih  of  September,  1850 — the  date  of  the  paasage 
of  the  Act  granting  swamp  and  overflowed  lands  to  the  State. 

Id. — Id. — Patent— Belation — (isANT.  The  grant  made  by  the  Act  of 
September  2^,  1850,  being  a  grant  in  presenii  the  patent  issued  to  the 
•  State  related  back  and  gave  certainty  to  the  title  as  of  the  date  of  the 
grant. 

Id. — Id. — Land  Depabtmekt  or  the  United  States.  The  fsct  that  the 
Land  Department  of  the  United  States  after  the  passage  of  the  Act  of 
July  23,  1866,  and  before  listing  said  lands  to  the  State,  sold  and 
patented  the  same  to  defendant's  grantor,  cannot  be  held  to  be  a 
determination  by  said  department  tiiat  said  lands  were  not  swamp 
and  overflowed. 

Id.— Id.— AoT  ov  July  23.  1866.  The  object  of  the  Act  of  Jnly  23,  1866, 
to  enable  the  State  to  establish  its  claim  to  lands  as  swamp  and  over- 
flowed, could  not  be  defeated  by  the  issuance  of  a  patent  of  said  lands 
to  some  outside  party,  pending  the  proceedings  provided  for  in  said 
Act. 

Id. — Secbbtabt  of  Intebiob — Evidence.  The  Secretary  of  the  Interior 
having  determined  the  character  of. said  lands,  evidence  tending  to 
impeach  that  determination  was  inadmissible  in  this  action — and 
properly  ruled  out  by  the  Court. 

Appeal  from  Sixth  District  Court,  Yolo  County. 

Bdcher  &  Belcher,  for  appellant. 
Adams  &  TreadweU,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  respondent  claims  that  the  demanded  premises  were 
swamp  and  overflowed  lands;  and  that  as  such  they  were 

-anted  to  the  State  by  the  Act  of  Congress  of  the  2oth  of 
September,  1850.  That  said  lands  were  selected  and  segre- 
gated by  the  State  prior  to  the  passage  of  said  last  mentioned 
Act  of  July  23, 1866,  and  that  after  the  passage  of  said  last 
mentioned  Act  the  character  of  said  lands  was  determined  by 
testimony  taken  by  the  United  States  Surveyor-General,  who 
decided  that  said  lands  were  swamp  and  overflowed  lands;  and 
that  that  decision  was  approved  by  the  Commissioner  of  the 
General  Land  Office  of  the  United  States,  and  that  in  accord- 
ance with  said  determination  and  decision  said  lands  were, 
on  the  12th  of  December,  1873,  listed  to  the  State.  On 
June  3,  1874,  a  patent  of  said  lands  was  issued  by  the 
United  States  to  the  State,  which,  on  the  18th  of  August, 
1874,  issued  a  patent  of  the  same  lands  to  the  respondent. 

The  appellant  claims  title  to  the  same  lanos  under  a 
patent  of  the  United  States  issued  to  William  C.  Belcher  on 
the  5th  of  August,  1869,  whose  title,  through  mesne  convey- 
ance, vested  in  appellant  on  the  14th  of  December,  1870. 

It  is  sufficiently  obvious  that  unless  the  title  to  said  lands 
had  passed  out  of  the  United  States  prior  to  the  issuance  of 
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said  patent  to  Belcher  the  judgment  in  this  action  was 
eiToneoos;  so  that  the  only  question  which  we  now  have  to 
consider  is  whether  the  title  to  said  lands  had  vested  in  the 
State  prior  to  the  date  of  the  patent  to  Belcher. 

It  is  as  well  settled  as  anjthinff  can  be  by  the  Courts  that 
the  donation  of  swamp  and  oyernowed  lands  by  the  United 
States  to  the  States  in  which  such  lands  were  situated  at  the 
date  of  the  passage  of  the  Act  of  September  28,  1850,  *'  was 
a  grant  in  preserUt,  by  which  the  title  to  those  lands  passed 
at  once  to  the  States  in  which  they  lay,  except  as  to  States 
admitted  to  the  Union  after  its  passage.*'  (Prench  vs.  Fyan^ 
93  U.  S.  169.) 

In  order,  however,  to  avoid  confusion  it  was  necessary  to 
provide  for  a  method  of  determining  what  lands  were 
''  swamp  and  overflowed  lands."  And  so  it  was  provided  in 
the  second  section  of  the  Swamp  Land  Act,  *' that  it  shall 
be  the  duty  of  the  Secretary  of  the  Interior,  as  ^on  as  prac- 
ticable after  the  passage  of  this  Act,  to  make  out  an  accurate 
list  and  plats  of  the  land  described  as  aforesaid,  and  transmit 
the  same  to  the  Governor  of  the  State,  and,  at  the  request  of 
the  Governor,  cause  a  patent  to  be  issued  to  the  State  therefor, 
and  on  that  patent  the  fee  simple  to  said  lands  shall  vest  in 
the  State,  subject  to  the  disposal  of  the  Legislature  thereof.'* 
And  in  French  vs.  Fyan^  supra,  the  Court  says:  *'  We  are  of 
the  opinion  that  this  section  devolved  upon  the  Secretary, 
as  the  head  of  the  department  which  administered  the  affairs 
of  the  public  lands,  the  duty,  and  conferred  on  him  the 
power,  of  determining  what  lands  were  of  the  description 

S ranted  by  that  Act,  and  made  his  office  the  tribunal  whose 
ecision  on  that  subject  was  to  be  controlling.** 
But  we  are  not  advised  that  the  appellant  disputes  the 
conclusiveness  of  the  determination  of  the  Secretary  of  the 
Interior  upon  the  question  whether  any  particular  Lmds  are 
swamp  and  overflowed  within  the  meaning  of  the  Swamp 
Land  Act.  On  the  other  hand  he  claims  that  the  depart- 
ment, of  which  the  Secretary  is  the  head,  did  necessarily 
determine  when  it  sold  the  lands  in  controversy  to  Belcher, 
that  such  lands  were  not  not  swamp  and  overflowed,  within 
the  meaning  of  said  Act.  How  this  might  be  in  the  absence 
of  any  such  provisions  of  law  as  those  contained  in  Section  4 
of  the  Act  of  Congress  of  July  23,  1866,  entitled  ''An  Act 
to  quiet  land  titles  in  California,**  it  may  not  be  necessary 
to  consider  in  this  case.  The  last  clause  of  that  section 
seems  to  have  been  inserted  with  special  reference  to  cases, 
in  which  the  State,  prior  to  the  passage  of  said  Act,  had 
selected  and   segregated  lands  as  swamp  and  overflowed, 
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which  had  not,  at  the  date  of  said  Act,  been  listed  to  said 
State.  The  clause  to  which  we  now  refer  reads  as  follows: 
''If  the  authorities  of  said  State  shall  claim  as  swamp  and 
overflowed  land  any  land  not  represented  as  such  upon  the 
map  or  in  the  returns  of  the  surveyors,  the  character  of  such 
land  at  the  date  of  the  grant,  September  twenty-eight, 
eighteen  hundred  and  fifty,  and  the  right  of  the  State  to  the 
same,  shall  be  determined  by  testimony  to  be  taken  before 
the  Surveyor-General,  who  shall  decide  the  same,  subject  to 
the  approval  of  the  Commissioner  of  the  General  Land 
Office.  *  The  State  having  selected  and  segregated,  prior  to 
the  passage  of  said  Act,  the  lands  in  controversy,  as  swamp 
and  overflowed,  was  in  a  [iosition  to  have  the  character  of 
said  lands  and  the  ri^ht  of  the  State  thereto  determined  in 
the  mode  prescribed  in  said  clause.  And  that  was  done,  as 
appears  by  a  certificate  of  the  proper  officers  of  the  United 
States  Land  department,  of  which  the  following  is  a  copy: 

General  Land  Office.  ) 

Swamp  Land  Division,  December  10,  1873. ) 

'*  This  certifies  that  the  foregoing  tracts  of  land  are  claimed 
by  the  State  of  California,  imder  the  fourth  section  of  the 
Act  of  Congress,  approved  July  23,  1866,  as  having  been 
segregated  by  said  State  as  swamp  hmds  prior  to  that  date, 
by  surveys  in  conformity  with  the  system  of  surveys  adopted 
by  the  United  States. 

'' Approved  amended  ma]^8,  showing  such  segregation,  have 
been  returned  by  the  United  States  Surveyor-General  for 
California,  and  are  now  oh  file  in  this  office ;  also,  that  said 
lands  have  been  inadvertently  patented  to  individuals  who 
did  not  acquire  any  right  thereto  by  virtue  of  any  claim  sub- 
sisting on  or  prior  to  tiie  date  of  said  Act  of  July  23,  1866; 
said  individuals  have  been  duly  notified  that  said  patents 
are  erroneous  and  illegal,  and  requested  to  surrender  the 
same,  with  a  relinguishment  of  the  apparent  title  acquired 
tiiereby,  but  they  have  refused  or  neglected  to  comply  with 
said  notice  and  request. 

''  Said  lists  have  been  compared  with  th^  tract  boote  and 
township  plats  of  this  office,  and  found  to  be  free  from  any 
valid,  legal  interference  by  sale  or  otherwise,  subsisting  on 
or  prior  to  the  date  of  said  Act  of  July  23,  1866. " 

The  grant  made  by  the  Act  of  September  28,  1860,  being 
a  grant  in  presenti,  the  patent  issued  to  the  State  related 
back  and  gave  certainty  to  the  title  as  of  the  date  of  the 

grant,     {trench  vs.  lyan^  supra.)    So  that  the  title  of  the 
tate  under  which  the  plaintiff  claims  is  the  elder  and  better 
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title,  unless  the  fact  that  the  Land  Department  of  the  United 
States  after  the  passage  of  the  Act  of  Jnly  23,  1866,  and 
before  listing  said  lands  to  the  State,  sold  and  patented  the 
same  to  Belcher,  can  be  held  to  be  a  determination  by  said 
department  that  said  lands  were  not  swamp  and  overflowed. 
We  do  not  think  that  the  sale  and  patent  to  Belcher  can  be 
so  construed.  The  State,  by  the  selection  and  segregation 
of  said  lands  as  swamp  and  overflowed  prior  to  July  23, 1866, 
had  acquired  the  right  under  the  Act  of  that  date  to  have 
the  character  of  said  lands  determined  in  the  mode  pre- 
scribed by  that  Act;  and  any  one  who  purchased  said  lands 
from  the  iJnited  States  pending  the  proceedings  for  the  de- 
termination of  the  question  of  the  right  of  the  State  to  said 
lands,  took  subject  to  that  determination,  which,  if  in  favor 
of  the  State,  entitled  it  to  a  patent,  which  would  relate  back 
to  the  28th  of  September,  1850  the  date  of  the  passage  of 
the  Act  granting  swamp  and  overflowed  lands  to  the  State. 

And  this  view  appears  to  us  to  receive  some  support  from 
what  the  Supreme  Court  of  the  United  States  said  in 
B.  B.  Co.  vs.  Smith,  9  Wallace,  95,  from  which  we  quote  the 
following:  ''  By  the  second  section  of  the  Act  of  1850  it  was 
made  the  dutjr  of  the  Secretary  of  the  Interior  to  ascertain 
this  fact  (what  lands  were  swamp  and  overflowed)  and 
furnish  the  State  with  evidence  of  it.  Must  the  State  lose 
the  land,  though  clearly  swamp  land,  because  that  officer 
has  n^lected  to  do  this  ?  The  right  of  the  States  did  not 
depend  on  his  action,  but  on  the  Act  of  Congress,  and 
though  the  States  might  be  embarrassed  in  the  assertion  of 
the  right  by  the  delay  or  failure  of  the  Secretary  to  ascertain 
and  make  out  lists  of  these  lands,  the  right  of  the  States  to 
them  could  not  be  defeated  by  that  delay.*' 

In  this  case  it  does  not  appear  that  the  Secretary  had 
prior  to  July  23,  1866,  determined  the  character  of  tne  de- 
manded premises,  although  the  State  had  prior  to  that  date 
selected  and  segregated  said  lands  as  swamp  and  overflowed; 
and  one  object  of  the  Act  of  July  23,  1866,  was  to  enable 
the  State  to  establish  its  claim  to  said  lands  as  swamp  and 
overflowed.  We  do  not  think  that  that  object  could  be  de- 
feated by  the  issuance  of  a  patent  of  said  lands  to  some  out- 
side party,  pending  the  proceedings  provided  for  in  said 
Act. 

The  Secretary  of  the  Interior  having  determined  the 
character  of  said  lands,  evidence  tending  to  impeach  that 
letermination  was  clearly  inadmissible  in  this  action,  and 
properly  ruled  out  by  the  Court. 
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Judgment  and  order  denying  a  motion  lor  a  new  trial 
affirmed. 

We  concur:  McEinstry,  J.,  Thornton^  J.,  Boss,  J.» 
MoEee,  J.,  Morrison,  C.  J.,  Myrioky  J. 


In  Bank. 

[Filed*  August  21, 1882.1 

No.  10,736. 

PEOPLE,  Respondent,  vs.  HABBIS,  Appellant. 

JuBY — Challbnob— BoBBBBY — Pbbyioub  GoNTicmoM — ^LiFB  Impbibonmbbt. 
A  charge  of  robbery  and  preyious  conviction  being  found  by  the  jury, 
defendant  must  be  imprisoned  for  life;  and  he  is,  therefore,  entitled 
to  twenty  peremptory  challenges. 

Appeal  from  Superior  Court,  San  Francisco^ 

Charles  H.  Wolff ^  for  appellant. 
Attorney-Oeneral  Hart,  tor  respondent. 

By  the  Court  : 

The  only  question  necessary  for  us  to  decide  in  this  case 
relates  to  the  number  of  peremptory  challenges  to  which  the 
defendant  was  entitled  in  the  Court  below. 

The  prosecution  was  for  robbery,  and  the  information 
charged  that  the  defendant  had  been  preyiously  convicted  of 
a  similar  crime,  as  weU  as  of  the  crimes  of  bnrelaiy  and 
petit  larceny.  On  the  trial  the  defendant  claimed  that  he 
was  entitled  under  the  Code  to  twenty  peremptory  challenges, 
but  the  Court  held  that  he  was  entitled  to  only  ten,  and 
limited  him  to  that  number.  In  this  ruling  we  think  there 
was  error. 

Section  667  of  the  Penal  Code  is  as  follows: 

''Every  person  who,  having  been  convicted  of  petit 
larceny,  or  an  attempt  to  commit  an  offense  which,  if  perpe- 
trated, would  be  punishable  by  imprisonment  in  the  State 
Prison,  commits  any  crime  after  such  conviction,  is  punish- 
able as  follows  : 

"  1.  If  the  subsequent  offense  is  such  that  upon  a  first 
conviction  the  offender  would  be  punishable  by  imprison- 
ment in  the  State  Prison  for  life,  at  the  discretion  of  the 
Court,  such  person  is  punishable  by  imprisonment  in  such 
prison  for  life." 

The  subsequent  offense,  robbery,  is  punishable  by  imprison- 
ment for  life  in  the  State  Prison,  at  the  discretion  of  the 
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Ck)iirt,  under  Seotion  213  of  the  Penal  Code,  and,  therefore, 
the  defendant  was  entitled  to  twenhr  peremptory  challenges, 
as  it  was  the  duty  of  the  Courts  under  Uie  statute,  on  a  con- 
viction in  this  case,  to  imprison  the  defendant  for  life  in  the 
State  Prison.     (Penal  Code,  Section  1070.) 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  tnal. 


Depabtment  No.  2. 


[Filed  August  28,  1882.1 

No.  8259. 

DRUKE  ET  AL.,  Appellants, 

vs. 
HEIEEN  ET  AL..  Bespondenti. 

Gift — Oausa  Mobtis — ^Note — Endobssmbnt.    A  promissory  note   payable 

to  order  and  not  endorsed,  is  the  subject  of  a  gift  causa  mortis. 
Id. — CiTiL  CoDB.    Seotion  3101,  Civil  Code,  has  not  changed  the  rule  in 

regard  to  the  transfer  of  negotiable  instraments  payable  to  order  by 

endorBcment. 
Id. — ^MoBTOAOc— AsszGNMJCBT — Debt.    The  assignment  of  a  note  oarries  the 

naortgage  executed  to  sec  are  it. 

Appeal  from  Superior  Court,  Sutter  County. 

Jbfflor  and  Freeman  dk  Bates^  for  appellants. 
Belcher  it  Barney,  for  respondents. 

By  the  Coubt: 

If  a  promissory  note  payable  to  order  and  not  endorsed, 
is  the  subject  of  a  gift  caum  mortis,  the  judgment  appealed 
from  must  be  affirmed,  for  there  is  uncontradicted  evidence 
that  such  a  note  was  given  by  the  decedent  as  a  donatio 
cavsa  mortis  to  Margaret  Heiken,  one  of  the  defendants  in 
this  action. 

The  authorities  cited  by  respondents'  counsel  are  some- 
what numerous,  and  all  support  their  contention  ''that  a 
promissory  note  payable  to  order  and  not  endorsed,  is  the 
subject  of  a  gift  cavsa  mortis.^' 

Section  3101  of  the  Civil  Code  has  not  changed  the  rule 
in  regard  to  the  transfer  of  negotiable  instruments  payable 
to  Older  bj  endorsement. 

The  assignment  of  the  note  carried  the  mortgage  with  it. 

Judgment  affirmed. 
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In  Bank. 


[Filed  August  21, 1882.1 
No-  7482. 

WHlrriEB  &  FULLEB,  Appellants, 

vs. 
BTEGE  &  STEGE,  Bespgmdents. 

Bank  —  Depabtmxnt  —  "EjEomsarr — Contract  to  Pctbchasn.  Opinioii  of 
Department  (8  Pac.  0.  L.  J.  690),  adopted  by  the  Goturt  in  bank. 
Further:  It  is  the  dnty  of  the  Ooort  below  to  first  dispose  of  the 
issues  azising  on  the  cross-complaint. 

Appeal  from  Superior  Court,  Alameda  County. 

Sharp  (t  Sharp,  for  appellants. 
layhr  &  Haight^  for  respondents. 

By  the  Court: 

This  case  was  before  Department  One  of  this  Court,  and 
its  opinion  was  filed  November  29,  1881,  reversing  the  ]U(^- 
ment  and  remanding  the  cause  for  a  new  trial.  (8  Pac.  C. 
L.  J.  690.) 

We  are  satisfied  with  the  views  expressed  by  the  Depart- 
ment. 

It  will  be  the  duty  of  the  Court  below  to  first  dispose  of 
the  issues  arising  on  the  cross-complaint. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

In  Bans. 


[Filed  August  22,  1882.] 

No.  8402. 

PEOPLE,  Appellant,  vs.  CHAPMAN,  Bbspondent. 

Statb  Psibon  Dibkotobs — Salabt  —  MiLSAOK  —  GoNBnTunoN.  Under 
Section  4,  Article  X  of  the  Gonstitution,  the  Legislature  has  no  power 
to  proyide  mileage  or  salary  for  the  State  Prison  Direcflbrs.  Accord^ 
ingly.  Section  17  of  the  Act  to  define,  regulate,  and  goyem  State 
Prisons  of  Galifomia  (Stats.  1880,  p.  70),  as  amended  in  1881  (Stats. 
1881.  p.  80),  is  unconstitutional. 

Id. — Id.  The  Gonstitution  did  not  direct  the  Legislature  to  *<  audit  and 
allow  "  the  expenses  of  the  directors;  it  restricted  legislative  power 
to  directing  how  and  before  what  tribunal  or  board  "audit  *'  should 
be  had. 
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MoNXT  Paid  Umbbb  Void  Act — Tbeasuxss — YoiiUNTABT  Patunt.  The 
aboYe  section  of  the  Act  being  void,  the  money  receiyed  and  appro- 
priated by  defendant  was  withdrawn  from  the  pnblio  treasury  without 
authority  of  law.  Where  money  has  been  drawn  from  the  treasury 
without  authority  of  law  it  is  reooyerable  back.  Money  thus  obtained 
does  not  become  the  property  of  the  receiver;  and  it  is  unconscientious 
for  him  to  retain  it.  At  all  eTents,  the  receipt  of  it  is  not  a  Yoluntai^ 
payment  which  precludes  the  people  of  the  State  from  recovering  it 

Appeal  from  Superior  Coort,  Sacramento  County. 

AUomey-Oeneral  Harty  for  appellant. 
Irvine  and  EdgertoUy  for  respondent. 

McRbe^  J.,  delivered  the  opinion  of  the  Court: 

Bj  Article  X  of  the  Constitution  of  1879,  there  was  created 
a  Board  of  State  Prison  Directors  to  consist  of  five  members, 
who  were  to  be  appointed  by  the  Governor  of  the  State,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  to  hold 
their  offices  for  a  term  fixed  by  the  Constitution.  To  this 
Board  the  charge  and  superintendence  of  the  State  Prison 
were  intrusted;  and,  in  addition,  the  Legislature  was  ex- 
pressly authorized  to  confer  upon  the  members  such  other 
powers  and  enjoin  upon  them  such  ofcher  duties  in  respect  to 
other  penal  and  reformatory  institutions  of  the  Stote  as 
might  oe  prescribed  by  law.  At  the  same  time  authority 
was  given  to  the  Legislature  to  pass  such  laws  as' it  might 
deem  necessary  to  further  define  and  regulate  the  powers 
and  duties  of  the  Board,  Wardens,  and  Clerks  of  the  State 
Prison,  and  to  carry  into  effect  the  provisions  of  the  Consti- 
tution. 

One  of  those  provisions  related  to  the  subject  of  compensa- 
tion to  the  directors.  By  Section  4  of  Article  X,  it  was  pro- 
vided that  '*  the  members  of  the  Board  shall  receive  no  com- 
pensation other  than  reasonable  traveling  and  other  expenses 
incurred  while  engaged  in  the  performance  of  official  duties, 
to  be  audited  as  the  Legislature  may  direct." 

In  1880,  the  Legislalnire,  by  an  Act  entitled  ''  An  Act  to 
define,  regulate,  and  govern  State  Prisons  of  California,'* 
aoproved  April  15,  1880,  enacted  as  follows:  ^'Section  17. 
13ie  directors  shall  receive  no  compensation  for  their  services, 
but  shall  be  paid  for  traveling  and  other  expenses,  while  en- 
gi^ed  in  the  discharge  of  their  duties,  twenty  cents  per 
mue  for  the  number  of  miles  actually  traveled;"  and  in 
March,  1881,  amended  the  section  so  as  to  read  as  follows: 
"Section  17.  The  durectors  shall  receive  no  compensation 
other  than  ten  cents  per  mile  for  traveling  expenses,  and  one 
hundred  dollars  per  month  for  other  expenses  incurred  while 
engaged  the  periormance  of  official  duties." 
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As  a  director  the  defendant  is  charged  to  have  received 
and  appropriated  for  the  years  1880  and  1881  the  snm  of 
more  than  three  thousand  seven  hundred  dollars,  when,  in 
fact,  all  his  expenses  incurred  in  the  performance  of  his 
official  duties  did  not  exceed  in  either  year  the  sum  of  two 
hundred  dollars:  and  the  action  in  hand  was  brought  to  re- 
cover back  the  money  which  he  has  unlawfully  received  and 
appropriated. 

Beception  and  appropriation  of  the  money  as  compensa- 
tion to  which  he  was  entitled  as  a  director,  under  the  statutes 
of  1880  and  1881,  are  admitted  by  the  defendant.  But  it  is 
contended  that  those  statutes  are  repugnant  to  the  provisions 
of  the  Constitution  upon  the  subject  of  compensation,  and 
were  wholly  ineffectual  to  legalize  the  abstraction  of  the 
money  from  the  public  treasury.  Whether  thej  are  consti- 
tutional or  not,  is,  therefore,  the  principal  question  to  be  de- 
cided. 

Unquestionably,  the  Constitution  regulated  the  compensa- 
tion to  which  the  directors  of  the  State  Prison  were  entitled. 
As  regulated,  they  were  to  receive  no  other  than  ''  reasonable 
traveling  and  other  expenses  *'  incurred  in  the  performance 
of  official  duties;  and  as  the  paramount  law  of  the  State  on 
the  subject,  that  regulation  was  binding  not  only  upon  the 
directors,  but  also  upon  the  Legislature.  Compensation 
being  fixed  by  the  uonstitution,  the  Legislature,  in  the 
exercise  of  its  law-making  functions,  was  without  power  to 
unfix  it,  or  to  modify  or  change  it.  It  had  no  sucn  power, 
unless  given  to  it  by  the  express  words  of  the  Constitution, 
or  by  necessary  implication.    But  neither  expressly  nor  im- 

{>liedly  has  such  power  been  conferred;  on  the  contrary,  the 
aw-making  function  of  the  Legislature  upon  the  subject  has 
been,  by  tne  express  words  of  the  Constitution,  restricted  to 
prescribing  the  mode  of  procedure  for  asceictaining  the 
amount  of  the  compensation. 

Ascertainment  by  audit  as  "  directed  by  the  Legislature, '' 
of  the  expenses,  as  defined  by  the  Constitution,  expresses 
the  will  of  the  pecmle  upon  the  subject  of  compensation  to 
the  directors;  and  the  Legislature,  within  the  limits  of  the 
restrictions  imposed  upon  it  by  the  people  in  their  sovereign 
capacity,  could  not  change  the  compensation  or  audit  it. 

The  Constitution  did  not  direct  the  Legislature  to  audit 
and  allow  the  expenses  of  the  directors;  it  restricted  legis- 
lative power  to  directing  how  and  before  what  tribunal  or 
board  '*  audit"  should  be  had;  but  upon  that  subject  both 
statutes  are  silent.  The  statute  of  1880  established  the 
system  of  mileage  at  twenty  cents  per  mile  for  the  constitu- 
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tional  ''reasonable  traveling  and  other  expenses,"  and  the 
statate  oi  1881  went  still  beyond;  it  retained  the  system  of 
mileage  for  traveling  expenses,  and  salaried  the  office  for 
*' other  expensea."  it  allowed  ten  cents  per  mile  for  the 
one,  and  one  hundred  dollars  per  month  for  the  other. 
Mileage  and  months — ^not  reasonable  expenses — became  the 
things  to  be  audited;  but  funv  and  before  what  tribunal  or 
board?  No  directions  have  been  given,  no  tribunal  has 
been  provided. 

If  either  or  both  of  the  le^slative  svstems  can  stand, 
nothing  remains  of  the  constitutional  regulation  of  compensa- 
tion to  the  dii'ectors.  The  power  of  the  Legislature  rises 
at  once  from  the  limitations  of  the  Constitution  to  full  and 
complete  authority  over  the  entire  subject;  and  it  may,  in  the 
exercise  of  its  functions,  allow  as  compensation  not  only  ten 
or  twenty  cents  per  mile,  and  $100  per  month  salary,  but 
any  amount  for  mileage  or  salary;  and,  instead  of  reasonable 
traveling  and  other  expenses  as  compensation  for  services 
rendered  while  engagea  in  the  performance  of  official  duties, 
these  officers  have  salaries  and  mileage. 

That  was  not  th^  intention  of  the  f ramers  of  the  Constitu- 
tion, nor  of  the  people  who  ratified  it.  From  the  debates  of . 
the  Constitutional  Convention  it  appears  that  the  members 
of  the  Committee  on  State  Institutions  were  of  one  mind  as 
to  the  management  of  State  Prisons  by  a  board  of  directors; 
but  they  dinered  upon  the  number  of  members  which  were 
to  constitute  the  board,  and  their  compensation  and  the 
mode  of  selecting  them.  A  minority  were  in  favor  of 
makinfi;  the  office  ^ective  and  salaried;  the  majority  favored 
the  poncy  of  appointment  by  the  Ck>vemor  and  Senate,  and 
to  hold  office  without  compensation,  except  payment  of 
necessary  expenses  incurred  while  in  discharge  of  official 
duties,  upon  that  basis  the  committee  reported  Article  X  of 
ihe  Constitution,  just  as  it  was  afterwards  adopted  by  the 
convention  and  ratified  by  the  people;  and  in  presenting  it 
to  the  convention,  delegate  Van  i)yKe,  acting  for  the  chair- 
man of  the  committee;  explained  the  provision  under  con- 
sideration as  follows:  ''It  will  be  observed  that  we  have 
provided  that  these  directors  shall  have  no  salaries.  It  was 
shown  to  the  committee,  to  the  entire  satisfaction  of  almost 
all  the  members,  that  entirely  competent  and  worthy  men 
can  be  found  in  the  State  for  the  purpose  of  reforming  them 
(State  Prisons)  and  so  conducting  them  as  to  redound  to  the 
advantage  and  benefit  of  the  State — men  of  means,  men  who 
have  retired  from  active  business,  and  who  have  made  this 
matter  a  study,  who  will  be  willing  to  give  their  services 
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without  compensatioii.  I  say  it  was  shown  to  the  committee 
that  any  number  of  this  class  of  men  oonld  be  selected  by 
the  Governor,  who  woold  serve  without  anjr  compensation 
whatever.  In  fact,  the  present  Prison  Commission  is  purely 
a  voluntary  association,  composed  of  that  very  class  of  men, 
and  they  have  done  a  great  aesJ  of  good  in  supervising  the 
prison  management  in  this  State.  The  majority  of  the  com- 
mittee were  fully  satisfied  that  competent,  honest  men  can 
be  had  who  will  perform  these  duties  without  pay,  save  their 
actual  traveling  expenses."' 

Strong  opposition  was  made  in  convention  to  the  policy  of 
appointment  and  of  requiring  men  to  serve  the  State  without 
pay  for  their  services.  It  was  urged  that  whether  elected  or 
appointed  they  should  be  paid;  and  that  if  payment  was  not 
provided,  *'  the  directors  would  seek  in  some  way  to  get  pay^ 
and  directly  or  indirectly  to  secure  it."  (Debates  of  Con* 
vention,  pp.  1032.)  But  after  debate  the  convention 
refused  to  make  the  office  elective  or  salaried.  It  adopted 
Article  X  of  the  Constitution  just  as  it  came  from  the  hands 
of  the  committee;  and  in  the  address  of  the  members  of  the 
convention  to  the  people  of  the  State,  the  work  of  the  con- 
vention in  that  regard  was  thus  referred  to :  ''  It  is  provided 
for  the  appointment  of  five  prison  directors,  to  hold  office 
for  ten  years  without  compensation,  except  necessary  ex- 
penses while  in  the  discharge  of  official  duties.  ^  ^  It  has 
been  shown  that  in  reference  to  our  insane  asylums,  the 
management  of  which  has  generally  been  unexceptionable,  a 
good  class  of  men  can  be  secured  to  fill  the  office  of  directors 
without  salaries;  and  it  is  believed  that  this  change  will 
remove  the  management  of  our  State  Prisons  from  the  domain 
of  pari^  politics." 

In  view  of  those  expressions  of  thought  and  intention  by 
the  framers  of  the  Constitution  upon  the  subject  of  compen- 
sation to  State  Prison  Directors,  and  of  the  intention  of  the 
people  of  the  State  in  ratihdng  the  Constitution,  we  think  it 
IS  manifest  that  the  will  of  the  L^slature,  as  expressed  in 
Section  17  of  the  statutes  of  1880  and  1881,  is  m  conflict 
with  the  will  of  the  people  as  expressed  in  Section  4  of  Ar- 
ticle X  of  the  Constitution.  The  Legislature  is  absolutely 
prohibited  from  any  special  legislation  affecting  compensa- 
tion to  officers,  especially  when  that  compensation  has  been 
fixed  by  the  Constitution.  (Sees.  20  and  26,  Art.  IV,  Const.) 
Section  17  of  the  statutes  of  1880  and  1881  is  ilieref  ore  un- 
constitutional and  void. 

Being  void,  the  money  received  and  appropriated  by  the 
defendant,  was  withdrawn  from  the  public  treasury  without 
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auihoiitj  of  law.  No  money  can  be  drawn  from  the  treas- 
nry,  but  in  oonseonence  of  appropriations  made  by  law^  and 
upon  warrants  duly  drawn  thereon  by  the  Controller,  ?Seo- 
tions  22  and  29,  ijrticle  lY,  Cons.);  where  money  has  oeen 
drawn  from  the  treasury  without  authority  of  law  it  is  re- 
coverable back.  Money  thus  obtained  does  not  become  the 
proi>erty  of  the  receiver;  and  it  is  unconscientious  for  him  to 
retain  it.  At  all  events  the  receipt  of  it  is  not  a  voluntaiy 
payment  which  precludes  the  people  of  the  State  from  re- 
covering it  back.  {Morgan  vs.  Palmer,  2  B.  &  C.  729;  Clin- 
ion  vs.  Strong,  9  Johns.  369.) 

Judgment  reversed  and  cause  remanded. 

We  concur:  Myrick,  J.,  Morrison,  C.  J.,  Thornton,  J., 
Sharpstein,  J. 

(Mr.  Justice  Boss  not  having  heard  the  argument  took  no 
part  in  the  decision.) 


Depabtment  No.  1. 


[Filed  August  24,  1882.] 
No.  8227. 

BETTIS  ET  AL.,  Bespondents, 

vs. 
TOWNSEND,  Appellant. 

Txuvr— Pbbsohal  Pso^KSTT — AonoN — Besewioiaxob,  A  trust  reUtizig  to 
personal  property  may  be  taken  advantage  of  by  the  benefioiaries. 
(2261,  0.  0.) 

Pbaoucs— FntDiNos — Appeal.  It  will  be  assnred  that  all  the  findings  were 
sustained  by  the  evidence,  where  the  appeal  from  the  judgment  is  not 
taken  within  sixty  ^ys  after  its  rendition.     (0.  0.  P.  939.) 

Appeal  from  Superior  Ooort,  Tehama  Oounty. 

ElUson,  Chipman  A  Garter,  for  appellant. 
JRw,  Braynard  &  Aahurst,  for  respondents. 

By  the  Coubt: 

The  Court  below  found  that  the  Independent  Order  of  Odd- 
FeUows  of  Bed  Bluff,  a  corporation  duly  incorporated, 
loaned  to  the  defendant  the  sum  of  $700  for  the  purpose  of 
redeeming  real  estate  (described  in  the  complaint)  the  prop- 
erty of  one  B.  8.  Bettis,  for  the  benefit  of  the  plaintifis,  who 
are  the  children  of  said  Bettis. 
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• 

That  at  the  time  of  making  the  loan  defendant  accepted  the 
same  for  the  purpose  of  redeeming  the  resl  estate  for  the 
benefit  of  Bettis  and  his  children,  and  agreed,  in  case  the 
property  should  be  sold  for  more  than  the  foan  due  the  bank, 
and  other  necessaiy  expenses  incurred,  he  would  pay  over  to 
the  plaintiffs  the  surplus. 

That  the  property  was  redeemed  by  defendant  pursuant  to 
such  understanding,  and  was  reconTeved  to  said  Bettis  by 
the  bank,  from  which  the  same  was  redeemed  by  the  payment 
of  $640  and  interest. 

That  thereafter  said  Bettis  conveyed  the  premises  to  de- 
fendant, by  deed  absolute  in  form,  for  the  consideration  ex- 
pressed of  $700. 

That  thereafter,  and  on  the  26th  of  July,  1877,  defendant 
sold  and  conveyed  said  property  to  J.  O.  !Potts,  for  the  sum 
of  $1,200,  and  received  tnat  amount  from  said  Potts. 

The  jud^ent  below  was  for  $600  in  favor  of  plaintiflfe. 

The  decision  of  the  Court  below  is  somewhat  informal, 
but,  in  a  portion  of  it,  separate  from  the  conclusion  of  law 
(0.  G.  P.  633,)  the  Court  inferred  from  the  evidence  that  B. 
S.  Bettis  was  made  acquainted  with  the  arrangement  between 
the  Odd-Fellows'  Lodge  and  defendant,  assented  to  it,  and 
did  all  that  it  was  necessary  for  him  to  do  to  carry  it  into 
effect. 

Those  findings  are  within  the  issues  made  by  the  plead- 
ings. 

The  appeal  is  taken  by  defendant  from  the  judgment. 

We  must  assume  that  all  the  findings  of  the  Court  below 
were  sustained  by  the  evidence,  because  the  appeal  was  not 
taken  within  six^  days  after  the  judgment  was  rendered. 
(C.  C.  P.  939.) 

It  is  not  necessary  to  inquire,  because  it  is  immaterial  in 
the  view  we  take,  whether  the  Superior  Court  erred  in  ad- 
mitting oral  testimony  with  respect  to  the  purpose  for  which 
the  money  was  loaned  by  the  Lodge  of  Odd-jPellows  to  de- 
fendant. The  findings  show  that,  as  between  B.  S.  Bettis 
and  defendant,  the  deed  from  said  Bettis  to  defendant  was 
intended  as  a  mortgage  to  secure  the  $700. 

The  findings  also  show  that  it  was  agreed  that  any  differ- 
ence between  the  $700  and  the  amount  received  br  defendant 
upon  the  sale  of  the  land,  in  case  the  land  should  be  sold  by 
defendant,  should  be  held  in  trust  for  the  benefit  of  plain- 
tiffs. This  was  a  trust  relating  to  personal  property,  and 
could  be  taken  advantage  of  by  the  beneficiaries,  me  present 
plaintiffs.     (C  C.  2251.) 

Judgment  affirmed. 
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Department  No.  1. 


[Filed  August  24, 1882.] 
No-  7209. 

MAPPA,  et  al.,  Petitionebs  and  Appellants, 

YS 

THE  COUNCIL  OF  LOS  ANGELES,  Respondent. 

Jjoe  Anoilxs —  Chabtkb  —  Oontbaot — Stbitt  Iscpbotbxxnt  —  ABSBSBimrT. 
Under  the  charter  of  Los  Angeles  (Stats.  1875-6,  p.  710,)  the  Ooonoil 
moat  first  make  a  contract  for  the  performance  of  work  before  prop- 
erty fronting  on  the  street  improved  ooold  be  assessed  to  pay  for  the 
improvement. 

Id.  In  tids  case  a  contract  was  made,  bnt  petitioners  did  not  live  up  to  it. 
From  a  legal  standpoint  it  does  not  aid  them  to  say  that  there  was 
more  work  than  they  supposed,  and  that,  therefore,  they  conld  not 
complete  it  within  the  time  agreed  on.  It  was  their  business  to  have 
informed  themselves  before  contracting.  When  the  contract  time  ex- 
pired and  they  had  failed  in  their  undertakins,  they  were,  in  effect, 
notified  by  the  Council  that  because  of  their  failure  the  contract  was 
at  an  end. 

Id. — ^Id.  Whether,  under  the  charter,  the  Oounoil  would  have  had  the 
power  to  grant  an  extension,  not  determined,  for  it  refused  to  do  so. 

Id. — Id.  In  the  face  of  this  refusal,  and  in  the  face  of  the  notice  from  the 
Council  to  the  effect  that  the  contract  was  at  an  end,  the  petitioners 
continued  the  work  and  completed  it.  They  did  so  without  authority 
and  at  their  own  risk.  They  were  not  proceeding  in  accordance  with 
any  contract  with  the  CouncHl,  and  payment  for  the  work  so  per^ 
formed  could  not  be  enforced  by  assessment  on  the  property  under 
the  charter.  Authority  for  such  assessment  must  be  found  in  the 
statute.  It  is  a  question  of  power,  and  the  performance  of  the  work, 
for  which  payment  is  sought,  under  a  valid  contract  with  the  city,  is 
one  ot  the  prerequisites  to  ito  exercise. 

Appeal  from  17th  District  Court,  Los  Angeles  County. 

King  dk  Chapman,  for  appellants. 
J.  t.  Godfrey y  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Li  this  case  it  appears  that  the  Council  of  the  city  of  Los 
Angeles  having  determined  to  grade  and  otherwise  improve 
a  portion  of  a  certain  street  in  that  city,  called  Olive  street, 
entered  into  a  written  contract  with  petitioners  in  the  month 
of  September,  1876,  by  the  terms  of  which  contract  peti- 
tioners i^eed  to  perform  and  complete  the  work  on  or  be- 
fore ilie  15th  day  of  November,  1876,  for  which  the  Council 
agreed  to  pay  them  at  certain  rates  out  of  moneys  to  be  col- 
lected by  assessments  to  be  levied  upon  the  property  liable 
to  be  assessed  for  the  improvements,  pursuant  to  the  charter 
of  the  city.    It  seems  that  before  entering  into  the  contract, 
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the  petitioners  talked  with  the  Survejor  of  the  citj  in  re- 
gard to  the  probable  amount  of  work  involved  in  the  under- 
taking, and  that  they  were  informed  by  him  that  it  would 
{)rob^ly  involve  the  removal  of  about  thirty-three  or  thirty- 
our  hundred  cubic  yards  of  earth,  whereas,  in  fact,  it 
involved  the  removal  of  about  ten  thousand  cubic  yards. 
But  the  circumstance  that  the  Surveyor  was  so  much  mis- 
taken in  his  estimate,  does  not  operate  in  law,  to  relieve  the 
petitioners  of  the  consequences  of  their  contract,  whatever 
those  consequences  are.  The  statute  did  not  devolve  on  the 
Surveyor  the  duty  of  informing  the  petitioners  in  respect  to 
the  matter.  Before  contracting  to  perform  the  work  within 
a  stated  time  they  ought  to  have  informed  themselves  in  that 
regard,  even  if  they  could  not  have  done  so  '' without  taking 
a  good  deal  of  pains." 

The  work  was  not  completed  within  the  time  specified  in 
the  contract,  and  upon  its  expiration  the  Council  instructed 
its  Clerk  to  notify  petitioners  ''that  their  contract  for  grad- 
ing Olive  street  was  void  for  their  failure  to  perform  said 
work..''  At  the  same  time  a  petition  was  presented  to  the 
Council  by  the  petitioners,  asking  an  extension  of  the  time 
for  the  performance  of  the  work,  and  this  petition  was  denied. 
Notwithstanding  this,  petitioners  proceeded  with  the  work 
and  completed  it  on  the  3d  of  February,  1877. 

Subsequently,  but  at  what  date  does  not  appear,  the  pe- 
titioners asked  of  the  Council  the  acceptance  of  the  work; 
but  no  other  action  was  taken  on  the  petition  than  the  plac- 
ing of  it  on  file.  Afterwards  petitioners  demanded  of  the 
Council  payment  for  the  work,  and  this  demand  was  referred 
to  the  City  Attorney.  The  next  step  in  the  proceedings, 
according  to  the  record,  was  a  report  made  to  the  Council 
May  9,  1878,  by  the  Board  of  Public  Works,  to  the  eflfect 
that  the  work  had  been  well  done^  that  it  was  more  than  had 
been  anticipated,  and  that  the  Board  thought  the  Council 
erred  in  its  refusal  to  extend  the  time  for  its  completion; 
that  although,  in  the  opinion  of  the  Board,  the  city  was  not 
legally  liable,  they  thought  it  under  the  moral  obligation  to 
assist  the  petitioners  to  obtain  pay  for  the  work,  and  therefore 
recommended  that  the  assessment  be  made  in  accordance 
with  the  provisions  of  the  charter  in  force  at  the  time  the 
work  was  performed,  if  the  petitioners  would  agree  to  hold 
the  city  harmless.  A  motion  to  carry  out  this  recommendar 
tion  was  adopted  by  the  Council,  and  subsequently  the  peti- 
tioners executed  an  agreement  to  hold  the  city  harmless. 

After  this,  an  assessment  list  of  the  property  fronting  on 
the  street  where  the  work  was  done,  was  prepared  by  the 
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Surveyor  with  a  view  to  the  collection  of  the  money  to  pay 
for  the  work,  and  this  assessment  was  declared  adopted  and 
the  clerk  instructed  to  enter  it  upon  the  docket  of  city  liens 
by  a  vote  of  six  members  of  the  Council — that  body  then 
consisting  of  twelve  members,  and  the  minutes  not  showing 
that  there  were  any  others  present  at  that  session  than  those 
voting.  This  action  in  relation  to  the  assessment  was  sub- 
sequently rescinded,  and  there  the  matter  rests. 

The  present  proceeding  is  an  application  on  the  part  of 
petitioners  for  a  writ  of  mandate  to  compel  the  Council  to 
proceed  and  make  an  assessment  on  the  property  fronting  on 
the  street  improved,  for  the  purpose  of  collecting  the  money 
necessary  to  pay  the  petitioners  for  the  work  done  by  them. 

By  the  charter  of  the  city' in  force  when  the  work  in  ques- 
tion was  performed,  the  Council  was  authorized  to  order  the 
work  done  and  to  contract  for  its  performance;  but  the  stat- 
ute did  not  provide  what  the  contract  should  contain.  Its 
language  was :  ''When  the  resolution  of  the  Council  ordering 
any  work  to  be  done  has  been  adopted,  the  Council  may 
thereafter  proceed  to  advertise,  for'  such  time  and  in  such 
manner  as  it  shall  see  fit,  for  proposals  to  do  said  work,  and 
for  the  awarding  of  such  contract  as  it  shall  deem  best,  and 
not  inconsistent  with  this  Act.  The  Council  shall  have  the 
right  to  reject  any  or  all  bids,  and  may  readvertise  for  other 
pvoposals.  It  may  let  the  work  in  such  sections  or  parcels 
as  it  may  deem  best."    (Statutes  1875-6,  p.  710,  Sec.  6.) 

By  other  provisions  of  the  charter,  the  Council  was 
authorized  to  assess  upon  each  lot  fronting  on  the  street  im- 
proved, its  proportional  share  of  the  cost  of  the  improvement, 
and  to  cause  such  assessment  to  be  entered  in  tne  book  of 
city  liens,  on  which— in  the  event  the  amount  assessed  was 
not  paid  within  five  days  from  the  entry  in  the  docket — the 
Council  was  authorized  to  order  a  warrant  to  be  issued  by 
the  Clerk,  directed  to  the  Tax  Collector,  requiring  him  to  levy 
upon  and  sell  the  property  to  pay  the  assessment,  with  ooste, 
etc. 

It  is  perfectly  plain  from  the  charter  that  the  Council 
must  have  made  a  contract  for  the  performance  of  the  work, 
before  the  property  fronting  on  the  street  improved  could 
be  assessed  to  pay  for  the  improvement.  Such  a  contract 
was  made,  but  the  petitioners  did  not  live  up  to  it.  From  a 
legal  standpoint  it  does  not  aid  them  to  say,  as  they  do, 
that  there  was  more  work  than  they  supposed,  and  that, 
therefore,  they  could  not  complete  it  withm  the  time  agreed 
on.  It  was  their  business  to  have  informed  themselves  be- 
fore contracting.     When  the  contract  time  expired,  and  they 


76  DouGHEBTY  i;.  Haqgin  bt  al. 

had  failed  in  their  luidertakingi  they  were  notified  by  the 
Oooncil  that  because  of  their  faUure  *' the  contract  was  void.** 
Of  coarse,  in  one  sense  this  was  not  true,  for,  as  said  for 
petitioners,  a  contract  does  not  become  void  because  of  a 
Dreach  of  it.  But  doubtless  what  the  Council  intended  by 
the  expression,  and  what  the  petitioners  understood  by  it, 
was,  that  because  of  their  failure  to  comply  with  its  terms 
the  Council  considered  it  at  an  end.  That  petitioners  could 
not  have  been  misled,  is  shown  by  the  further  fact  that  at 
the  same  session  of  the  Council  they  asked  for  an  extension 
of  time  within  whichj  to  complete  the  work,  and  their  petition 
was  denied.  Whether,  under  the  charter,  the  Council  would 
have  had  the  power  to  grant  the  extension,  need  not  be  de- 
termined, for  it  refused  to  do  so.  In  the  face  of  this  re- 
fusal, and  in  the  face  of  the  notice  from  the  Council  to  the 
effect  that  the  contract  was  at  an  end,  the  petitioners  con- 
tinued the  work  and  completed  it  during  the  following 
February.  They  did  so  witnout  authority  and  at  their  own 
risk.  They  were  not  proceeding  in  accordance  with  any  con- 
tract with  the  Council,  and  payment  for  work  so  performed 
could  not  be  enforced  by  assessment  on  the  property  under 
the  charter.  Authority  for  ^such  assessment  must  be  found 
in  the  statute.  It  is  a  question  of  power,  and  the  per- 
formance of  the  work,  for  which  payment  is  sought,  under  a 
valid  contract  with  the  city,  is  one  of  the  prerequisites  to  ite 
exercise. 

Judgment  affirmed.  ^ 

We  concur:    McEinstry,  J.,  Mc£ee,  J. 


Depabthent  No.  1. 


[Filed  August  24,  1882.] 
No.  8354. 

DOUGHERTY,  Respondent, 

vs. 
HAGQIN  BT  AL.,  Appellants. 

DzviBflioN  or  Watbb^Vibdiot  —  Dam AOB8 — AonoN — ^Evidxrok.  In  tat 
action  for  the  diveraion  of  Ave  hondsed  inches  of  water  and  three 
thousand  dollars  damages,  a  vArdiot  for  eight  hundred  inches  and  one 
thonaand  dollars  damages  cannot  stand. 

Id. — ^Ib.  In  such  case  the  Oonrt  cannot  remit  the  excess  of  the  yerdict  over 
that  pniyed,  and  render  jndgment  for  the  five  hundred  inches  of  the 
water  and  one  thousand  dollars  damages. 
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Id.    FHrikur:    The  e^idenoe  is  iosnffioient  to  Bostaia  «  verdiot,  or  the  jndg* 
ment^  for  flye  haodred  inohes  of  the  water. 

Appeal  from  Superior  Court,  Eem  County. 

Louis  T.  Hoggin^  for  appellants. 
B.  E.  Aridc^  for  respondents. 

Boss,  J.y  delivered  the  opinion  of  the  Court: 

There  must  be  a  new  trial  in  this  case.  The  plaintiff,  claim- 
ing to  be  entitled  to  the  use  of  five  hundred  inches,  measured 
under  a  four-inch  pressure,  of  the  waters  of  a  certain  creek  in 
Kern  County  called  Clear  Creek,  brought  this  action  for  the 
purpose  of  enjoining  the  defendants  from  diverting  the  said 
waters,  and  to  recover  damages  therefor  in  the  sum  of  three 
thousand  dollars,  etc.  After  trial  the  jury  returned  a  verdict 
in  these  words:  "  liVe,  the  jury,  find  mat  the  plaintiff  is  en- 
titted  to  eight  hundred  inches,  under  a  four-inch  pressure, 
of  the  waters  of  Clear  Creek,  described  in  the  complaint; 
and  we  further  find  that  he  has  been  damaged  by  the  defend- 
ants in  the  sum  of  $1,000  by  reason  of  the  unlawful  diversion 
of  said  waters  by  the  defendants. 

By  this  verdict,  it  will  be  observed,  the  jury  awarded  the 

Elaintiff  three  hundred  inches  more  of  the  waters  than  he  alleged 
e  was  entitled  to.  His  counsel  endeavored  to  obviate  uiis 
difficuliy,  however,  by  offering  to  remit  that  excess.  His 
motion  to  that  effect  was  allowed  by  the  Court  below,  and 

i'udgment  was  thereupon  entered  K>r  the  plaintiff  for  five 
lundred  inches  of  the  water,  measured  under  a  four-inch 
pressure,  together  with  one  thousand  dollars  damages. 

It  is  clear  that  the  judgment  as  entered  cannot  stand.  If 
the  nature  of  the  case  admitted  of  the  remitting  by  the 
plaintiff  of  a  portion  of  the  water  awarded  him  by  the  jury, 
he  was  not  entitled  to  judgment  for  one  thousand  dollars 
damages.  That  amount  was  awarded  by  the  jury,  as 
stated  in  the  verdict,  for  the  diversion  by  the  defendants 
of  eighi  hundred  inches  of  water,  measured  under  a  four-inch 
pressure.  How  much  damage  was  occasioned  the  plaintiff 
by  the  diversion  by  defendants  of  five  hundred  inches,  was 
not  determined  by  the  verdict,  and  can  only  be  determined 
on  another  trial,  in  the  event  it  shall  be  found  that  the 
plaintiff  is  entitled  to  that  <]|^uantity  of  water. 

While  we  place  our  decision  upon  the  ground  above  stated, 
we  think  it  proper  to  say-inasmnch  as  tiie  case  must  go 
back  for  a  new  trial — that  the  evidence  as  presented  in 
the  record  is  not  sufficient  to  sustain  a  verdict,  or  the  judg- 
ment, for  five  hundred  inches  of  the    water    in    dispute, 
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measured  under  a  four-inoh  pressure.  Leaving  out  of  con- 
sideration entirely  the  testimony  on  the  part  of  the  defend- 
ants (which  certamly  does  not  aid  the  plamtiff),  and  looking 
solely  at  that  on  tiie  part  of  the  plaintiff,  we  find  nothing  to 
show  that  the  quantity  of  water  appropriated  by  the 
plaintiff  or  his  grantor  ever  amounted  to  five  hundred 
inches,  measured  under  a  four-inch  pressure.  The  tract 
of  land  for  the  benefit  of  which  the  appropriation  relied 
on  by  the  plaintiff  was  made,  consists,  it  appears,  of  160 
acres.  The  plaintiff  and  his  predecessor,  Chandler,  used 
tiie  water  by  means  of  two  ditches.  Tungate,  a  witness  on 
behalf  of  the  plaintiff,  testified  at  the  trial  that  the  old  ditch, 
which  was  made  prior  to  1866,  was  a  small  ditch;  that  in  the 
year  named,  I860,  Chandler  caused  a  new  one  to  be  dog. 
With  respect  to  the  latter,  the  witness  proceeded:  *' It  was 
a  small,  irregular  ditch,  dug  in  a  hurry.  I  and  another  man 
dug  it.  This  was  in  the  latter  part  of  1865  or  the  early  part 
of  1866,  I  think.  It  was  just  a  small  ditch  dug  with  a  pick 
and  shovel,  and  it  would  run  quite  a  stream  of  water.  It 
was  dug  in  a  great  hurry.  It  was  a  foot  or  two  wide  on  top — 
in  some  places  more,  some  less.  I  could  not  say  how  much 
land  Chandler  had  in  cultivation — should  jud^e  about  thirty 
acres;  but  I  won't  be  positive  at  all.  A  portion  of  this  was 
his  garden  spot.  This  garden  spot  was  moist  land  and  did 
not  require  irrigation."'  This  was  all  that  was  said  by  this 
witness  tending  to  indicate  how  much  water  was  appropriated 
by  Chandler,  or  the  capacity  of  the  ditches. 

Sumner,  another  witness  for  the  plaintiff,  testified  with 
respect  to  the  ditches:  ''  I  should  judge,  if  the  upper  ditch 
was  cleaned  out,  it  would  cariy  a  hundred  inches;  the  lower 
ditch  about  the  same." 

The  plaintiff,  who  was  the  only  other  witness  who  testified 
on  his  side  in  regard  to  the  capacity  of  these  ditches,  or  to 
quantity  of  water  appropriated  by  him  and  his  grantor,  said : 
^'  I  have  never  measured  the  ditches  by  the  square,  or  any- 
thing of  that  kind;  but  I  always  considered  that  they  were 
capable  of  conveying  water  with  a  full  head  from  the  creek, 
1100  inches  or  1200  inches.  But  now  I  think  it  would  ao 
over  900  inches  under  a  full  head  from  the  creek.  Tne 
ditches  take  the  water  from  Clear  Creek.  At  the  time  I 
purchased  the  land  from  Chandler  there  were  two  ditches, 
the  upper  ditch  at  the  head;  at  that  time  I  always  considered 
it,  as  I  said,  I  thought  it  would  be  about  four  feet,  and 
maybe  ten  or  eleven  inches  deep.  I  suppose  to  multiply 
the  depth  with  the  width  i^ould  give  me  the  inches  of  water 
it  would  carry." 
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^e  basis,  as  given  by  the  plaintiff,  for  his  estimate  of  the 
capacity  of  the  ditches  in  question,  namely,  the  mere 
moltiplication  of  the  width  by  the  depth  of  the  ditches, 
lenders  his  estimate  of  no  force,  and  perhaps  accounts  for 
uie  wide  difference  between  his  own  estimate  and  that  of 
Sumner.  Besides,  there  is  nothing  in  the  testimony  as 
brought  here  to  indicate  that  the  plaintiff  or  his  grantor 
ajppropriated  the  water  in  controversy  to  the.  full  extent  of 
wie  capacity  of  the  ditches. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  Inal. 

I  concur:  McKinstry,  J. 

I  concur  in  judgment.    McKee,  J. 


Depabtment  No.  2. 


fFiled  August  29,  1882.] 
No.  8394. 

GEBMANIA  BUILDINa  AND  LOAN  ASSOCLLTION^ 

Appellant, 

vs. 
JOHN  WAGNER  bt  al.,  Eespondents. 

'^^''A^ncM'  Ijiib8 — ^HoBTOAai. .  A  mortgage  executed  sabBeqaent  to  oom- 
Xkiencement  of  fxLmishing  materials,  etc.,  is  subject  to  mechanics' 
J        liens.     (1186,  C.  C.  P.) 

"^•—QoaariiTUTAOK.    It  was  not  the  intention  of  the  Constitution  of  1870  ta 

Repeal  the  existing  law,  giving  liens  to  mechanics  and  others  upon 

^eal  property,  found  in  Sections  1183  to  1199,  Code  Civil  Procedure. 

93uch  law  was  preserved  by  Section  2,  Article  XXII.    The  then  exist- 

.         Ing  law  was  in  harmony  with  the  Constitution. 

"^'^^^.     But  the  Legislature  did,  under  Section  15,  Article  XX,  of  the 
Ck>n8titution,  pass  an  Act  amendatory  of  Section  1183,  Code  of  Civil 
Procedure,  intended  to  enlarge  and  extend  the    operation   of   the 
.      ,^ormerlaw.     (Hitteira  Suppt.) 

^'~~^OTicB8  or  L»N.    The  notices  or  claims  of  lien  were  filed  in  time; 
they  sufficiently  set  forth  the  contracts  upon  which  they  were  founded 
and  the  parties  between  whom  tliey  were  made,  as  weU  as  the  character 
Y  and  quantity  of  the  materials  furnished. 

^•"^"^JULcncB — Cbosb-Complazmt — Appeal.  The  objection  that  the  cross- 
oomplaints  of  defendants,  material  men,  were  not  served  on  other  de- 
lendboita,  mortgagors:  SM,  not  well  taken  by  plaintiff.  No  appeal 
was  taken  by  the  mortgagors,  and  plaintiff  was  not  injured  by  the 
omission  complained  of.  Further,  there  was  no  necessity  for  a  cross- 
complaint.  It  was  charged  in  the  complaint  that  defendants  had  or 
claimed  to  have  some  interest  in  the  mortgaged  property;  and  it  was 
mfflcient  for  the  defendants  to  set  up  that  interest  by  way  of  answer. 
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Id. — Sboovxbt  or  Judoxsmt — Waitsb  of  Likn — Aotioh.  A  mechanio's 
lien  is  not  waived  by  commencing  and  prosecatinf^  to  judgment  an 
action  against  the  owner  of  the  property  for  the  indebtedness  to 
seonre  which  the  lien  was  filed. 

Appeal  from  Superior  Court,  Sacramento  County. 

P.  Dunlapf  for  appellant. 

Jleocander,  Ihylr/r,  Freeman  A  Bales,  MaU^  Toung  <t  Young^ 
and  Robinson^  for  respondents. 

MoBBisoNi  C.  J.y  delivered  the  opinion  of  the  Court: 

Plaintiff  brought  this  suit  to  foreclose  two  mortgages  on 
certain  premises  in  the  oify  of  Sacramento,  and  made  de- 
fendants parties,  under  a  general  alle^tion  in  the  complaint, 
that  theyliaYe  or  claim  to  nave  some  interest  in  tlie  proi>erty, 
as  the  liolders  of  mochanics'  Uens,  or  otherwiJ^.  Ui/h 
interest  or  claim  is  subsequent  and  subordinate  to  the  lien 
of  plaintiff. 

It  appears  from  the  bill  of  exceptions  that  the  mortgage 
first  described  in  the  complaint  was  made  on  the  first  day  of 
April,  1881,  and  the  second  mortgage  was  executed  on  the 
19th  day  of  May,  1881. 

.  The  allegation  in  the  answer  and  cross-complaint  of  the 
defendant.  The  Sacramento  Lumber  Company,  is,  that 
the  company  commenced  to  furnish  materials  to  be  used, 
and  which  were  used,  in  the  erection  of  a  buildii^  on  the 
premises  in  question  on  the  18th  day  of  June,  1881,  and  this 
allegation  is  found  by  the  Court  to  be  true. 

The  allegation  in  the  answer  of  -the  defendant  Martin  is, 
that  he  commenced  to  furnish  materials  for  the  building 
above  referred  to  on  the  7th  day  of  March,  1881,  and  this 
allegation  is  found  by  the  Court  to  be  true. 

These  two  liens  were  held  to  be  prior  and  paramount  to 
the  liens  created  hj  the  morigages  to  the  plaintiff;  and  the 
correctness  of  the  judgment  of  the  Court  below  is  attacked 
on  this  appeal. 

When  tne  defendant,  The  Sacramento  Lumber  Company, 
offered  in  evidence  its  notice  of  claim  of  lien,  Hie  following 
objections  were  made  thereto : 

''  First — ^Because  there  is  no  law  in  the  State  of  California 
to  provide  for  the  enforcement  of  mechanics'  liens  that  have 
accrued  since  the  adoption  of  the  present  Constitution  of 
this  State;  and  because  it  is  irrelevant  and  immaterial. 

"Second — ^Because  it  was  not  filed  for  record  in  the 
County  Recorder's  office  within  thirty  days  after  the  com- 
pletion of  the  contract  between  the  said  defendant,  Sacra- 
mento Lumber  Company  and  the    defendants  John    and 
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Helena  Wagner;  and  that  it  does  not  set  forth  the  contract 
between  the  Sacramento  Lumber  Company  and  defendants 
John  and  Helena  Wagner  as  averred  in  the  Sacramento 
Lumber  Company's  cross-complaint.  It  does  not  state  by 
whom  the  contract  for  the  alleged  indebtedness  was  made, 
and  does  not  state  the  character  of  the  materials,  or  the 
quantity  famished,  or  to  whom  furnished.  The  Court  over- 
niled  the  objections,  and  the  plaintiff  then  and  there  ex- 
cepted;" and  the  same  objection  was  interposed  to  the  intro- 
duction in  evidence  of  the  notice  or  claim  of  the  lien  of  the 
defendant  Martin. 

Li  answer  to  the  first  objection,  it  is  sufficient  for  us  to 
say  that  it  was  not  the  intention  of  the  new  Constitution  to 
repeal  or  abrogate  the  then  existing  law,  giving  liens  to 
mechanics  upon  real  property,  found  in  Sections  1183  to 
1199  of  the  Cfode  of  Civil  Procedure;  and  such  law  waspre- 
served  in  full  force  and  effect  by  Section  1,  Article  XXII  of 
the  Constitution.  It  is  true  that  Section  16,  Article  XX  of 
that  instrument  provides  that  '^mechanics,  material  men, 
artisans,  and  laborers  of  every  class  shall  have  a  lien 
upon  the  property  upon  which  they  have  bestowed  labor 
or  furnished  materials,  for  the  value  of  such  labor  done  and 
materials  furnished;  and  the  Legislature  shall  provide  by 
law  for  the  speedy  and  efficient  enforcement  of  such  liens. 
It  is  aigued  on  behalf  of  api>ellant  ''that  since  the  adoption 
of  the  Constitution,  the  Legislature  has  made  no  provision 
for  tiie  enforcement  of  such  liens,  and  that  there  is  no  law 
now  in  force  for  that  purpose." 

If  the  premises  were  true,  the  conclusion  would  by  no 
means  follow,  because  it  was  clearly  the  intent  of  the  Con- 
stitution that  mechanics  and  material  men  shoidd  be  secured 
by  lien  upon  the  property;  and  in  the  absence  of  anj  legis- 
lation under  the  new  Constitution  the  laws  then  m  force 
were  kept  in  force  by  virtue  of  Section  1,  Article  XX  IT, 
until  altered  by  the  Legislature.  The  then  existing  law 
on  the  subject  was  not  only  inconsistent  with  anything  con- 
tained in  the  Constitution,  but  was  in  full  harmony  with  it. 

The  Legislature  in  fact  did,  at  the  first  session  after  the 
new  Constitution  went  into  effect,  pass  an  Act  amendatory 
of  Section  1183  of  tife  Code  of  Civil  Procedure,  which  was 
intended  to  enlarge  and  extend  the  operation  of  the  former 
Act.  (Hittell's  Suppt.  to  Codes.)  We  think  that  this  point 
is  not  well  taken. 

The  second  objection  to  the  liens  is  answered  by  an 
examination  of  the  notices  or  claims  of  lien  introduced  in 
evidence.    They  were  filed  in  time;  they  sufficiently  set  forth 
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the  contracts  upon  which  they  were  fonnded  and  the  parties 
between  whom  they  were  maae,  as  well  as  the  character  and 

auantitj  of  the  materials  furnished.     The  objections  were 
lerefore  properly  overruled  by  the  Court  below. 

The  objection  that  the  cross-complaints  were  not  served 
on  John  Wagner  and  Helena  Wa^er,  and  that  therefore 
the  Court  had  no  jurisdiction  of  their  persons,  is  not  well 
taken  by  the  appellant. 

No  appeal  is  taken  by  them  or  either  of  them,  and  we  do 
not  see  how  the  appellant  has  been  injured  by  the  omission 
complained  of,  or  what  right  he  has  to  urge  the  objection 
on  this  appeal.  Again,  there  was  no  necessity  for  a  cross- 
complaint  in  the  case.  It  was  not  charged  in  the  complaint 
that  the  defendants  had,  or  claimed  to  have,  some  interest 
in  the  mortgaged  property;  and  it  was  sufficient  for  the  de- 
fendants to  set  up  that  interest  by  way  of  answer. 

From  the  findings  and  bill  of  exceptions  it  appears  that 
the  defendants,  whose  liens  were  found  to  be  prior  and  para- 
mount to  the  liens  created  by  the  mortgages,  commenced  to 
furnish  materials  for  the  erection  of  a  Building  upon  the 
mortgaged  premises  before  either  of  the  mortgages  was  exe- 
cuted; and  it  is  provided  by  Section  1186,  CoMae  of  Civil 
Procedure,  that  '^the  liens  provided  for  in  this  chapter  are 
paramount  to  any  lien,  mortgage,  or  other  incumbrance  which 
may  have  attached  subsequent  to  the  time  when  the  building, 
improvement,  or  structure  was  commenced." 

The  defendants'  liens  were  properly  preferred  to,  and  given 
priority  over,  the  plaintiff's  mortgages. 

There  is  one  other  point  in  the  case  which  we  will  now 
proceed  to  consider.  ^  The  point  is  thus  stated  in  appellant's 
brief: 

''The  defendant,  Sacramento  Lumber  Company,  on  July 
19,  1881,  commenced  its  action  in  the  Superior  Court  of 
Sacramento  County  against  the  defendants  John  and  Helena 
Wagner,  for  the  same  cause  of  action  and  indebtedness  set 
torm  in  the  cross-complaint  filed  in  this  action,  and  on 
October  24,  1881,  recovered  judgment  in  said  Superior 
Court  in  its  said  action  against  the  said  defendants  John 
and  Helena  Wagner,  for  tne  amount  of  said  indebtedness 
set  out  in  its  said  cross-complaint  herein,  on  the  merits." 

Did  the  defendant,  the  Sacramento  Lumber  Company, 
waive  or  lose  its  lien  by  commencing  and  prosecuting  to 
jud^ent  an  action  against  John  and  Helena  Warner  for 
the  indebtedness,  to  secure  which  the  lien  was  filed?  We 
are  of  opinion  that  the  question  should  be  answered  in  the 
negative. 
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In  the  case  of  Orean  vg.  McFee,  2  Miles  K.  211  (Pa.),  it 
was  held  that  "  the  taking  of  a  bond  warrant  of  attorney  to 
confess  judgment,  and  judgment  confessed  therein,  does  not 
extinguish  the  lien  of  the  mechanic  or  material  man  under 
the  Mechanics'  Lien  Act.  The  lien  under  the  Act  is  but  a 
collateral  security  for  the  debt;  the  claimant  has  also  a  con- 
Tenient  remedy  hj  personal  action." 

To  the  same  eSeci  in  the  Thompson  case,  2  Brown's  (Pa.) 
£ep.  297.  We  also  find  the  same  doctrine  laid  down  in  the 
very  recent  work  of  Kneeland  on  Mechanics'  Liens,  Section 
161.     The  author  says : 

''There  are  two  controlling  reasons  why  a  mechanic's  lien 
'will  not  be  destroyed  by  the  entry  of  a  judgment.  First, 
because  there  is  merger  of  the  claim  and  not  of  the  security. 
!Ehe  first  we  have  already  considered;  the  second  is  fully  set 
forth  by  the  Supreme  Court  of  Pennsylvania,  in  the  case  of 
John  Thompson,  substantially  as  follows:  Whenever  the 
law  works  an  extinguishment,  the  creditor  has  gained  a 
bigher  security;  the  thing  substituted  is  more  beneficial  to 
the  creditor  than  the  thing  contracted  for.  Now,  the  debts 
of  the  mechanic  or  material  man  were  originally  simple  con- 
tract debts,  but  for  their  security  the  Act  has  created  a  lien 
on  the  building;  so  that  the  security  which  the  creditors 
have  in  relation  to  the  safety  of  the  debts  rank  with  that 
of  a  judgment  or  mortgage.  Therefore  the  acceptance  of  a 
bond  and  warrant  of  attorney,  and  the  entering  of  a  judg- 
ment on  the  bond,  is  not  a  waiver  or  extinguishment  of  a 
mechanic's  lien." 

The  rule  seems  to  us  not  only  reasonable  and  just,  but  in 
.accordance  with  the  analogies  of  the  law  in  cases  of  mort- 
gages, pledges,  etc.,  and  we  have  been  referred  to  no 
jtuthority  to  the  contrary. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.,  Thornton,  J. 


In  Bank. 


[Filed  August  30,  1882.] 

No.  7782. 

MoOOT,  Ebspondent,  vs.  MORRISON,  Appellant. 

Iax.  Dsbd— Tax  SaiiC — Judombnt — Bbcitals — Oases  FoiiLowkd.  Truman 
vs.  Robinson,  i4  Cal.  623,  and  Branson  ya.  Caruthers,  49  Id.  374, 
followed. 

Appeal  from  Superior  Court,  San  Diego  Oounty. 
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Oatewood  dh  BatchlnsSj  for  appellant. 
Parker  dt  Hunaaker,  for  respondent. 

By  the  Coxtbt  (McEee,  J.,  dissenting): 

Upon  the  authority  of  I'ruman  vs.  Bobinaon^  44  Cal.  623, 
and  Bronaon  vs.  Caruthers,  49  Id.  374,  the  judgment  and 
order  aie  affirmed. 

DISSENTIKa  OPINION. 

I  dissent:  In  my  judgment  the  case  in  hand  does  not 
belong  to  the  class  of  cases  covered  by  Thiman  vs.  Bofnnaon^ 
and  Bronson  vs.  Caruthers.  McKee,  J. 


Department  No.  2. 


[Filed  August  29,  1882.] 
No.  8222. 

MICHAEL  PABKEB  et  al.,  Besponbents, 

vs. 

THE   SAVAGE   PLACER   MINING   COMPANY, 

Appellant. 

HiOHANio's  LiSN — Appbai,~Ebeob.  D>  fendant  employed  one  H.  to  mn  * 
tunnel  in  its  mine  at  a  stipnlated  price,  and  he  employed  plaintiiBi  to 
perform  the  work  at  a  stipnlated  snm  per  Jay.  H.  failed  to  pay 
pUintiifs,  and  they  filed  their  liens.  Judgment  passed  in  their  favor. 
Beld,  on  appeal,  no  error  appeared  in  the  proceedings. 

* 

Appeal  from  Superior  Court,  Sierra  County. 

EfHinSf  Lindsay  dt  Dickaan  and  Davidson,  for  appellant. 
Ootoden^  Van  Clitf,  and  Sotoairl,  for  respondents. 

By  the  Court : 

In  this  case  the  Court  below  gave  judgment  in  favor  of 
the  plaintiffs  for  certain  claims  made  by  them  under  the 
mechanic's  lien  law.  It  appears  from  the  evidence  in  the 
base  that  the  defendant  employed  one  John  Hurley  to  run  a 
tunnel  in  its  mine,  at  a  stipulated  price,  and  Hurley  employed 
the  plaintiffs  to  perform  the  work  upon  the  tunnel,  at  a 
stipulated  sum  per  day.  Hurley  failed  to  pay  them  for  such 
work,  and  they  thereupon  filed  their  liens  for  the  same. 
Judgment  passed  in  their  favor,  and  we  find  no  error  in  the 
proceedings. 

Judgment  and  order  affirmed. 
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Current  Topics. 


SPECTATORS  AT  A  PRIZE  FIGHT. 

In  a  recent  case  {Begina  vs.  Coney ^  3  Grim.  L.  Mag.  647)  the 
question  as  to  the  liability  of  spectators  at  a  prize  fight  was  very 
thoroughly  discussed  by  the  Justices  of  the  English  High 
Court.  Nine  Justices  held  that  spectators  at  a  prize  fight  were 
not  participants  in  the  fight,  and  three  held  that  they  were. 
Eleven  opinions  were  filed,  all  of  the  Justices  but  one  think- 
ing  the  matter  of  sufficient  importance  to  warrant  separate 
opinions.  This,  of  course,  settles  the  law  in  Great  Britain,  and 
gives  a  great  stimulus  to  the  ''manly  art."  In  the  United 
States,  however,  this  decision  simply  amounts  to  reasoning  of 
high  authority.  The  two  most  distinguished  members  of  this 
Court,  Baron  Pollack  and  Lord  Chief  Justice  Coleridge,  were  in 
the  minority.  The  argument  of  the  Chief  Justice,  we  think,  is 
unanswerable.  He  says: ''  In  such  a  case  as  this  the  spectators 
really  make  the  fight;  without  them,  and  in  the  absence  of  any 
one  to  look  on  and  encourage,  no  two  men,  having  no  cause  of 
personal  quarrel,  would  meet  together,  in  solitude,  to  knock  one 
another  about  for  an  hour  or  two.  The  brutal  effects  of  prize 
fights  are  chiefly  due  to  the  crowd  who  resort  to  them.''  In 
reply  to  the  distinction  drawn  by  the  majority  of  the  Court 
between  those  who  keep  the  ropes,  collect  contributions,  and 
those  who  simply  look  on,  he  says:  ''  The  man  who  keeps  the 
ropes,  or  goes  around  to  collect  contributions,  no  more  really 
assaults  any  one  than  a  mere  spectator.  Once  granted  that  an 
actual  physicial  participation  i;>  the  assault  is  not  necessary,  it 
seems  to  me  that  there  is  no  legal  principle  in  distinguishing 
between  one  set  of  spectators  and  another."  In  reply  to  an 
analogy  drawn  by  the  majority  between  a  crowd  gathered 
uround  a  prize  fight  and  an  assemblage  in  a  street  witnessing 
the  commission  of  a  crime.  Baron  Pollack  very  ably  repeats : 
*'In  the  one  case  it  is  usually  the  bystanders  collected  around 
who  create  and  are  responsible  for  the  fight^  as  a  matter  of 
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interest  and  amusement  to  themselves.  In  the  other,  unless 
there  be  some  overt  act  by  gesture  or  word  which  denotes  assist- 
tance  or  encouragement,  it  would  be  contrary  to  all  reason  to 
infer  that  the  bystanders  were  taking  any  part  in  the  illegal  act." 
This  reasoning  we  think  conclusive,  and  sufficient  to  overcome 
the  effect  of  the  large  vote  of  nine  to  three,  when  the  decision 
shall  be  cited  as  authority  in  the  Courts  of  this  country. 


WHEN  MUST  A  BILL  OP  EXCEPTIONS  BE  SETTLED  ? 

This  current  topic  is  suggested  by  an  apparent  conflict  be- 
tween two  late  decisions  of  our  Supreme  Court. 

In  Levee  District  vs.  Ruber,  57  Cal.  42  (  7  Pac.  C.  L.  J.  165), 
it  was  held  (Department  One)  that  a  proposed  bill,  containing  a 
certain  exception,  was  presented  too  late,  because  not  presented 
until  more  than  three  months  after  the  ruling  or  decision  was 
made.  The  exception  had  been  taken  to  a  ruling  of  the  Court 
striking  out  a  portion  of  defendant's  answer.  It  does  not  ap* 
pear  how  long  this  settlement  was  after  the  entry  of  the  judg- 
ment, or  notice  thereof.  This  decision  was  based  on  Section 
649,  Code  of  Civil  Procedure,  which  provides  that  a  bill  of  ex- 
ceptions may  be  presented  for  settlement  at  the'time  the  decision 
is  made. 

In  Tregambo  vs.  Comanche  M,  and  M.  Co.,  57  Cal.  501,  (7 
Pac.  C.  L.  J.  636,)  the  Court  in  bank  virtually  overruled  the 
above  decision.  It  does  not  seem  to  have  been  called  to  their 
attention,  although  the  Chief  Justice  took  part  in  both  decisions. 

In  this  latter  case  it  was  claimed  that  a  bill  containing  an  ex- 
ception to  a  ruling,  refusing  to  set  aside  a  default,  was  too  late 
because  not  presented  until  more  than  twenty-nine  days  after 
this  ruling  (more  than  twenty  days  after  the  judgment.)  The 
Court  held  that,  though  the  bill  may  be  presented  at  the  time  of 
the  ruling,  it  could  be  exercised  at  any  time  j)rescribed  by  Sec- 
tion 650  of  the  Code  of  Civil  Procedure.  This  Section  allows 
ten  days  after  entry  of  judgment,  on  motion  thereof,  for  the 
preparation  of  a  draft  of  a  bill,  ten  days  for  preparing  amend- 
ments by  adverse  party,  and  ten  days  thereafter  for  the][  pre- 
senting of  the  bill  to  the  Court  for  settlement. 

In  the  department  decision,  Section  649  was  construed  as 
amendatory.  In  the  subsequent  bank  decision,  it  is  construed 
as  merely  directory. 
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Supreme  dourt  of  California. 

In  Bane. 

[FUed  August  30,  1882.]    ^ 
No.  10,668. 
PEOPLE,  Respondent,  vs.  MOBINE,  Appellant. 

OsiicniAi«  Law — Imbtbuotions— AppiAii — Ebbob.  The  judgment  in  a  orim- 
inal  case  will  not  be  reyened  because  of  error  in  an  instraotion,  where 
it  appears  from  the  whole  charge  that  the  point  inyoWed  in  the  erro- 
neoas  inBtraotion  was  properly  presented  in  another  portion  of  the 
charge. 

Id. — Id.  If  other  inatmctiona  are  given  which  qualify  and  explain  an  ob- 
jectionable instruction,  the.  whole  charge  will  be  c^naidered;  and  if, 
»8  a  whole,  it  correctly  presents  tho  law  applicable  to  the  case,  the 
judgement  will  not  be  reyersed. 

Id. — Id.  It  is  not  necessary  that  each  instruction  should  fully  state  the  law 
of  the  case;  an  instruction  may  be  helped  out  and  explained  by  an- 
other on  the  same  point.  In  such  case  the  Oourt  will  look  to  all  the 
instructions  in  pari  materia  for  the  purpose  of  determining  whether 
the  law  ha4  been  correctly  giyen  to  the  jury. 

Eyzdenob — WzTNiss — Dbpositxon — Bbfobtbb's  NoTBB*-OBBTmQAT>.  De- 
fendant offered  and  read  a  portion  of  a  deposition  from  the  report- 
er's notes,  sworn  to  be  correct,  for  the  purpose  of  impeaching  a  wit- 
ness on  a  former  trial.  Held,  the .  prosecution  was  entitled  to  intro- 
duce the  part  of  the  dex>osition  corroborating  the  witness,  notwith- 
standing defendant's  objection  that  the  notes  were  not  properly 
certified. 

Id. — DBimsBHiiBss.  The  refusal  of  the  Court  to  allow  an  answer  to  a  ques- 
tion as  to  drunkenness  of  another  witness,  held,  not  prejudicial  to  de- 
fendant, because  the  witness  qaestioned  subsequently  testified  fully 
on  the  subject. 

Appeal  from  Superior  Court,  Yolo  County. 

Bridgford  dk  Ball,  for  appellant. 
Starr,  for  respondent. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

The  first  error  assi^ed  on  this  appeal,  is  founded  upon 
the  following  instructions  given  to  the  jury,  which,  it  is 
claimed  bv  the  defense,  were  erroneous : 

1.  ''  To  justify  a  person  in  killing  another  in  self-defense, 
it  must  appear  that  the  danger  was  so  urgent  and  pressing, 
that  in  order  to  save  his  own  life,  or  to  prevent  his  receiving 
great  bodily  harm,  the  killing  of  deceased  was  absolutely 
necessary;  and  it  must  also  appear  that  the  person  killed 
was  ilie  assailant,  or  iliat  the  slayer  had  really  and  in  good 
faith  endeavored  to  decline  any  further  struggle  before  the 
mortal  blow  is  given." 
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2.  ''To  constitute  murder  in  the  first  de^ee  it  is  only 
necessary  that  the  act  of  killing  be  preceded  oy  and  the  re- 
sult of  a  concurrence  of  will,  deliberation  and  premeditation 
on  the  part  of  the  slayer.  There  need  be  no  appreciable 
space  of  time  between  the  intent  to  kill  and  the  act  of  killing. 
They  may  be  as  instantaneous  as  successive  thoi^hts  of  the 
mind." 

3.  ''  The  killing  being  shown  in  a  given  case,  if  it  appears 
that  the  killing  was  wilful,  deliberate  and  premeditated,  it 
constitutes  murder  in  the  first  degree." 

The  objection  made  to  the  first  instruction  referred  to 
above  is,  that  the  jury  were  told  that  the  defendant  had  no 
right  to  act  upon  an  apparent  necessity,  but  the  necessi^ 
must  have  been  actual;  and  that  it  entirely  ignores  the  well- 
settied  doctrine  that  a  defendant  in  a  criminal  case  is  justi- 
fied in  killing  his  assailant,  when  the  facts  and  circumstances 
connected  with  the  homicide  are  of  such  a  character  as  to 
create  a  reasonable  and  todl/omided  bdief  of  actual  danger 
and  necessity.  It  is  claimed  that  the  instruction  given  was 
disapproved  by  this  Court  in  the  case  of  People  vs.  Flahave 
(8  Pac.  G.  L.  J.,  47),  and  it  may  be  conceded,  for  the  pur- 
pose of  this  case,  that  the  position  taken  by  the  learned 
counsel  for  the  defense  is  correct.  But  it  does  not  follow 
therefrom  that  the  judgment  of  the  Court  should  be  re- 
versed. If  other  instructions  were  given  which  qualify  and 
explain  the  objectionable  instruction,  the  whole  charge  will 
be  considered,  and  if,  as  a  whole,  it  correctly  presents  the 
law  applicable  to  the  case,  the  judgment  will  not  be  reversed. 
In  other  words,  it  is  not  necessary  that  each  instruction 
should  fidly  state  the  law  of  the  case;  but  an  instruction 
maj  be  helped  out  and  explained  by  another,  on  the  same 
point;  and  in  such  a  case  the  Court  will  look  to  all  the  in- 
structions in  pari  materia  for  the  purpose  of  determining 
whether  the  law  has  been  correctly  given  to  the  jury. 

In  the  case  of  People  vs.  Bagnell,  31  Cal.  409,  it  was  held 
that  in  order  to  determine  the  correctness  of  the  charge  of 
the  Court  to  the  jury  in  a  criminal  case,  its  difierent  parts 
must  be  considered  in  their  relations  to  and  with  each  other. 
In  the  case  of  People  vs.  Dennis,  39  Cal.  629,  the  Court 
says:  ''The  defendant  is  not  prejudiced  by  instructions* 
some  portions  of  which,  taken  by  themselves,  may  be  ob* 
jectionable,  but,  as  subsequently  qualified,  embrace  a  correct 
exposition  of  the  law  upon  the  points  presented."  And  in 
the  case  of  People  vs.  Cleveland^  49  Cal.  577,  the  law  on 
this  subject  is  stated  as  follows:  ''While  some  of  the  in- 
structions are  perhaps  subject  to  criticism,  and  may  not  state 
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the  law  with  precise  iK^ouracy^  yet,  taken  as  a  whole,  they 
were  substantially  correct,  and  could  not  haye  misled  the 
jury  to  the  preiudice  of  the  defendant."  There  is  another 
case  on  this  subject,  in  which  we  find  the  following  language 
of  Mr.  Justice  McEinstry,  in  deliyering  the  opinion  of  the 
Court:  ''We  must  take  the  charge  together,  and  if,  without 
strainipg  any  portion  of  the  language,  it  harmonizes  as  a 
whole  and  fairly  and  correctly  presents  the  law  bearing  on 
the  issues  tried,  we  will  not  disturb  the  judgment  because  a 
separate  instruction  does  not  contain  all  the  conditions  and 
limitations  which  are  to  be  gathered  from  the  entire  text." 
(P^pfe  ys.  DoyeU,  48  Cal.  85.) 

We  will  proceed  to  examine  other  instructions  giyen  by 
the  Court  on  the  question  of  justifiable  homicide,  and  see  if 
they  did  not,  as  a  whole,  correctly  present  to  the  jury  the 
law  on  that  subject.  Instruction  4  giyen  by  the  Court  to  the 
jury  is  in  the  following  language: 

''Homicide  is  justifiable  when  committed  by  a  person  in 
either  of  the  following  cases: 

"1.  When  resisting  any  attempt  to  murder  any  person 
or  to  commit  a  felony,  or  to  do  some  great  bodily  injury 
upon  any  person,     *    *    * 

"3.  When  committed  in  the  lawful  defense  of  any  such 
person,  or  of  a  wife  or  husband,  parent,  child,  msister,  mis- 
tress or  seryant  of  such  person,  where  there  is  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony  or  to  do 
some  great  bodily  injury,  etc.  *  *  *  A  bare  fear  of  the 
commission  of  any  of  the  offenses  mentioned  in  the  second 
and  third  subdiyisions  of  the  last  instruction,  by  Gardner, 
to  preyent  which  the  defendant  would  haye  been  justified 
in  inflicting  the  wound  on  Gardner,  is  not  sufiicient  to  justify 
defendant.  But  the  circumstances  must  haye  been  sumcient 
to  haye  excited  the  fear  of  a  reasonable  person,  and  defendant 
must  haye  acted  under  the  influence  of  such  fear." 

Instruction  15:  "A  man  cannot,  in  any  case,  justify  kill- 
ing another  by  a  pretense  of  necessity,  unless  he  was  wholly 
without  fault  in  bringing  about  that  necessity.  A  man  has  a 
right  to  defend  himself  against  a  sudden  and  unexpected 
assault  by  another;  but  if  that  assault  does  not  seriously 
injure  him,  or  contain  in  itself  circumstances  of  imminent 
danger  or  injury  to  him,  and  the  circumstances  in  which  he 
is  phced  by  it  are  insufficient  to  justify  him  in  the  belief  that 
such  danger  exists,  he  has  no  right  to  take  adyantage  of  the 
opportunity,  which  such  an  assault  giyes  him,  to  slay  his 
assailant. " 

The  foregoing  instructions  were  giyen  at  the  instance  of 
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the  prosecution,  and,  afterwards,  the  following  on  the  same 
subject  were  given  at  the  request  of  the  defendant: 

''If  jou  find  from  the  evidence  that  the  defendant  in- 
flicted a  wound  upon  deceased,  from  which  deceased  died, 
and  that  such  wound  was  inflicted  by  defendant  in  the  lawful 
defense  of  his  person,  or  when  there  was  reasonable  ground 
for  defendant  to  apprehend  a  desi^  on  the  part  of  deceased 
to  do  defendant  some  great  bodily  injury,  and  im'minent 
danger  of  such  design  being  accomplished,  then  the  jury 
are  instructed  that  defendant  was  justifiable,  and  you  must 
find  him  not  guilty." 

"The  jury  are  {instructed  that  in  determining  the  question 
as  to  whether  there  were  reasonable  grounds  for  the  defendant 
to  hdieve  that  the  deceased  intended  to  inflict  some  great 
bodily  injury  upon  the  person  of  the  defendant,  they  should 
not  only  take  mto  consideration  all  the  circumstances  sur- 
rounding the  difficulty  which  resulted  in  the  death  of  the  de- 
ceased, but  they  i^ould  also  consider  any  feelings  or  bitter 
enmity  on  the  part  of  deceased  towards  the  defendant,  and 
which  defendant  knew  to  exist;  and  also  any  threats  of  vio- 
lence that  may  have  been  made  by  deceased  against  defend- 
ant, and  which  had  been  communicated  to  defendant." 

'*The  jury  are  instructed  that  if  the  deceased  assaulted 
the  defendant  under  such  circumstances  as  to  create  a  reajson-- 
able  apprehension  that  he,  the  defendant,  was  about  to  suffer 
great  oodily  injury,  the  defendant  had  a  right  to  act  upon 
such  appearances  and  to  kill  the  deceased  if  necessary  to* 
avoid  tne  apprehended  danger,  and  under  such  circumstances 
the  killing  would  be  justifiable,  although  it  might  afterwards 
turn  out  that  the  appearances  were  false,  and  there  was  in 
fact  neither  design  to  do  him  serious  injury,  nor  danger  that 
it  would  be  done." 

Applying  the  above  rule,  well  established  by  the  decisions 
in  this  State,  to  the  charge  given  by  the  Court  in  this  case, 
we  find  that  as  a  whole  it  correctly  presents  the  law  of  justi- 
fiable homicide,  although  it  may  be  admitted  that  one  instruc- 
tion, standing  alone,  does  not  ^^  contain  all  the  conditions 
and  limitations  which  are  to  be  gathered  from  the  entire 
text."  And  the  same  may  be  said  with  reference  to  the  other 
two  instructions  to  which  our  attention  hds  been  directed. 
The  instructions  omitted  the  element  of  malice,  and  spoke  of 
a  killing,  wilful,  deliberate  and  premeditated;  but  the  Court, 
in  its  definition  of  the  crime  of  murder,  told  them  that  the 
killing  must  be  with  malice,  in  order  to  make  it  murder. 

2.  The  next  point  relates  to  the  admission  in  evidence  of 
the  reporter's  notes.     It  is  claimed  on  behalf  of  the  defend- 
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ant  that  the  notes  of  the  short-hand  reporter  were  not  certi- 
fied as  correct.  It  appears,  however,  firom  the  transcript  in 
the  case,  that  the  reporter  was  called  as  a  witness  hy  the  de- 
fendant^ and  upon  his  examination  in  chief  testified,  that  he 
took  down  the  testimony  of  Britt  in  short-hand  and  trans- 
cribed it  into  long-hand;  that  ''the  paper'*  ^is  notes  of 
fhe  eyidence)  ''was  a  correct  transcript  of  Q.  L.  Britt's 
testimony  as  given  in  the  last  trial  in  Colusa/'  An  effort 
had  been  made  by  the  defense  to  impeach  the  witness 
Britt  by  showing  that  he  had  testified  on  a  former  trial  of 
this  case  to  a  state  of  facts  different  from  that  stated  by  him 
on  the  second  trial.  This  testimony  of  the  reporter  (Trans- 
cript, p.  74,)  was  given  on  the  part  of  the  defendant  in 
maiking  out  his  defense,  and  a  portion  of  the  deposition  re- 
ferred to  hy  said  reporter  was  used  by  the  defendant  for  the 
purpose  of  showing  that  the  witness  Britt  had  made  a  dif- 
ferent statement  in  some  points  from  that  made  upon  the 
present  trial;  but  such  deposition  was  not  used  nor  was  any 
portion  of  it  introduced  by  the  defendant  upon  the  points  in 
reference  to  which  the  wi&ess  DeLap  (the  impeaching  wit- 
ness) testified.  Thereupon  the  prosecution  '' offered  the 
deposition  on  the  point'  as  to  the  moving  off  from  the  east 
end  of  the  bar,  as  to  the  position  the  parties  occupied,  and 
the  prosecution  was  permitted  to  read  in  evidence  that  part 
of  tne  deposition  which  tended  to  contradict  DeLap,  ana  to 
corroborate  the  witness  Britt's  statement  on  this  trial."  It 
will  appear  from  an  examination  of  the  evidence  of  the  wit- 
ness I)eLap,  found  in  the  transcript,  that  he  testified  to  what 
the  witness  Britt  swore  to  on  the  former  trial  in  reference 
to  the  position  of  the  parties,  the  deceased  and  the  defend- 
ant, and  their  movements  at  the  time  the  homicide  was  com- 
mitted, and  it  was  that  part  of  the  deposition  of  Britt  which 
related  to  these  facts,  that  the  prosecution  was  allow.ed  to 
read  in  evidence.     In  this  we  think  there  was  no  error. 

3.  The  third  alleged  error  grows  out  of  the  refusal  of  the 
Court  to  permit  the  witness  Cunningham  to  answer  the  fol- 
lowing question : 

"I  wul  ask  you  if,  in  your  opinion,  Waite  was  in  a  condi- 
tion to  intelligently  see  any  difficulty  and  afterwards  re- 
late it?" 

The  witness  Waite  had  been  called  for  the  prosecution  and 
had  testified  to  the  circumstances  attending  the  homicide, 
and  Cunningham  had  testified  that  he  had  a  great  deal  of 
experience  with  drunken  men.  The  question  was  objected 
to  by  the  prosecution,  and  the  objection  was  sustained  by 
the  Court. 


92      Cabpenteb  et  al.  v.  Natoma  Water  and  Mg.  Co. 

It  is  not  necessary  for  us  to  determine  how  far  the  testi- 
mony of  experts  is  admissible  on  the  question  of  drunken- 
ness, or  whether  the  particular  question  objected  to  was  a 
proper  one  or  not,  for  the  simple  reason  that  the  defendant 
was  not  injured  by  the  refusal  of  the  Court  to  allow  the  ques- 
tion, as  wQl  appear  from  an  examination  of  the  transcript. 
Cunningham  was  asked:*  ''What  was  his  condition  for  so- 
briety? Ans. — ^I  coi^sidered  him  drunk.  Q. — How  drunk? 
Ans. — So  drunk  I  could  get  nothing  from  him  in  the  case  at 
all.  Q. — What  effort  did  you  make  to  find  out  from  Waite 
what  had  occurred  there  ?  Ans. — I  considered  him  so  drunk 
that  I  did  not  make  much  effort.  I  did  not  consider  I  could 
find  out  much  from  him.  Q. — You  undertook  to  talk  with 
him,  and  found  him  drunk?  Ans. — Yes,  I  went  up  to  the 
hax;  he  was  there  and  had  his  hands  on  his  chin." 

What  has  been  said  with  reference  to  the  witness  Waite, 
applies  with  .equal  force  to  the  witness  Watkins.  Cunning- 
ham testified  fully  as  to  the  condition  of  esuoh  of  them,  and 
if  he  Ij^ad  been  allowed  to  answer  the  questions  objected  to 
no  greater  weight  would  have  been  imparted  to  his  evidence. 
Conceding,  therefore,  for  the  purpose  of  the  argument,  that 
the  witness  should  have  been  peimitted  to  answer  the  ques- 
tions objected  to,  we  are  clesurly  of  the  opinion  that  the  de- 
fendant's case  was  not  prejudiced  by  the  action  of  the  Court 
in  sustaining  th'e  objections  to  them. 

The  record  shows  no  error  for  which  the  judgment  should 
be  reversed,  and  the  judgment  and  order  are  affirmed. 

We  concur:  McKee,  J.,  Thornton,  J.,  Boss,  J.,  Myrick, 
J.,  McKinstry,  J. 

Department  No.  2. 


[Filed  August  22,  1882.] 
No.  8134. 

CAEPENTEE  et  al..  Respondents, 

vs. 

NATOMA  WATER  AND  MINING  COMPANY, 

Appellant. 

Statutx  of  Limitations  —  Fobmeb  Action  —  Dbfsnsb — EjEcnfurr.  The 
bringing  of  an  action  of  ejectment  and  the  recovery  f>f  a  judgment* 
does  not  affect  the  right  of  a  defendant  to  avail  himself  of  the  statate 
of  limitHtions  in  another  action  Bubsequently  brought,  between  which 
two  actions  there  is  no  connection  except  that  they  relate  to  the  same 
sabject-matter  and  are  between  the  same  parties  or  their  privies. 
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I]>. — ^Ix>.    The  preflent  action  is  not  foonded  upon  the  jadgment  in  the  for- 
mer case,  and  no  allnsion  is  made  to  it  in  the  complaint  herein. 

Appeal  from  Superior  Court,  El  Dorado  County 

A.  P.  CaUifiy  for  appellant. 

O.  J.  Carpenter^  for  respondents. 

Morrison,  C.  J.  delivered  the  opinion  of  the  Court: 

Plaintiffs  brought  an  action  against  defendant  for  the 
recovery  of  certain  land  described  in  the  complaint,  and 
defendant  interposed  as  a  defense  to  the  action,  the  plea  of 
the  statute  of  limitations.  The  case  comes  up  on  the  judg- 
ment roll,  and  it  will  be  sufficient  for  us  to  refer  to  some 
of  the  findings  filed  by  the  learned  Judge  before  whom  the 
iarial  was  had! 

"In  the  early  part  of  the  year  1861,  the  line  of  the  canal 
mentioned  in  the  pleadings  was  surveyed  and  located  on  the 
lands  sought  to  be  recovered  in  this  action;  and  that  during 
the  years  1851  and  1852  was  being  excavated  by  the  defend- 
ant; and  that  the  canal  was  completed  through  said  lands 
about  the  first  of  March,  1853,  and  has  ever  since  been  con- 
tinuously used  and  possessed  by  defendant  for  running  water 
therein.  That  the  land  over  and  all  through  which  said 
canal  was  constructed  was  vacant,  unclaimed  public  land  of 
the  United  States  Government." 

"That  said  canal  is  about  twenty-five  miles  in  length, 
with  several  branches;  and  ever  since  its  construction  has 
been  claimed  by  the  defendant  as  its  property,  and  so  con- 
tinuously held  and  used.  That  the  premises  described  in 
plaintiffs'  complaint  were  at  the  time  said  canal  was  located 
and  constructed,  and  for  a  long  time  thereafter,  public  lands, 
belonging  to  the  Government  of  the  United  States." 

"That  for  more  than  twenty-six  years  before  the  com- 
mencement of  this  action,  the  part  or  portion  of  the  lands 
described  in  plaintiffs'  complaint  as  passed  over  and  occupied 
by  said  canal  of  defendant,  was  in  the  continued,  uninter- 
rupted, absolute,  peaceable  and  exclusive  possession  of  de- 
fendant, except  as  interrupted  by  the  suit  brought  by  plain- 
tiflfe'  predecessor  in  interest,  B.  N.  Bugby,  to  recover  posses- 
sion of  said  premises,  as  in  the  findings  hereinafter  set  forth. 
That  defendant  claimed  title  thereto  adverse  to  plaintiffs  and 
all  other  persons,  and  that  during  all  this  time  defendant  was 
running  water  through  said  canal,  and  exercising  dominion 
and  control  over  the  whole  thereof,  and  running  water  there- 
in for  the  purposes  aforesaid." 

"That  defendant's  right  to  the  use  of  the  land  sued  for  in 
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this  action,  for  the  purposes  of  furnishing  water  for  mining, 
agricultural,  domestic,  and  other  uses  and  purposes  during 
aU  the  time  since  the  construction  of  said  canal,  has  been 
uniformly  acknowledged  and  recognized  by  the  local  customs 
and  decisions  of  the  Courts  of  this  State  and  the  United 
States,  except  in  the  suit  brought  by  plaintiffs'  predecessor 
in  interest,  B.  N.  Bugby,  against  defendant,  to  recover 
possession  of  said  land  and  premises,  as  hereinafter  in  these 
findings  set  forth."' 

''That  on  the  22d  day  of  April,  1867,  the  State  of  Cali- 
fornia, under  the  provisions  of  an  Act  of  the  Congress  of  the 
United  States,  entitled  'An  Act  to  provide  for  the  survey  of 
the  public  lands  of  California,  the  granting  of  pre-emption 
rights  therein,  and  for  other  purposes,'  approved  March  3, 
1853,  and  in  accordance  with  tne  various  Acts  of  the  Legis- 
lature of  said  State  preceding  said  22d  day  of  April,  1867, 
did  by  letters  patent  ^ant  and  convey  to  B.  N.  ^ugby,  the 
plaintiffs'  predecessor  in  interest,  the  tracts  of  land  located 
and  described  as  follows,  to  wit:  The  southeast  quarter,  and 
the  east  half  of  the  southwest  quarter,  and  the  northwest 
quarter  of  the  southwest  quarter,  all  of  Section  No.  16, 
Township  No.  10  north,  range  No.  8  east.  Mount  Diablo 
base  and  meridian,  together  with  all  the  privileges  and  appur- 
tenances thereunto  belonging  and  appertaining." 

By  the  twelfth  finding  it  appears  tnat  Bugby  (under  whom 
plaintiffis  derive  title),  commenced  an  action  similar  to  the 
present,  on  the  16th  day  of  April,  1868,  and  recovered  a  judg- 
ment therein  in  the  District  Court  in  April,  1873;  that  an  ap- 
peal was  taken  to  the  Supreme  Court  and  the  judgment  was 
affirmed  on  the  30th  day  of  April,  1875;  that  thereupon  an 
appeal  was  taken  to  the  Supreme  Court  of  the  United  States, 
and  by  that  Court  the  judgment  of  the  Supreme  Court  of 
the  State  was  affirmed  in  the  year  1878. 

The  comiplaint  now  before  us  was  filed  on  tlie  18th  day  of 
February,  1880.  There  is  but  one  question  in  the  case,  and 
that  is,  were  the  plaintiffs  barred  by  the  statute  of  limita- 
tions? If  not,  it  IS  very  clear  that  the  judgment  was  correct, 
and  should  be  affirmed.  Was  this  statute  saved  by  the  bring- 
ing of  the  action  of  Buffby  against  the  defendant?  The  pres- 
ent action  is  not  founaed  upon  the  judgment  in  the  Bugby 
case,  and  no  allusion  is  made  to  such  judgment  in  the  com- 
plaint filed  in  this  case.  It  is  well  settled  that  any  interrup- 
tion in  the  statute  of  limitations  stops  its  running  and  estab- 
lishes a  new  date  from  which  it  again  begins  to  run.  But 
does  the  bringing  of  an  action  and  the  recovery  of  a  judg- 
ment affect  the  right  of  the  defendant  to  avail  himself  of  the 
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statute  as  a  defense  in  another  action,  between  which*  two  ac- 
tions there  is  no  connection  except  that  thej  relate  to  the 
same  snbject-matter  and  are  between  the  same  parties  or 
their  privies? 

In  his  argument  the  learned  counsel  for  the  defense  very 
pertinently  says:  ''This  action  is  not  an  action  in  aid  of  the 
judgment  put  in  evidence,  nor  a  proceeding  to  procure  the 
execution  of  that  judgment."  The  present  action  is  not  a 
continuation  of  the  former  one,  and  is  in  no  measure  con- 
nected with  it.  It  is  a  separate  and  independent  proceeding 
which  could  have  been  as  well  maintained  without,  as  with 
reference  (by  evidence  or  otherwise)  to  the  first  action  and 
judgment  therein,  and  the  plaintiff  as  foUy  eetabUshed  his 
ri^ht  to  a  recovery  after  he  had  introduced  his  patent  in 
evidence,  as  he  did  by  superadding  proof  of  a  judgment  in 
the  case  of  Bugby,  referred  to  above. 

Our  attention  has  not  been  called  to  any  case  which  con- 
flicts with  the  views  above  expressed,  and  we  are  not  aware 
of  any.  The  California  cases  referred  to  by  the  learned  coun- 
sel for  plaintiffs  are  not  in  point. 

Judgment  reversed. 

We  concur:    Thornton,  J.,  Sharpstein,  J. 


Depabtment  No.  1. 


|FiledAugust26,  1882.] 

No.  7816. 

STBONG,  Bespokdent, 

vs. 

PliACEBVILLE  B.  B.  CO.,  Appellant. 

KxoiJOEiroK — Bntoixa  op  Bsll — ^LoooMonrs — Dakagks.  Action  to  recover 
damages  for  injuries  resulting  from  the  negligence  of  defendant, 
whereby  plaintiff 's  team  was  frightened,  resulting  in  the  injuries  to 
plaintiff  complained  of.  Held:  The  evidence  tended  to  prove  that 
the  injury  complained  of  was  the  direct  result  of  the  omission  to  ring 
the  locomotive  bell  as  required  by  the  statute  (486,  0.  0.) . 

Id. — NoNsinT — IfKw  Tbzal.  The  question  whether  plaintiff  was  so  plainly 
guilty  of  contributory  negligence  as  that  the  Court  below  should  have 
granted  a  nonsuit,  or  new  trial,  is  to  be  determined — as  such  questions 
must  idways  be  determined — ^by  the  particular  circumstances  of  the 
ease. 

Id. — Id.  Plaintiff  had  a  right  to  drive  upon  M  street,  Sacramento,  and  to 
cross  the  track  at  the  foot  of  that  street^  provided  he  adopted  every 
reasonable  precaution  against  injury  from  moving  f rains.  There  was 
evidence  that  M  street  was  built  up  on  each  side,  and  lined  with  piles 
of  lumber  in  such  manner  as  that  a  train  upon  the  track  could  not  be 
seen  until  plaintiff  approached  very  near  to  the  track. 
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Id.— Id.  Plaintiif  had  a  right  to  rely  upon  the  performance  by  those  on  the 
looomotiYe  of  every  act  imposed  by  law  dpon  them  when  approaching 
a  crossing.  In  the  legal  sense  he  was  innocent  of  negligence  nnless 
there  was  a  want  of  ordinary  care  and  prudence  on  his  part. 

Id. — Id. — CoMTsiBnTOBT  Nkolioinos.  The  role  is,  not  that  any  degree  of 
negligence,  howeyer  slight,  which  directly  ooncnzs  in  producing  the 
injury,  will  prevent  a  recovery;  but  if  the  negligence  of  the  plaintiff^ 
amounting  to  the  absence  of  ordinary  care,  shall  contribute  prox- 
imal ely,  in  any  degree,  to  the  injury,  the  plaintiff  shall  not  recover. 

Id^ — Id,  The  degree  of  caution  required  is  relative  to  the  risk;  but  no 
person  is  bound  to  assume  that  another  will  abandon  any  reasonable 
precaution,  or  violate  the  obligation  imposed  upon  him  by  the  laws  of 
the  land.  It  cannot  be  imputed  as  negligence  in  plaintiff  that  he  did 
not  anticipate  culpable  negligence  on  the  part  of  the  employees  of 
defendant.  It  was  not  the  duty  of  plaintiff  to  stop,  fasten  his  horse 
at  some  point  considerably  distant  from  the  track,  and  from  tlience  to 
make  a  reconnoissanoe  of  the  situation  afoot. 

Id. — Id. — Vebdiot — Instbuction.  The  verdict  does  not  prove  that  the  jury 
disobeyed  an  instruction  given  at  defendant's  request,  because  they 
may  have  found  that  plaintiff  could  not  have  heard  the  approach  of 
a  locomotive  or  train  had  his  horses  been  walking. 

Id. — Id.  If  there  is  imminent  danger  of  a  collision,  which  might  be  avoided 
by  stopping  or  slowing  a  train,  the  engineer  cannot  justify  himself  in 
driving  his  engine  upon  a  wagon  and  horses  under  the  plea  that  the 
driver  should  have  kept  out  of  the  way. 

Id. — Id.  The  jury  had  been  told,  in  effect,  that  if  plaintiff  could  have 
heard  the  locomotive  in  time  to  avoid  the  consequences  which 
followed,  he  was  guilty  of  contributory  negligence.  This  charge  was 
more  strongly  in  favor  of  defendant,  than  if  they  had  been  told  that 
he  should  give  way  to  the  locomotive  after  he  saw  or  heard  it. 

Id. — Id.  It  cannot  be  said  that  plaintiff  ought  not  to  have  recovered,  if,  by 
reason  of  the  carelessness  of  the  engine>driver  and  without  any  want 
of  prudent  care  on  his  part,  he  found  himself  in  such  close  proximity 
to  the  locomotive  as  that  his  team,  composed  of  horses  ordinarily  well- 
broken,  and  of  ordinary  gentleness,  frightened  and  ran.  All  the  cir- 
cumstances were  to  be  considered  by  the  jury. 

Id. — Id.  The  proposition  that  plaintiff  ought  not  to  recover  unless  the  loco- 
motive, or  some  part  of  the  train,  came  into  actual  contact  with  hia 
horse  or  vehicle,  cannot  be  maintained. 

New  Tbial — CoNFLZOT  OF  EviDKNci.  An  order  denying  a  motion  for  a  new 
trial  will  not  be  disturbed  where  there  is  a  substantial  conflict  in  the 
evidence. 

Appeal  from  Superior  Court,  Sacramento  County. 

jT.  B.  McFarland,  for  appellant. 

Cadifxdader,  Devlin,  and  Hopper,  for  respondent. 

MoEiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

There  was  certainly  a  very  substantial  conflict  in  the 
evidence  with  reference  to  negligence  on  the  part  of  the 
defendant,  and  the  Court  below  aenied  a  motion  for  a  new 
trial. 

The  question  whether  plaintiff  was  so  plainly  guilty  of 
contributory  negligence  as  that  the  Court  below  should  have 
granted  a  nonsuit,  or  new  trial,  is  to  be  determined — as  such 
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qoeetions  must  always  be  determined — by  the  particular 
oucomstances  of  the  case.  Plaintiff  had  a  right  to  drive  upon 
"M"  street,  and  to  cross  the  track  at  the  foot  of  that  street, 
provided  he  adopted  every  reasonable  precaution  agdinst 
injury  from  moving  trains.  There  was  evidence  that  ''  M  " 
street  was  built  upon  each  side,  and  lined  with  piles  of 
lumber  in  such  a  manner  as  that  a  train  upon  the  mile 
track  oould  not  be  seen  until  plaintiff  approached  very  near 
to  the  track.  What  should  he  have  done  to  avoid  the  im- 
putation of  negligence?  The  engine  bell  was  not  rung  as 
required  by  Section  486  of  the  Civil  Code.  This  must  be 
assumed  in  this  Court  because  there  was  testimony  to  that 
effect.  Kor  can  it  be  presumed,  as  against  the  verdict,  that 
the  noise  of  plaintiff's  wagon,  as  his  horses  were  proceeding 
upon  a  ''slow  trot,"  would  have  prevented  his  hearing  the 
bell,  had  the  beU  been  rung.  Plaintiff  had  a  right  to  rely 
upon  the  performance  by  i£ose  on  tiie  locomotive  of  every 
act  imposed  by  law  upon  them  when  approaching  a.crossing. 
In  the  legal  sense,  he  was  innocent  of  negligence,  unless 
there  was  a  want  of  ordinary  care  and  prudence  on  his  part. 
The  rule  is,  not  that  any  de^ee  of  negligence,  however 
slight,  which  directly  concurs  m  producing  the  injury  will 
prevent  a  recovery;  but  if  the  negligence  of  the  plaintiff, 
amounting  to  the  absence  of  ordinary  care,  shall  contribute 
proximately,  in  any  degree,  to  the  injury,  the  plaintiff  shall 
not  recover.  {Bobi'Mon  vs.  W.  P.  R.  U,  Co.j  48  Cal.  423.) 
A  very  timid  or  cautious  person  would  not,  perhaps,  have 
driven  in  the  direction  of  the  railroad,  knowing  that  a  train 
mighi  pass  along  the  track,  and  that  the  warning  bell  might 
not  be  sounded.  But  the  question  is:  Did  the  plaintiff 
exercise  ordinary  care  and  prudence  in.  doing  what  he  did? 
The  degree  of  caution  required  is  relative  to  the  risk;  but 
no  person  is  bound  to  assume  that  another  will  abandon  any 
reasonable  precaution,  or  violate  the  obligation  imposed 
upon  him  by  the  laws  of  the  land.  Plaintiff  was  authorized 
to  assume  that  all  other  persons  using  the  street  would  do 
so  with  due  care.  It  cannot  be  imputed  as  negligence  that  he 
did  not  anticipate  culpable  negligence  on  the  part  of  the 
employees  of  defendant.  (Shearman  &  Bedfield,  Sec.  31.) 
He  had  a  ri^ht  to  assume,  until  he  rqfiched  a  point  where 
he  could  look  up  and  down  the  track,  that  no  train  was 
approaching  the  crossing,  because  there  was  no  sound  of  an 
engine  bell.  He  would  have  had  no  right  to  close  his  eyes, 
had  he  been  in  a  position  to  see  the  track;  but,  as  already 
stated,  the  evidence  shows  that  he  could  not  look  up  and 
down  the  track,  because  of  the  intervening  buildings  and 
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lumber,  until  he  reached  a  point  very  near  it.  Had  he  been 
where  the  track  was  ordinarily- visible,  but  some  transitory 
obstacle  impeded  his  vision,  as  the  clouds  of  dust  in 
If  leming's  case  (48  Cal.  263) — ^it  might  have  been  his  duty  to 
wait  until  the  obstacle  was  removed.  But  here  plaintiff's 
view  was  cut  off  by  permanent  erections;  he  certainly  had 
the  right  to  use  the  street.  We  cannot  say  that  it  was  his 
duiy  to  stop,  fasten  his  team  at  some  point  considerably 
distant  from  the  track,  and  from  thence  make  a  reconndissance 
of  the  situation  afoot.  Whether  plaintiff  was  properly 
cautious  after  he  reached  a  place  from  which  he  could  see 
the  track  was  a  question  of  fact  as  to  which  we  cannot  say 
the  jury  found  wrongly. 

Of  course  our  conclusion  assumes  the  facts  to  have  been 
as  testified  to  by  plaintiff  and  his  witnesses,  since  the  only 
point,  to  be  considered  here,  is  whether  the  question  of 
contributory  negligence  should  have  been  taken  away  from 
the  jury  or  a  new  trial  granted. 

Ap{>ellant  argues  that  the  jury  disobeyed  the  eleventh  in- 
struction given  at  the  request  of  defendant's  counsel.  The 
verdict  does  not  prove  this,  because  the  jury  may  have  found 
that  plaintiff  could  not  have  heard  the  approach  of  a  loco- 
motive or  train  had  his  horses  been  walking. 

The  general  statement  in  the  fifth  instruction  asked  for  by 
defendants's  counsel,  is  taken  from  Shearman  &  Bedfield 
(Sec.  481.)  Separated  from  the  context,  however,  it' might 
hf^ve  misled  the  jury,  and  the  Court  below  was  justified  in 
refusing  it.  *  As  offered,  it  might  have  been  applied  to  the 
question  of  negligence  on  the  part  of  defendant.  If  there  is 
imminent  danger  of  collision,  which  might  be  avoided  by 
stopping  or  slowing  a  train,  the  engineer  cannot  justffy  him- 
self in  driving  his  eiigine  upon  a  wagon  and  horses,  under 
the  plea  that  the  driver  should  have  kept  out  of  the  way. 
The  case  shows  no  contest  for  the  right  of  way.  The  jury 
had  been  told  in  effect  that  if  plaintiff  could  have  heard  the 
locomotive  in  time  to  avoid  the  consequences  which  followed, 
he  was  guilty  of  contributory  negligence.  This  charge  was 
more  strongly  in  favor  of  defendant  than  if  they  had  been 
told  that  he  should  give  way  to  the  locomotive  after  he  saw 
or  heard  it. 

The  sixth  instruction  asked  by  defendant  was  to  the  effect 
that  plaintiff  could  not  recover  if  his  horses  were  frightened 
by  the  appearance  of  the  locomotive,  or  the  ordinary  sound 
of  its  passage.  The  instruction  ignores^  the  otiier  circum- 
stances of  the  case.  We  cannot  say  that  tiie  plaintiff  ought 
not  to  have  recovered,  if,  by  reason  of  the  carelessness  of 
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tiie  engine-driver  and  without  any  want  of  prudent  care  on 
his  own  party  he  found  himself  in  such  close  proximity  to 
the  looomotive,  as  that  his  team,  composed-  of  horses  ordi- 
narily well  broken,  and  of  ordinary  gentleness,  were  startled, 
frightened,  and  ran.  All  the  circumstances  were  to  be  con- 
sidered by  the  jury.  The  seventh  instruction  goes  to  the 
extent  of  declaring  that  plaintiff  ought  not  to  recover  unless 
the  locomotive,  or  some  part  of  the  train,  came  into  actual 
contact  with  the  horses  or  vehicle.  This  proposition  cannot 
be  successfully  maintained. 

Hadeet  vs.  Indianapolis  B.  R.  Co.,  10  Ind.  409,  cited  by 
appellant,  was  a  case  in  which  it  was  held,  that,  under  a 
stcUute,  which  for  the  recovery  of  the  value  of  any  animal 
killed  or  injured  ''by  the  cars  or  locomotive,  or  other  car- 
riages "  used  on  a  railroad,  no  recovery  could  be  had  unless 
the  animal  was  struck  by  a  car,  locomotive,  or  carriage;  the 
Court  saying,  the  words  to  the  statute,  in  their  ordinary  im- 
port involved  an  actual  collision.  In  Burton  B.  B,  (7o.,  4 
Harrington,  462,  also  cited  by  appellant,  it  was  only  said  that 
plaintiff  could  not  recover  unless  defendant  was  guiliy  of 
negligence.  The  head-note  should  be  read  in  connection 
wim  the  statement  of  facts  and  opinion. 

In  the  case  before  us  the  evidence  certainly  tended  to 
prove  that  the  injury  was  the  direct  result  of  the  omission  to 
ring  the  bell  as  required  by  the  statute. 

We  can  see  no  contradiction  between  Instruction  7  given 
at  the  request  of  plaintiff,  and  Instruction  7  given  at  the 
request  oi  defendajit.  Nor  is  there  any  substantial  con- 
tradiction between  No.  7  given  for  plaintiff,  and  No.  11  given 
for  defendant. 

The  Court  did  not  err  in  overruling  the  demurrer  to  the 
amended  complaint. 

Judgment  and  order  affirmed. 

I  concur:    Myrick,  J. 

I  concur  in  the  ju^ment.    McKee,  J. 


In  Bank. 

[Filed  August  26,  1882.  | 

No.  10,719. 

PEOPLE,  vs.  ALECK,  alias  JIM  PARLET. 

DiBXBioT  Attobnet— VENua — NoTK.     (The  opinion  referred  to  in  the  note 
of  the  Oonrt,  is  found  in  9  Pao.  0.  L.  J.  807.) 

Note. — ^In  the  transcript  in  this  case  it  did  not  appear 
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that  on  the  trial  the  yenne  was  proTen,  and  this  was  one  of 
the  grounds  for  reversal.  We  took  occasion  to  criticize  the 
fact  as  an  omission,  either  to  prove  the  venue  or  to  have  the 
fact  of  proof  inserted  in  the  bill  of  exceptions.  Since  the 
decision  of  the  case  by  us,  we  have  inspected  the  original 
bill  as  settled  and  have  placed  on  file  a  certified  copy,  m>m 
which  it  appears  that  the  venue  was  proven;  and  it  appears 
that  the  omission  arose  from  mistake  in  making  and  cer- 
tifying the  transcript. 

We  make  this  statement  injustice  to  the  District  Attorney 
of  Amador  County,  and  to  relieve  him  from  the  implied  im- 
putation of  carelessness. 


In  Bane. 


[Filed  August  30,  1882.] 

No.  10,757. 

PEOPLE,  Bespondent,  vs.  LEWIS,  Appellant. 

BuBOiiABY — Invobmation.    An  information  for  bnrg^nry  charging  the  crime 

in  the  language  of  the  statute  is  snffloient. 
Id. — Vbbdzot — Etxdbnos.    The  evidence  justified  the  verdiot. 

Appeal  from  Superior  Court,  Tehama  County. 

J.  F,  EUison^  for  appellant. 
Jltomey-General  Hart^  for  respondent. 

By  the  Court: 

The  defendant  was  convicted  of  the  crime  of  burglary,  and 
on  this  appeal  the  first  poii^t  made  by  him  is,  that  the  infor- 
mation is  insufficient.  The  point  is  not  well  taken.  The  in- 
formation charges  the  crime  in  the  lansus^e  of  the  statute, 
and  is  sufficient.  (Penal  Code,  Sec.  469;  People  vs.  ShtJber, 
32  Cal.  36;  People  vs.  Martin^  Id.  91;  People  vs.  Ooniw,  34 
Id.  191.) 

The  objection  that  the  evidence  is  insufficient  to  justify 
the  verdict  cannot  be  sustained.  There  is  no  doubt  from  the 
evidence  that  a  burglary  was  committed,  and  the  circum- 
stances proved  were  sufficient  to  justify  the  jury  in  finding 
the  defendant  gtdlt^  of  the  crime. 

There  is  nothing  in  the  case  to  call  for  a  reversal  of  the 
judgment,  and  the  same,  as  well  as  the  orders  denying  de- 
fendant's motion  in  arrest  of  judgment,  and  for  a  new  trial, 
are  affirmed. 
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In  Bane. 


[Piled  August  30,  1882.] 
No.  10,758. 

PEOPLE,  Bespondent,  vs.  LEWIS,  Appellant. 

IxroBiCATioM — ^Etidbmcs.     The  information  was  snffioient.    Case  10,757, 

same  defendant. 
In.    The  eyidence  was  sufficient  to  Justify  the  yerdiot. 
In. — ^Nxwi«Y  DisooTKBBn  Etidknos — ^DiLioaiiOB.    As  to  newly  dissoyered 

eyidenoe,  the  case  does  not  show  the  reqnisite  amount  of  diligence. 

Appeal  from  Superior  Court,  Tehama  Connfy. 

t/l  F.  BUiaony  for  appellant. 
Attorney- Oeneral  Hart,  for  respondent. 

By  the  Court  : 

The  information  was  substantially  the  same  in  this  case 
that  it  was  in  case  No.  10,767,  against  the  same  defendant, 
and  what  we  said  about  the  information  in  that  case  is  ap- 
plicable to  this. 

The  evidence  was  sufficient  to  justifv  the  verdict,  and  we 
will  not  disturb  it. 

The  Court  did  not  err  in  denying  the  defendant's  motion 
for  a  new  trial)  on  the  ground  of  newly  discovered  evidence. 
The  case  does  not  show  the  requisite  amount  of  diligence. 

Judgment  and  order  affirmed. 


Depabtment  No.  2. 


fFiled  September  4,  1882.] 

No.  10,773. 

In  BE  W.  F.  STUABT  on  Habeas  Cobpus. 

IdCBSBE — Obdinanok — BiTAiL  LiQuoB  Deaubbs  —  SAn  F&anoisco.  The 
Board  of  Snperyisors  of  the  city  and  county  of  San  Francisco  had 
ample  power,  Joly  8,  1880,  to  pass  an  ordinance  licensing  the  sale  of 
liqaors  by  retail. 

Id. — Constitution.  Conceding  that  all  Acts  in  relation  to  the  licensing  of 
liquor  dealers  were  repealed  by  the  Act  of  1878  (Stats.  1877-8,  p.  444,) 
the  power  to  pass  Section  39  of  Order  1589  existed  under  Section  2  of 
Article  XI  of  the  Constitution  of  1879,  which  per  se  confers  the  power 
on  the  Board  of  Superyisors  to  pass  such  section. 

Pringle  and  Bnant,  for  petitioner. 
E.  D.  Sawyer,  tor  respondent. 
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By  the  Ooubt: 

The  petitioner  Stuart  was  convicted  in  the  Police  Judge's 
Court  of  the  city  and  county  of  San  Francisco,  of  a  misde- 
meanor in  violating  Section  39  of  Order  1589  of  the  city  and 
coun^  of  San  Francisco.  The  section  referred  to,  regulates 
and  fixes  the  amounts  to  be  paid  for  licenses  for  selling 
spirituous,  malt,  or  fermented  liquors  or  wines,  etc.,  in  less 
quanity  than  a  quart,  in  the  city  and  county  of  San  Fran- 
cisco. A  violation  thereof  is  a  misdemeanor.  Under  the 
judgment  in  this  case  the  petitioner  was  imprisoned. 

Tne  power  to  pass  this  ordinance  was  ample  under  the 
fourth  subdivision  of  the  first  section  of  the  Act  of  April  25, 
1863,  (see  Statutes  of  1863,  p.  340;)  and  the  third  section  of 
the  Act  of  March  30, 1872,  (Statutes  of  1871-2,  p.  737.)  The 
order  above  mentioned  was  passed  July  28,  1880.  Further, 
ample  authority  to  enact  this  order  is  found  in  the  eleventh 
section  of  Article  XI  of  the  Constitution  of  1879. 

That  the  order  in  question  is  a  poUce  regulation  is,  we 
think,  settled  by  the  judgment  of  this  Oourt  in  I^  Forte  Ah 
Toy^  57  Cal.  92.  We  are  aware  of  no  general  law  ii^  conflict 
wiui  the  order. 

Oonceding  that  the  Act  of  1871-72,  and  all  other  Acts  in 
relation  to  the  licensing  of  liquor  dealers,  was  repealed  by 
the  Act  of  1878,  (Statutes  of  1877-78,  p.  444,)  the  power  ex- 
isted imder  the  section  of  the  Constitution  referred  to,  which 
per  Be  confers  the  power  on  the  Board  of  Supervisors  of  the 
city  and  county  of  San  Francisco  to  pass  the  section  of 
Order  1589,  above  mentioned. 

The  petitioner  is  remanded  to  the  custody  of  the  Sheriff  of 
the  city  and  county  of  San  Francisco.  * 


In  Bank. 


[Filed  August  30,  1882.] 

No.  7955. 

DU  PBAT,  Appbllant,  vs.  JAMES  et  al.,  Bespondents. 

HzMiNa  Claim — Ejeotmsmt — Fnn>iNa — Aot  of  CoNossae  of  Mat  10,  1872. 
In  ejectment  for  a  mining  olaim,  defendants  averred  in  their  answer 
that  plaintiff  had  not  complied  with  Section  5  of  the  Aot  of  Congress 
of  May  10,  1872,  **  to  promote  the  development  of  the  mining  re- 
sources of  the  United  States,"  in  not  performing  the  labor  or  mftViTig 
the  improvements  on  said  claim  as  required  by  said  Act.  HtUd^  read 
in  connection  with  the  allegation  as  to  entry  and  location  on  the  part 
of  defendants,  this  averment  is  to  be  treated  as  denied  by  plaintiif, 
and  the  Court  should  have  found  on  such  material  issue. 

Appeal  from  Superior  Court,  Tuolumne  County. 
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BodgerSy  Bedmond,  and  Tbvlor  &  Haight,  for  appellant. 
Street  dc  Street,  for  respondents. 

By  the  Coubt: 

In  their  answer  the  defendants  aver  that  plaintiff  ''has  not 
complied  with  Section  5  of  the  Act  of  Congress,  approved 
May  10,  1872,  entitled  an  '  Act  to  promote  the  deyelopment 
of  the  mining  resources  of  the  United  States,' in  not  per- 
forming the  labor  or  making  the  improvements  on  said  claim 
as  required  by  said  Act."  Bead  in  connection  with  the 
allegation  as  to  entry  and  location  on  the  part  of  defendants, 
this  averment  is  to  be  treated  as  denied  by  plaintiff.  Thus 
was  created  a  material  issue  (Morenhaut  vs.  WUsoriy  62  Gal 
263,)  and  the  Court  below  failed  to  find  upon  it. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


Depabtment  No.  1. 


I  Filed  August  25,  1882.  | 

No.  8086. 

BEGEMAN,  Appellant,  vs.  WILSON,  Eespondbnt. 

AaiNOT— PowsB — DnrrBDonoN  of  BoiLDiNa — Bbpaib  of  Pbiicisis — Fm — 
MoBTOAOS.  Defendant,  a  mortgagee  in  posaeaeioD,  appointed  plaintiif 
her  agent  for  the  purpose  of  collecting  rents,  paying  taxes,  insurance, 
and  interest  on  a  prior  mortgage  held  by  one  Anderson,  and  requested 
plaintiff  to  take  care  of  the  property  **  as  if  it  were  his  own,"  and  at 
the  same  time  instructed  him  to  incur  no  expense  on  said  property 
that  could  be  avoided,  and  stated  ifiht  she  did  not  wish  to  expend 
any  money  thereon,  but  wished  the  proceeds  of  the  rents  thereof  to  be 
applied  to  the  payment  of  her  loan.  The  destruction  of  the  improve- 
ments  by  fire  and  their  rebuilding  was  not  then  in  contemplation  of 
either  party.  Held,  plaintiff  had  no  authority  under  the  agency  to 
purchiMe  and  take  an  assignment  of  the  prior  mortgage,  contract  with 
the  mortgagor  that  he  should  look  to  him  for,  or  t^ck  upon  the  prior 
mortgage  the  amount  he  should  expend  in  rebuilding  the  property 
destroyed  by  fire,  and  then  assert  a  claim  against  defendant  for  the 
same  amount.  The  property  plaintiff  was  to  take  care  of  was  defend- 
ants' mortgage  lien  to  the  extent  of  $2,000. 

^•~-Id.  It  was  not  the  duty  of  defendant  nor  of  plaintiff  as  her  agent,  to 
rebuild  the  improvements  destroyed  by  fire,  nor  to  make  otber  per- 
manent improvements,  but  only  to  make  such  repairs  as  were  necessary 
to  preserve  and  protect  the  property  from  ordinary  wear  and  tear . 

^•^Id.  The  agency  of  plaintiff  cannot  be  construed  so  as  to  authorize  him 
to  borrow  for  defendant,  of  himself  or  anybody  else,  moneys  to  be  ap- 
plied in  rebuilding  or  making  new  and  permanent  improvements. 

^'"h^.  The  prohibition  as  to  expending  money  on  the  property,  must  be 
held  to  Im  a  prohibition  upon  the  expenditure  of  any  other  money 
than  such  as  the  law  made  it  her  duty  to  expend,  and,  to  that  extent, 
at  least,  the  language  is  a  limitation  upon  the  power. 
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Id. — Ii>.  Further,  if  it  be  admitted  that  plaintiff  had  suoh  power,  he  did  not 
exercise  it.  On  the  contrary,  he  expended  the  money  in  rebuilding 
and  making  other  permanent  improvements  for  his  own  benefit  and 
that  of  Uie  mortgagor,  by  whom  he  was  to  be  repaid  the  same,  with 
interest. 

Appeal  from  Superior  Court,  Sacramento  Couniy. 

A.   L,  Harty  for  appellant. 

Durdap  (t  Van  tleet  and  Freeman  (t  BateSy  for  respondent. 

By  the  Coubt:  ^ 

There  was  a  substantial  conflict  in  the  evidencei  and  we 
cannot  say  that  the  evidence  did  not  sustain  any  one  of  the 
finding. 

Taking  the  widest  view  of  the  agency  conferred  upon 
plaintiff  Dy  ihe  defendant,  Ellen  Wilson,  mortgagee  in  |)08- 
session,  he  had  no  authority  to  purchase  and  take  an  assign- 
ment of  a  prior  mortgage,  contract  with  the  mortgagor  mat 
he  should  look  to  him  for  or  tack  upon  the  prior  mortgage 
the  amount  he  should  expend  in  rebuilding  the  property  de- 
stroyed by  fire,  and  then  assert  a  claim  against  defendant 
for  the  same  amount.  This  was  not  '^  taking  care  of  her 
property  as  if  it  were  his  own."  The  property  he  was  to 
tetke  care  of  yas  her  lien  to  the  extent  of  two  wousand  dol- 
lars. The  power  is  to  be  construed  with  reference  to  the 
subject-matter,  and  all  the  words  used  in  conferring  it  are 
to  be  considered  in  ascertaining  the  authority  conferred. 
He  was  told  in  effect,  *'  not  to  expend  any  money  thereon, 
but  apply  the  proceeds  of  the  rents  to  the  payment  of  her 
loan.'  It  was  not  the  duty  of  defendant,  Ellen,  nor  of  plain- 
tiff as  her  agents,  to  rebuild  the  improvements  destroyed  by 
fire,  nor  to  make  other  permanent  improvements,  but  only  to 
make  such  repairs  as  were  necessary  to  preserve  and  protect 
the  property  from  ordinaiy  wear  and  tear.  If  she  had  power 
to  expend  tne  amount  received  for  rents  in  rebuilding  and 
making  permanent  improvements,  or  even  to  ei^end  more 
money  for  such  i)urpose8  than  the  amount  received  for  rents, 
he  had  no  authority  to  do  so  much.  His  agency  cannot  be 
construed  so  as  to  authorize  him  to  borrow  for  her,  of  him- 
self or  anybody  else,  moneys  to  be  applied  in  rebuUding  or 
making  new  and  permanent  improvements.  (Jones  on  Mort. 
Vol.  2,  Sec.  1126,  et  seq.;  Thomas  on  Mort.  83-4;  Ooote,  746.) 
He  was  expressly  pronibited  from  spending  any  money  on 
the  propertjr,  which  must  be  held  to  be  .a  prohibition  upon 
the  expenditure  of  any  other  money  than  such  as  the  law 
made  it  her  duty  to  expend,  and  to  that  extent,  at  least,  the 
language  is  a  limitation  upon  the  power. 
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Eyen,  however,  if  it  be  admitted  that  he  had  the  power, 
he  did  not  exercise  it.  On  the  contrary,  the  finding  is  that 
he  expended  the  money  in  rebuilding,  and  making  other 
permanent  improvements,  for  his  own  benefit  and  that  of 
the  mortgagor,  by  whom  he  was  to  be  repaid  the  same,  with 
interest. 

Judgment  and  order  affirmed. 


Departhekt  No.  2. 


[Filed  August  30,  1882.] 

No.  8374. 

BECEMAN,  Appellant,  ys.  SKA(}0S  et  al.,  Bespondent. 

IXTBBXBT — GOUNBKL  FbI — ^MOBTOAOB — ApPBAIj — HoDOnOATION  OF   JUDOMENT 

— DscBSB.  Plaintiff,  in  a  mortgage  foreelosare  suit,  is  entitled  to 
interest,  aooording  to  the  terms  of  the  mortgage,  down  to  the  time  of 
entry  of  a  seoond  decree,  in  pursuance  of  the  direction  of  the  appellate 
Court  ordering  a  modification  of  the  former  decree,  at  the  appeal  of 
plaintiff,  because  rendered  for  too  small  an  amount. 
Ii>.  ]^(h»f  held:  Plaintiff  was  entitled  to  a  reasonable  counsel  fee  for 
prosecuting  such  former  appeal. 

Appeal  froA  Superior  Court,  Sacramento  County, 

A.  L.  Harty  for  appellant. 

DunUxp  dt  Fan  tied  and  Curtis  dk  (Jlunie,  for  respondents. 

By  the  Coubt  : 

Plaintiff  commenced  this  suit  to  foreclose  a  mortgage  on 
a  lot  in  the  city  of  Sacramento.  Judgment  of  foreclosure 
was  entered  in  the  case,  but  for  a  smaller  amount  than  was 
claimed  to  be  due.  Plaintiff  thereupon  appealed  to  the  Su- 
preme Court  and  the  judgment  of  the  Court  below  was  re- 
versed, the  appellate  Court  holding  that  the  judgment  was 
for  a  less  amount  than  plaintiff  was  entitled  to.  The 
remittitur  sent  the  case  back  with  instructions.  '*to  modify 
the  decree  in  accordance  with  the  views  therein  expressed.'* 

The  first  judgment  was  entered  on  the  17th  day  of  March, 
1881,  and  the  judgment  was  entered  upon  the  remittitur  on 
the  16th  day  of  January,  1882.  When  the  remittitur  was 
filed,  and  before  the  judgment  was  entered  up  thereon,  the 
plaintiff  demanded  interest  on  the  mortgage  according  to  its 
terms,  down  to  the  time  of  the  entry  of  the  decree  of  January, 
16,  1882;  and  this  we  think  he  was  entitled  to. 

Plaintiff  also  claimed  a  counsel  fee  for  prosecuting  the 
appeal  to  the  Supreme  Court  and  proved  that  two  hundred 
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and  fifty  dollars  was  a  reasonable  fee  for  such  services.    This 
amount  should  have  been  allowed. 

The   judgment  is    reversed,   and  cause  remanded  with 
instructions  to  allow  the  interest  and  counsel  fee  claimed. 


Depabtment  No.  1. 


[Filed  August  24,  1882.] 

No.  8058. 

QEAT,  Petitioneb, 
vs. 

SUPERIOE  COURT  OF  AMADOR  COUNTY, 

Respondent. 

Undibtaeimo — Appbaij — Costs — JusTics'fl  Court — Supbbiob  Coubt.  On 
appeal  from  a  Jnstice's  Conrt^  the  Superior  Court  may  allow  appellant 
to  file  a  new  undertaking  for  costs  on  appeal,  in  place  of  one  insuffi- 
cient in  form,  filed  in  the  Justice's  Court. 

JU8TIFI04TION  ov  SuBKTiBS.  The  actiou  of  the  Superior  Court  with  reference 
to  the  justification  of  sureties  was  within  its  jurisdiction. 

Prohibition.  • 

Oray  and  HaU,  for  petitioner. 
Armstrong,  for  respondent. 

By  the  Court: 

An  instrument  purporting  to  be  an  undertetking  in  the  sum 
of  more  than  one  hundred  dollars,  was  filed  in  the  Justice's 
Court  with  the  notice  of  ^ppeal  for  the  payment  of  costs  on 
appeal.  In  McConHcey  vs.  The  Superior  Court,  no  undertaking 
for  costs  on  appeal  had  been  filed,  either  in  the  Justice's  or 
Superior  Court;  nevertheless,  the  latter  Court  was  pro- 
ceeding to  hear  the  appeal.  Prohibition  issued,  this  Court 
saying  "Whether  a  proper  undertaking  for  the  payment  of 
costs  on  appeal  may  be  substituted  in  the  Superior  Court 
for  one  sufficient  in  form  filed  with  the  Justice,  is  not  a 

3uestion  which  the  exigencies  of  this  case  demand  of  us  to 
ecide.'"  (56  Cal.  84.)  In  the  case  now  before  us  Uie  Su- 
perior Court  permitted  the  appellant  to  file  an  undertaking 
m  lieu  of  the  undertaking  insufficient  in  form.  It  was  held 
by  the  Supreme  Court  of  this  Stat«,  prior  to  the  passage  of 
the  Act  in  terms  authorizing  the  substitution  (Stats.  1861,  p. 
689),  that  an  appellant  might  file  a  new  undertaking  in  place 
of  one  held  insufficient  in  the  appellate  Court.     {Stark  vs. 
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Barren^  15  Oal.  360.)  And  this  under  a  statute  like  Section 
978  of  the  Code  of  Civil  Procedure.  (Practice  Act  of  1851, 
Sec.  348.) 

With  respect  to  a  Question  of  practice,  like  that  here  pre- 
sented, we  do  not  feel  authorized,  at  this  late  day,  to  disturb 
a  ruling  intended  to  assist  parties  to  a  hearing  in  the  ap- 
pellate Court. 

The  action  of  the  Superior  Court  with  reference  to  the 
jtLBtificajtion  of  sureties  was  clearly  within  its  jurisdiction. 

Demurrer  sustained  and  proceeding  dismissed. 


In  Bane. 


[Filed  August  30, 1882.] 

No.  8094. 

EDE  ET  AL.,  Appellants^  ts.  HAZEN  et  al.,  Bespondents. 

EquiTT — Dttltjui — MonoH — Judombnt — ^Exouhablx  Nxoubgt — HoBTOAoa 
— FosBGLOBUBS  —  Injuhotion.  Plaintiffs,  aicainst  whom,  as  subse- 
qaent  mortgagees,  a  default  jadgment  had  been  entered  in  an  action 
for  the  f oredosore  of  a  prior  mortgage,  filed  their  bill  in  equity  to  set 
aside  the  decree  of  foreclosure  and  order  of  sale  and  for  an  injunction, 
on  the  ground  that  the  prior  mortgage  had  been  before  the  entry  of 
default,  by  agreement  of  the  parties  thereto,  released.  The  fact  of 
such  release  was  known  to  plaintiffs  herein  within  forty  days'^tfter  the 
entry  of  the  judgment,  and  this  bill  was  filed  within  less  than  five 
months  after  theix  defaults  had  been  entered  in  the  action  in  which 
the  judgment  was  entered  against  them,  which  they  now  seek  to  have 
set  aside.  HM^  the  remedy  of  plaintiffs  was  by  motion  in  the  origi- 
nal action  to  set  aside  the  default  on  the  ground  of  excusable  neglect; 
not  by  a  proceeding  in  equity. 

Ii>. — Id.  The  assistance  of  equity  cannot  be  invoked  so  long  as  the  remedy 
by  motion  existo. 

Appeal  from  Superior  Court,  Plumas  County. 

Varid  and  Barstow  for  appellants. 
Jenka  and  Ooodwin  for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

If  the  plaintifiGs  are  entitled  to  any  relief,  thej  might  have 
obtained  it  by  making  a  timely  application  to  the  Court,  in 
whieh  the  judgment,  they  seek  to  have  set  aside,  was  ren- 
dered. That  judgment  was  entered  on  the  10th  day  of  D$- 
oember,  1880,  and  -on  the  18th  day  of  January,  1881,  the 
pTaintiffe  were  informed  that  the  mortgage  foreclosed  had 


108  Ede  v.  Hazen. 

been  fully  satisfied  prior  to  the  entry  of  the  judgment  of 
foreclosure.  If  they  might  have  successfully  pleaded  that 
satisfaction,  as  a  defense  to  the  action,  and  were  preyented 
from  doing  so,  by  reason  of  the  concealment  of  the  fact  from 
them,  untu  after  the  entry  of  the  judgment,  it  would  consti- 
tute a  case  of  exctisable  neglect^  for  which  the  Court  might  haye 
relieyed  them  from  the  judgment  within  six  months  after  its 
entry.     (0.  C.  P.,  Sec  478.) 

''Equity  will  not  maintain  jurisdiction  of  a  suit  of  this 
nature,  merely  on  the  ground  that  the  demand  may  be  on- 
conscientious,  and  that  injustice  may  hare  been  done,  pro- 
yided  it  was  competent  for  the  party  to  haye  placed  the  matter 
before  the  Oourt  in  the  original  action,  either  upon  issues 
joined  or  upon  median  to  set  aside  the  verdict  or  jtidgmerU." 
{Borland  ys.  Thornton,  12  Oal.  440.) 

''  The  assistance  of  equity  cannot  be  inyoked  so  long  as  the 
remedy  by  motion  exisfs ;  but  when  the  time  within  which  a 
motion  may  be  made  has  expired,  and  no  laches  or  want  of 
diligence  is  imputable  to  the  party  asking  relief,  there  is  noth- 
ing in  reason  or  propriety  preyenting  the  int^erence  of 
equity."    (Bibend  ys.  Kreutz,  20  Cal.  109.) 

As  appears  upon  the  face  of  their  complaint,  the  plaintifls 
discoyered  within  forty  days  after  the  entry  of  the  judgment, 
and  within  six  months  after  the  entry  of  their  default,  all  the 
facts  upon  which  they  now  base  their  right  to  haye  it  set 
aside;  ^  and  if  it  be  conceded  that  upon  those  facts  they  are 
entitled  to  the  relief  they  now  claim,  it  is  clear  that  they  had 
''a  speedy,  complete,  adequate,  summary  remedj  in  the  same 
proceeding,  and  that  the  complaint  shows  no  circumstances 
which  entitle  them  to  maintain  a  separate  and  distinct  equi- 
table action.     (Ketchum  ys.  Crippen,  37  Oal.  223.) 

It  further  appears  by  the  record  that  this  action  was  com-  . 
menced  within  less  than  fiye  months  after  the  defaults  of  the 
plaintiffs  had  been  entered  in  the  action  in  which  the  judg- 
ment was  rendered  against  them  which  they  now  seek  in  this 
action  to  Ifaye  set  aside. 

It  is  unnecessary  to  express  any  opinion  upon  any  other 
question  in  the  case. 

The  demurrer  was  properly  sustained  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Judgment  affirmed. 

We  concur;  Morrison,  C.  J.,  Boss,  J.,  Myrick,  J.,  McKin- 
stry,  J.,  Thornton,  J.,  McEee,  J. 
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In  the  Circuit  Court  of  the  United  States 

DISTRICT  OF  GALIFOBNU. 


JOHN  CRELLIN  m  ajl. 
WILLIAM  C.  ELY  and  WASHINGTON  G.  ELLIOTT. 

1.  Where  an  action  for  the  possession  of  real  property  is  brought  in  the  Circuit 

Court  of  the  United  States  by  plaintiffs  who  are  non-residents  of  the  State 
and  absent  from  it,  and  the  defense  to  the  actioi^  arises  from  matters  purelj 
of  equitable  cognizance,  and  a  suit  in  equity  for  r^ef  against  the  action  u 
brought,  the  Court  will  enjoin  proceedings  in  the  action  at  law  until  the  suit 
in  equitjr  can  be  heard  and  determined,  and  direct  service  of  the  subpoena  in 
the  equity  suit  to  be  made  on  the  attorneys  of  the  plaintiffs  in  the  action  at 
law. 

2.  The  retainer  of  attorneys  at  law  by  non-residents  to  bring  an  action  to  recover 

possession  of  land  in  this  State,  authorizes  them  to  appear  for  their  clients  in 
a  fuit  in  equity,  instituted  by  the  defendants  in  that  action,  to  establish  their 
defense ;  and  service  of  the  subpoena  in  such  suit  on  the  attorneys  may  be 
allowed  by  the  Court  and  held  to  be  q^kmI  service. 

STATEMENT. 

« 

This  is  a  snifc  in  equity  for  relief  against  an  action  at  law 
commenced  by  the  defendants  against  the  complainants  for  the 
possession  of  certain  lands  in  the  city  of  Oakland,  in  this  State. 
Upon  an  affidavit  of  one  of  the  complainants,  that  their  defense 
to  the  action  at  law  arises  out  of  matters  which  are  purely 
of  equitable  cognizance;  that  the  plaintiffs  therein  are  non- 
residents of  the  State  and  absent  from  it,  and  that  a  subpoena 
issued  in  this  suit  could  not  be  served  upon  them  by  reason  of 
auch  absence,  an  order  was  issued  and  served  upon  the  attorneys 
in  the  action  at  law  to  show  cause  why  the  subpoena  should  not 
be  served  upon  them  in  place  of  the  plaintiffs.  Upon  its  return, 
the  attorneys  reply  in  substance,  that  they  have  only  been  re- 
tained to  prosecute  the  action  at  law  for  the  recovery  of  the 
lands,  and  do  not  consider  themselves  authorized  to  appear  for 
their  clients  in  any  other  proceedings. 

The  complaint  in  the  action  at  law  is  in  the  usual  form  in  such 
cases,  alleging  seisin  of  the  premises  and  right  of  possession  by 
the  plaintiffs  on  a  day  designated,  and  the  wrongftQ  entry  of  the 
defendants  thereon  and  their  withholding  of  the  same.  It  places 
the  damages  for  such  withholding  at  one  hundred  thousand  dol- 
lars. It  also  asks  judgment  for  the  rents  and  profits  of  the  land 
during  the  occupation  of  the  defendants,  alleging  them  to 
amount  to  four  hundred  thousand  dollars.  One  of  the  plaintiffs 
is  a  citizen  of  New  York,  the  other  is  a  citizen  of  Michigan; 
both  of  them,  as  stated  above,  are  non-residents  of  this  State 
and  absent  from  it.  The  defendants  are  either  citizens  of 
California  or  corporations  created  under  its  laws.     They  have 
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appeared  to  the  action  and  answered  the  complaint,  den^g  the 
allegations  of  seisin  and  right  of  possession  by  the  plaintiffs,  and 
pleading  in  bar  of  the  action  the  statute  of  limitations,  and  also 
title  and  seisin  in  themselyes.  But  they  assert  that  they  cannot 
make  their  defense  as  to  the  seisin  of  the  premises  in  themselyes 
ayailable,  unless"  they  obtain  the  relief  prayed  in  their  suit  in 
equity;  and  that  the  statute  of  limitations  will  not  bar  a  recov- 
ery as  the  plaintiffs  claim  under  a  patent  issued  within  five  years 
upon  a  confirmation  of  a  Mexican  grant,  which  patent  is  deemed 
to  create  a  new  title  as  against  parties  not  claiming  under  the 
same  grant. 

The  complaint  in  this  suit  alleges  in  substance  that  in  1856 
the  premises  for  which  the  action  at  law  is  brought,  with  several 
other  tracts  of  land,  were  owned  by  three  parties,  Edward  Jones, 
John  C.  Hays  and  John  Caperton,  being  held  by  them  as  ten- 
ants in  common;  that  during  that  year  Jones  contracted  to  sell 
his  undivided  interest  for  a  valuable  consideration  to  one  Henry 
A.  Cobb;  that  in  pursuance  of  such  contract  of  sale  a  convey* 
ance,  supposed  at  the  time  to  embrace  the  premises  in  contro- 
versy, which  constitute  a  block  of  land  in  the  city  of  Oakland, 
was  made  to  him,  but  by  a  mistake  in  the  drafting  of  the  deed 
the  block,  which  in  the  contract  of  sale  was  designated  by  num- 
ber 159,  was  omitted;  that  under  the  deed  executed  in  the  belief 
that  it  conformed  to  the  contract  and  embraced  the  block,  the 
purchaser,  Henry  A.  Cobb,  went  into  possession,  and  continued 
in  possession  with  his  co-tenants,  Hiays  and  Caperton,  until 
some  time  in  1857,  when  he  sold  and  conveyed  his  interest  to 
one  John  Fraccis  Cobb;  that  the  latter  went  into  possession 
under  the  conveyance,  and  afterwards  made  partition  with  hia 
co-tenants,  and  in  such,  partition  the  premises  in  controverG^ 
were  allotted  to  him,  and  that  he,  or  parties  claiming  through 
him,  have  been  in  the  possession  thereof  ever  since  and  have 
made  lasting  and  valuable  improvements  thereon,  claiming  all 
the  time  to  own  the  premises;  that  in  the  year  1859  the  said 
Jones  executed  in  the  State  of  New  York  a  conveyance,  in  gen- 
eral terms,  of  all  his  property  to  the  plaintiffs,  and  they  claim 
the  premises  in  controversy,  or  some  part  of  ihem,  under  this 
deed.  The  complainants  pray  that  an  injunction  may  be  issued 
to  restrain  the  prosecution  of  the  action  at  law,  and  for  general 
relief. 

Cope  &  Boyd  and  W,  W,  Crane,  for  complainants. 
Flournoy  db  Mhooriy  for  defendants. 


Field,  J. : 

The  case  presented  by  the  bill  in  equity  is  sufficient  to  justify 
the  Court  in  directing  a  stay  of  proceedings  in  the  action  at  law 
until  the  plaintiffs  therein  appear  to  the  suit  and  until  it  ia  heard 
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and  determined.  It  is  brought  in  aid  of  the  defense  to  that  ac- 
tion, and  if  the  complainants  are  entitled  to  a  correction 
of  the  deed  executed  to  their  grantor  in  1856,  or  to  a  conveyance 
from  the  defendants,  as  purchasers  with  notice  of  their  equity,  it 
would  be  inequitable  to  preclude  them  from  showing  the  fact 
and  obtaining  the  relief  prayed.  In  the  State  "Courts  the  com- 
plainants here  could,  as  defendants  in  the  action  at  law,  set  up 
in  their  answer  their  equitable  defense  and  obtain  a  decree  upon 
it  before  the  trial  of  the  issue  at  law.  (ArgueUo  vs.  Edinger,  10 
Cal.  159;  Weber  vs.  Marshall,  19  Cal.  447.)  The  plaintiffs  in 
that  action  are  allowed  by  reason  of  their  citizenship  in  another 
State  to  institute  their  action  in  the  Circuit  Court  of  the  United 
States,  but  they  ought  not  to  be  permitted  for  that  reason  to 
deprive  the  defendants  therein,  the  complainants  here,  of  any 
just  defense  to  which  they  are  entitled  under  the  laws  of  the 
State,  although  by  reason  of  the  separate  systems  of  law  and 
equity  in  the  Federal  Courts,  they  are  obliged  to  seek  their  re- 
lief through  the  more  cumbersome  and  laborious  proceeding  of 
an  independent  suit. 

The  complainants  will  be  allowed  to  serve  a  subpcena  upon  the 
attorneys  of  the  plaintiffs  in  the  action  at  law,  and  an  order  will 
be  entered  granting  an  injunction  staying  proceedings  in  that 
action  until  the  hearing  and  determination  of  thip  suit  or  the 
farther  order  of  the  Court,  u{>on  the  complainants  filing  a  bond 
in  the  usual  form  in-  such  cases  for  damages  if  it  should  be  ulti- 
mately determined  that  they  are  not  entitled  to  the  relief  prayed, 
or  the  suit  should  be  dismissed — the  bond  to  be  approved  in 
form  and  amount  by  the  Circuit  Judge. 

Although  the  attorneys  of  the  plaintiffs  in  the  action  at  law  are 
not  specially  authorized,  as  stated  by  them,  to  appear  for  the 
plaintiffs  in  any  other  case,  their  original  authority  is  deemed  to 
extend  to  such  proceedings  as  immediately  affect  the  right  to  re- 
cover the  property  in  controversy.  The  power  of  a  Court  of  equity 
to  authorize  substituted  service  in  suits  instituted  in  aid  of  the 
defense  to  an  action  at  law,  where  the  plaintiffs  in  such  action 
are  non-residents  and  absent  from  the  State,  is  well  established. 
Says  Daniel,  in  his  Treatise  on  Chancery  Pleadings  and  Prac- 
tice, which  is  a  work  of  approved  merit:  ''  The  jurisdiction  is 
most  frequently  exerted  where  actions  at  law  are  brought  by  per- 
sons resident  abroad  to  enforce  demands,  which,  although  they 
have,  strictly  speaking,  a  legal  right  to  make,  it  is  against  the 
principles  of  equity  to  permit.  In  such  cases,  the  Court  will 
interfere  by  injunction  served  upon  the  attorney  employed  in 
this  countiy  to  conduct  the  proceedings  at  law,  to  restrain  the 
farther  prosecuting  of  such  proceedings  until  his  employer  has 
submitted  himself  to  the  jurisdiction. 

"In  order  to  accomplish  this  purpose,  it  is  permitted  to  the 
plaintiff  in  equity,  in  the  first  instance,  to  obtain  an  order,  di- 
recting that  service  of  the  subpoena  upon  the  attorney  employed 
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in  the  cause  at  law  shall  be  deemed  good  service."  (Second 
American  fidition,  618.  See  also  Burke  vs.  Vickars,  3d  !B.  C.  C. 
23;  Stephen  vs.  Cini^  4  Vesey,  Jr.,  359;  and  Kenworthy  vs.  Accu- 
noTy  3  Madd.  550.  The  same  doctrine  is  recognized  in  the  Courts 
of  the  United  States.  Hitner  vs.  Sucldey,  2d  Wash.  0.  C.  465; 
Read  vs.  Consequn,  4  Ibid;  174.) 

Order  for  an  injunction  on  the  bill  in  equity,  and  for  the  ser- 
vice of  a  subpcena  on  the  attorneys  in  the  action  at  law,  granted. 


Abstracts  of  Becent  Decisions. 


CoicPBomsB  BT  Attobnbt.  Courts  are  incliiied  to  favor  a  com- 
promise fairly  made  by  an  attorney  of  a  matter  in  litigation,  and 
will  uphold  it  if  good  reasons  can  be  found  for  it. —  Whipfie  vs. 
Whitman,  Sup.  Ct.  R.  I.  21  Am.  Law  Reg.  475. 

Libel.  In  determining  whether  a  publication  is  libelous,  the 
words  are  to  be  taken  in  their  usual,  popular,  and  natural  sense, 
as  they  would  be  received  by  the  world.  Commonwealth  vs. 
Chambers,  Phil.  Qr.  Sessions,  3  Crim.  Law  Mag.  542. 

Dting  Dbci^arations.  Dying  declarations  are  admissible  only 
in  cases  of  homicide,  and  such  declarations  are  admissible  only 
where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are  the  subject  of  the  dying 
declarations. — Montgomery  vs.  State,  Sup.  Gt.  Ind.  3  Crim.  Law. 
Mag.  523. 


New  Law  Fablications, 


American  and    English    Bailboad    Cases.     Edward    Thompson, 
Northport,  New  York,  editor  and  publisher. 

This  periodical  is  now  in  its  sixth  volume,  and  has  more  than 
fulfilled  the  promises  made  for  it  when  its  first  volume  was 
issued  in  January,  1881.  It  contains  all  the  railroad  decisions 
of  this  country  and  England,  gives  a  full  statement  of  each  case 
and  the  briefs  filed  Uierein  by  the  respective  counsel,  and 
supplements  many  of  the  decisions  with  exhaustive  notes.  We 
know  of  no  State  reports  that  are  more  satisfactory  in  their 
mode  of  reporting  than  are  the  volumes  of  this  journal.  To 
lawyers  who  have  much  litgation  in  this  now  clearly  defined 
branch  of  the  law,  it  is  an  invaluable  assistant.  The  large 
number  of  authorities  cited  in  the  notes  and  briefs  of  counsel 
make  a  very  important  addition  to  the  decisions  reported,  and 
make  a  reference  to  text  books  superfluous.  We  vrish  success 
to  this  journal. 
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Current  Topics. 

HONEST  JOUENALISM. 

The  cnstom  of  **  exchanging "  that  has  so  long  prevailed 
among  journals  of  all  kinds,  though  bom  of  courtesy,  has 
now  become  a  necessity.  The  benefits  are  as  mutual  as  the 
courtesy. 

The  object  of  eyery  editor  is  to  furnish  to  his  subscribers  an 
interesting  and  instructiye  publication.  All  of  his  matter  need 
not  be  original.  His  readers  are  satisfied  if  it  be  readable. 
They  are  not  pleased,  however,  if  they  discover  that  an  editor  is 
furnishing  them  with  matter  as  his  own,  which  is  not  his  own, 
but  comes  from  another  editor's  brains. 

This  species  of  imposition  is  practiced  so  much  that  we  are 
compelled  to  notice  it.  In  a  certain  Journal  for  September 
15, 1882,  there  is  an  article  entitled  '^Love  and  Law,"  taken 
from  the  Pacific  Coast  Law  Journal,  but  no  credit  is  given  to 
the  latter  journal. 

In  this  same  journal  for  September  7,  1882,  there  is  an  ab- 
stract of  the  case  of  "  People  vs.  Clarence  Gray"  and  in  the 
previous  number  there  are  abstracts  of  three  cases,  *'  Mesmer  vs. 
Jenkins  "  "  Col.  8.  B,  E,  vs.  KimhaU/'  and  '*  Los  Angeles  Bank 
vs.  Baynor,**  all  of  which  were  first  published,  in  full,  in  the 
Pacific  Coast  Law  Journal.  No  credit,  however,  is  given  to  this 
journal. 

This  is  not  correct  journalism.  The  object  of  publishing 
abstracts  of  decisions  is  to  furnish  subscribers  with  references 
to  important  decisions  when  there  is  not  space  to  publish  the 
same  in  full.  Fairness  to  the  journal  that  does  report  them  in 
full  demands  that  credit  be  ^ven,  and  fairness  to  subscribers 
demands  that  a  reference  be  given  whereby  they  may  be  able  to 
find  the  full  report. 

We  are  forced  to  say  this  because  we  so  seldom  see  a  reference 
to  this  journal  in  other  journals  that  republish  our  pages.  In 
volume  8  of  the  Pacific  Coast  Law  Journal  we  published 
upwards  of  four  hundred  abstracts  of  decisions,  and  in  every 
case  we  referred  by  volume  and  page  to  the  journal  containing 
the  decision  in  full. 


Ebbata. — In  the  current  topic  on  '*Bill  of  Exceptions/*  in  the  last 
number,  the  word  **nat'*  was  omitted  before  the  words  '*too  late  **  in  the 
aeoond  line  of  the  fourth  paragraph.  In  Hie  second  line  of  the  fifth  para- 
graph the  word  "  amendaiory  '*  should  have  been  *'  mandatory.** 


114  In  the  MAirrEB  of  Lowenthal. 


Sapreme  Court  of  California. 

In  Bank. 

[Filed  September  15,  1882.] 

No.  8659. 

In  the   Matter  of  the  Application   that   HYMES  H. 
LOWENTHAL  be  disohabqed,  etc. 

HiMOTAL  OF  Attobnbt — LicBHBK— Fbaud.  With  the  exception  of  the  alleged 
fraad  oi  defendant  by  which  he  obtained  a  licenne  from  this  Court, 
the  charges  against  the  defendant  are  based  upon  transactions  occur- 
ring while  he  was  a  member  of  the  bar  of  New  York.  Heid:  The 
order  of  this  Court  admitting  the  defendant  to  practice  is  in  the 
nature  of  a  judgment  that  he  possessed  the  requisite  qualifications 
when  the  order  was  made  and  entered.  It  follows  that  the  judgment, 
while  it  continues  in  force,  is  an  adjudication  determinaiive  of  the 
fact  that  defendant  was  of  *'  good  moral  character  "  when  he  was  ad- 
mitted by  this  Courts  and  an  attack  upon  his  previous  character 
cannot  be  made  the  basis  of  an  order  for  his  "  removal. " 
Neyertheless  this  Court  will  be  justified,  of  its  own  motion,  in  setting 
aside  the  order  admitting  the  defendant  to  practice,  should  it  apptsor 
that  the  order  wan  obtained  by  means  of  fraudulent  artifices  oi  con- 
cealment. 

Id. — Id.  Section  279  of  the  Code  of  Civil  Procedure  provides  that  any 
person  *'  who  has  been  admitted  to  practice  law  in  the  highest  Court 
of  a  sister  State  "  may  be  admitted  to  practice  here  *'  upon  production 
of  his  license,"  etc.  If  upon  the  production  of  such  license,  it  should 
be  made  to  appear  that  the  license  had  been  revoked  and  the  applicant 
disbwred,  the  fact  would  be  evidence,  not  only  that  the  applicant  was 
not  of  good  moral  character,  but  also  evidence  that  the  Jv!dgment  ad- 
mitting him  had  been  reversed  and  annulled.  The  section  of  the 
Code  means,  not  only  that  the  applicant  shall  present  a  **  license  " 
showing  that  he  had  at  a  certain  time  been  admitted  in  another  State, 
but  requires  that  this  Court  shall  be  satisfied  that  he  has  continued  to 
be  a  member  of  the  bar  of  such  State,  in  good  standing  up  to  the  time 
of  his  application. 

Id. — In.  — Mabine  Coubt  of  New  Yobk.  Defendant  held  a  license  issued  by 
the  Supreme  Court  of  New  York.  The  accusation  claimed  that  prior 
to  his  presentation  of  such  license  to  this  Court  his  right  to  practice 
in  the  Courts  of  New  York  had  been  taken  away  by  an  order  of  the 
Marine  Court  of  the  city  of  New  York,  based  upon  charges  of  mis- 
conduct in  office.  Held,  as  the  case  is*  presented,  the  power  of  the 
Marine  Court  is  to  be  determined  by  the  law  of  New  Yofk.  But  the 
law  of  New  York  is  a  fact  which  can  only  be  ascertained  when  issues 
of  fact  are  joined.  No  strict  analogy  can  be  drawn  between  the  law 
of  California  and  the  law  of  New  York,  where  it  would  seem  the 
system  and  organization  of  Courts  are  different.  But  by  our  ovm 
Code  Courts  may  *'  suspend  "  which  have  no  power  to  admit. 

Id.— Id.  The  defendant  may  by  answer  deny  the  power  of  the  Marine 
Court  to  suspend,  or  he  may  allege  that  the  suspension  is  no  longer 
in  force;  but  as  the  accusation  stands,  it  alleges  facts,  which,  if  not 
denied,  or  if  proved,  will  justify  the  Court  in  setting  aside  the  order 
by  which  defendant  was  admitted. 
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James  E.  Crittenden^  for  the  order. 
Ddos  Lake^  for  defendant. 

M0K1N8TRT9  J.,  delivered  the  opinion  of  the  Oourt: 

The  defendant  objects  to  the  written  ''application"  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  for  his 
removal  or  suspension. 

Section  287  of  the  Code  of  Oivil  Procedure  provides  that 
an  attorney  and  counselor  may  be  removed  for  certain  causes 
"  arising  after  his  admission  to  Dractice." 

With  the  exception  of  the  alleged  fraud  of  defendant  by 
which  he  obtained  a  license  from  this  Court,  the  charges 
against  defendant  are  based  upon  transactions'  occurnng 
while  he  was  a  member  of  the  bar  of  New  York. 

We  do  not  deem  it  necessary  to  inquire  whether  under  our 
Constitution  the  Legislature  can  limit  the  power  of  the 
Court,  with  respect  to  the  admission,  removal,  or  suspension 
of  attorneys.  Assuming,  for  the  present,  that  the  authority 
to  admit  to  the  practice  of  the  law  has  been  conferred  on 
ihis  Court  by  the  Legislature,  Section  279  of  the  Code  of 
Civil  Procedure  authorizes  the  Court  to  admit  to  practice 
one  who  has  been  admitted  in  the  highest  Court  of  anotiier 
State,  upon  production, of  his  license  "and  satisfactory  evi- 
dence of  gooa  moral  character." 

The  order  of  this.  Oourt  admitting  the  defendant  to 
practice  is  in  the  nature  of  a  judgment  that  he  possessed 
the  requisite  qualifications  when  the  order  was  made  and 
entered.  {Ex  parte  Oarland,  4  Wallace,  378.)  It  follows 
that  the  judgment,  while  it  continues  in  force,  is  an  adjudi- 
cation  determinative  of  the  fact  that  defendant  was  of  "good 
moral  character  "  when  he  was  admitted  by  this  Court,  and 
an  attack  upon  his  previous  character  cannot  be  made  the 
basis  of  an  order  for  nis  "removal." 

Nevertheless  this  Court  will  be  justified,  of  its  own 
motion,  in  setting  aside  the  order  admitting  the  defendant 
to  practice,  should  it  appear  that  the  order  was  obtained  by 
means  of  fraudulent^  artifices  or  concealment. 

It  is  not  necessary  to  decide  that  this  Court,  in  ascertain- 
ing whether  fraud  had  been  practiced  by  an  applicant  for 
a£Di88ion,  would  receive  e^dence  derogatoi^  from  his 
general  good  character.  It  may  be  assumed  that  the  order 
of  admission  would  preclude  such  inquiry,  even  in  a  pro- 
ceeding to  annul  the  order.  Inasmuch,  however,  as  appli- 
cations for  admission  are  made  ex  parte,  we  do  not  wish  to 
be  understood  as  announcing  that  we  would  not  entertain  an 
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application  to  set  aside  an  order  of  admission  based  upon  a 
cnar^e  that  the  applicant  had  fraadolently  concealed  from 
us  his  conviction  of  gross  misconduct  bj  a  Court  of  another 
State,  even  although  such  conviction  had  not  been  followed 
by  his  removal  or  suspension,  but  had  been  simply  punished 
bj  fine  or  imprisonment,  as  a  contempt.  In  such  case  the 
applicant  would  have  obtained  his  admission  by  means  of 
fraudulent  concealment.  The  fraud  and  admission  would, 
in  effect,  have  been  contemporaneous,  and  it  would  be  ex- 
tremely technical,  to  say  the  least,  to  hold  that  he  was  not 
subject  to  discipline  until  the  order  admitting  him  had  been 
formerly  entered  and  he  had  taken  the  oath  of  office.  And 
as  the  fact  concealed,  if  any,  would  be  a  matter  of  record, 
which  could  be  met  only  by  other  record  evidence,  no 
danger  would  be  incurred  by  tnis  Court  being  called  on  to 
t^  a  doubtful  question  of  fact,  arising  out  of  a  charge,  the 
o^»pring,  perhaps,  of  envy  or  malice. 

nut  we  do  not  find  it  necessary  to  base  our  conclusion  upon 
the  ground  that  we  may  set  aside  an  order  of  admission 
secured  by  fraudulent  concealment  of  facts  affecting  the 
moral  character  of  the  person  admitted. 

Section  279  of  the  Code  of  Civil  Procedure  provides  that 
any  persop  ''who  has  been  admitted  to  practice  law  in  the 
highest  Court  of  a  sister  State  *'  may  be  admitted  to  practice 
here  "upon  production  of  his  license,*' etc.  If  upon  the 
production  of  such  license,  it  should  be  made  to  appear  that 
the  license  had  been  revoked  and  the  applicant  disbarred, 
the  fact  would  be  evidence,  not  only  that  the  applicant  was 
not  of  good  moral  character,  but  also  evidence  that  the 
Judgment  admitting  him  had  been  reversed  and  annulled. 
The  section  of  the  Code  means,  not  only  that  the  applicant 
shall  present  a  ''  license  "  showing  that  he  had  at  a  certain 
time  been  admitted  in  another  State,  but  requires  that  this 
Court  shall  be  satisfied  that  he  has  continued  to  be  a  mem- 
ber of  the  bar  of  such  State,  in  good  standing,  up  to  the 
time  of  his  application. 

Such  has  oeen  the  construction  given  the  section;  and 
where  an  applicant  concealed  the  fact'  that  he  had  been 
disbarred  in  the  State  from  whence  he  came,  the  order  of 
this  Court  admitting  him  was  set  aside,  (in  re  Clarke,  No. 
7316,  March  22,  1881.)  Unless,  therefore,  the  order  of 
admission  by  which  defendant  acquired  the  right  to  practice 
in  New  York  was  in  full  force  and  effect  when  he  was  ad- 
mitted here,  we  will  be  justified  by  principle  and  precedent 
in  setting  aside  the  order  of  admission. 

The  license  issued  by  the  Supreme  Court  of  New  York. 
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and  presented  to  ub  when  Mr.  Hymes  H.  Lowenihal  applied 
for  admission,  antiborized  him  to  practice  in  all  the  Courts 
of  record  of  that  State. 

There  is  attached  to  the  complaint  or  petition  before  us 
an  exhibit,  in  words  and  figures  as  follows : 


"EXHIBIT  A." 

"  In  the  matter  of  Hjmes  H.  Lowenthal,  an  attorney,  ete. 
Before  Shea,  0.  J.,  Alker  and  Jochaminsen,  J.  J. : 

''Hjmes  H.  Lowenthal,  an  attorney  and  counselor  of  this 
Gonrt,  and  of  the  Supreme  Court  of  the  State  of  New  York, 
having  answered,  in  open  Court,  to  specified  charges  of 
misconduct  in  Ms  office  as  such  attorney  and  counselor 
against  him,  mentioned  in  the  order  to  show  cause,  and  the 
Hdd  Lowenthal  having  been  heard  in  person  and  byoonnsel, 
and  the  Court  having  considered  the  matter,  now  decide  as 
fact:  That  said  Lowenthal  did  misbehave  himself  in  the 
matter  so  stated  in  said  order  to  show  cause,  by  being  the 

Eerson  who  did  simulate  the  said  j)retended  erasure,  or  by 
eing  privy  thereto,  and  by  supporting  the  said  falsification 
by  unixue  stetements  made  by  him  under  oath  in  a  judicial 
proceeding  in  this  Court.  It  is  now  hereby  ordered  and 
adjudged  that  the  said  Hymes  H.  Lowenthal  be  and  he  is 
hereby  suspended  from  practice  as  an  attorney  and  counselor 
in  this  Court,  and  every  branch  thereof,  until  the  further 
order  of  this  Court. 
"At  a  general  term  held  June  28,  1876. 
(A  copy.)  "John  Savage,  Clerk." 

[Seal  of  the  Marine  Court  of  the  city  of  New  York.  ] 

It  is  true  that  his  suspension  "until  further  order'*  by  the 
Marine  Court  did  not  operate  his  suspension  from  practice 
in  the  Court  of  appeals,  nor  would  his  suspension  by  any 
number  of  Courts  in  that  State  other  than  the  Supreme 
Court.  But  it  is  equally  true  that  his  indefinite  suspension 
by  any  Court  of  record  suspended  in  part  the  force  and 
effect  of  a  license  which  authorized  him  to  practice  in  all 
the  Courts  of  record.  By  virtue  of  his  admission  by  the 
Supreme  Court,  Mr.  Lowenthal  became  an  officer  of  the 
Marine  Court,  and  while  the  order  of  the  Marine  Court  re- 
mained he  ceased  to  be  such  officer.  It  does  not  appear 
that  he  was  disbarred  or  suspended  by  the  Supreme  Court 
of  New  York,  but  neither  does  it  appear  that  the  Supreme 
Court  had  occasion  to  observe  his  commendable  or  object- 
ionable practices.    If  the  order  of  the  Marine  Court  was  a 
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yalid  order,  and  operative  when  defendant  made  his  applicsr 
tion  to  be  admitted  here,  and  the  order  had  been  called  to 
our  attention,  we  would  have  said:  ''The  application  must 
be  denied.  The  order  of  the  Marine  Court  not  only  shows 
the  applicant  to  be  unworthy,  but  it  also  proves  that  the  ap- 
plicant is  not  in  possession  of  all  the  rignts  and  privileges 
which  were  accorded  him  by  the  order  of  the  Supreme  Court 
of  New  York.  We  construe  our  Code  as  not  only  requiring 
that  he  shall  once  have  been  admitted  by  the  Supreme 
Court,  but  that  he  must  now  be  entitled  to  ingress  to  all  the 
Courts  of  record  of  that  State." 

It  is  said  that  inasmuch  as  Mr.  Lowenthal  was  admitted 
by  the  Supreme  Court  of  New  York,  he  could  be  disbarred 
or  suspended  by  that  Court  alone.  This  is  but  sajring,  in 
different  terms,  that  the  Marine  Court  had  no  jurisdiction 
to  make  the  order.  No  statute  of  New  York  has  been  proved 
or  called  to  our  attention,  nor  has  a  judicial  decision  in  that 
State  been  cited,  which  declares  or  holds  that  the  Marine 
Court  had  no  power,  when  the  order  was  made,  to  suspend 
an  attorney  or  prohibit  his  further  practice  in  that  Court. 
His  admission  by  the  Supreme  Court  is  one  thing;  tlie  in- 
definite suspension  of  his  right  to  practic^e  in  the  Marine 
Court  is  another. 

If  the  judgment  of  the  Marine  Court  was  irregular  or  im- 
proper it  would  seem  Mr.  Lowenthal  had  his  remedy — by 
mandamvs  (1  Cal.  190,)  or  by  certixyrari  in  the  nature  of  a 
writ  of  error  (64  N.  C.  202,  11  Allen,  473),  or  by  appeal— 
or  by  some  other  appropriate  proceeding.  ^"^ 

However  this  may  be,  we  cannot  say  Uiat  the  judgment  of 
the  Marine  Court  is  void,  or  that  its  power  was  unjustlv  ex- 
ercised. Nor  can  we  say  that  the  misconduct  of  the  defend- 
ant might  have  been  sumciently  punished  as  a  contempty  by 
fine  and  imprisonment.  If  the  power  to  suspend  existed  in 
the  Marine  Court,  it  was  an  independent  power,  to  be  em- 
ployed in  proper  cases  for  its  own  protection;  a  power  en- 
tirely distinct  from,  although  of  a  lixe  nature  to,  the  power 
to  punish  for  contempt. 

That  the  right  to  aomit  to  practice  in  all  Courts  of  record 
does  not  necessarily  preclude  the  right  of  suspension  by  any 
Court  of  record,  is  sufficiently  apparent.  By  the  277ta 
Section  of  our  own  Code  of  Civil  Procedure,  the  power  to 
admit  to  practice  in  all  the  Courts  of  this  State  is  vested  in 
the  Supreme  Court.    Yet  the  power  to  "remove  or  sus- 

Send "  IS  conferred  upon  the  Superior  Courts.     (C.  C.  P. 
87.) 
The  order  of  the  Marine  Court  is  before  us,  and,  in  the 
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absence  of  any  proof  of  the  law  of  New  York,  a  strong  pre- 
sumption arises  that  the  learned  Judges  of  the  Marine  Court 
had  jurisdiction  to  make  the  order  wliich  th^  in  fact  made. 
Besides,  hj  alleging  in  their  accusation,  the  efect  of  the  order 
of  suspension,  the  accusers  here  have  sufficiently  averred — 
as  against  a  general  demurrer  or  objection — ^that  the  Marine 
Court  had  power  to  make  the  order;  an  averment  which  must 
be  taken  as  true  in  determining  the  validity  of  the  objection 
to  the  accusation. 

A^init  would  seem  that  by  the  statutes  of  New  York  the 
Marine  Court  had  jurisdiction  to  suspend  one  practicing  at 
its  bar.     (1  Rev.  Stats.  N.  T.  401,  Sec.  25.) 

Finally,  as  the  case  is  presented,  the  power  of  the  Marine 
Court  is  to  be  determined  by  the  law  of  New  York.  But  the 
law  of  New  York  is  a  fact  which  can  only  be  ascertained 
when  issues  of  fact  ifre  joined.  No  strict  analogy  can  be 
drawn  between  the  law  of  California  and  the  law  of  New 
York,  where  it  would  seem  the  system  and  organization  of 
Courts  are  different.  But  as  we  have  seen,  by  our  own  Code, 
Courts  may  '^ suspend"  which  Have  no  power  to  admit. 

'The  defendant  may,  by  answer,  denv  the  power  of  the 
Marine  Court  to  suspend,  or  he  may  allege  that  the  suspeii- 
sion  is  no  longer  in  force;  but  as  the  accusation  stands,  we 
hold  that  it  aUeges  facts,  which,  if  not  denied,  or  if  proved, 
will  justify  us  in  setting  aside  the  order  by  which  defendant 
was  admitted. 

Objections  overruled  and  defendant  given  twenty  days  to 
answer  the  accusation. 

We  concur:  Thornton,  J.,  Myrick,  J.,  Morrison,  C.  J., 
Boss,  J.,  McEee,  J. 

Depabthent  No.  1. 


rPiled  AugoBt  25,  1882.1 
No.  8146. 

PEBHAM,  Bespondbnt,  vs.  KUPEB,  bt  al..  Appellants. 

Pbaozxcb — Afpbaij — Spkooioations — Shbkiff'b  Salk — Decbee  —  Evidence 
— Bill  of  Exobptionb  — Judombiit  Boij:<.  Action  to  quiet  title.  De- 
fendants claimed,  on  appeal,  that  the  sale  under  a  decree  throngh 
which  plaintiff  claimed,  was  void  as  against  them,  as  attaching 
creditors.  Bnt  held,  when  the  judgment  roll  wan  offered  in  evidence, 
the  relation  of  defendants  to  the  property  had  not  been  made  to 
appear,  and  there  is,  in  the  bill  of  exceptions,  no  specification  of  in- 
snffioiency  of  evidence  pointing  toward  the  invalidity  asserted. 
Further,  no  objection  was  made  to  the  judgment  roll  when  it  was 
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offered  in  evidence,  and  the  bill  of  exceptions  contains  no  speoifioatlon 
of  deficiency  in  the  evidence  to  the%ifect  that  the  judgment  roll  and 
deed  did  not  show  title  in  plaintiff;  nor  even  a  specification  that  the 
plaintiff  's  title  was  not  made  ont  by  the  evidence. 

Id.  —  BxDBKFTioN  —  VoiD  Sai<b  —  Shbbifp>'8  Dexd.  Defendants  claimed 
under  a  Sheriff's  deed  executed  April  5,  1875;  the  execution  took 
place  October  6,  1874.  HtLdt  the  judgment  debtor  had  the  whole  of 
the  fifth  day  of  April,  1875.  to  redeem  (Sectionn  12  and  702.  G.  G.  P.); 
and  as  the  Sheriff  had  power  to  execute  the  deed  only  after  the  period 
for  redemption  had  passed,  the  deed  executed  before  such  period  is 
void. 

Id. — FiMDiMo.  It  may  be  that  the  Gourt  should  have  found  that  defendants 
had  an  estate,  etc.,  by  virtue  of  the  judgment,  sale,  and  certificate* of 
sale;  but  there  is  in  the  bill  of  exceptions  no  specification  of  insufll- 
cieucy  of  the  evidence  to  justify  any  of  the  findings,  nor  any  such 
specification,  except  as  to  the  evidence  on  which  the  Gourt  found 
that  the  Sheriff's  deed  was  void. 

Appeal  from  Superior  Court,  Trinity  County. 

Williams  and  Burch,  for  appellants. 
F.  P.  Dann,  for  respondent. 

By  the  Coubt  : 

James  Paterson  owned  a  mine.  Plaintiff  claimed  to  have 
acquired  the  title  to  the  mine  through  a  sale  under  a  decree 
purporting  to  foreclose  a  lien  of  a  material-man;  and  in- 
troduced in  evidence  the  judgment  roll  in  an  action,  H.  M. 
^PerhaniYQ.  James  Patterson^  an  order  of  sale,  Sheriff  *s  return 
thereon,  and  Sheriff  *s  deed  to  plaintiff.  Defendants,  appel- 
lants, allege  here  that  the  sale  under  the  decree  was  void  as 
against  defendants,  who  were  attaching  creditors. 

When  the  judgment  roll  was  o£kred,  the  relation  of 
defendants  to  the  property  had  not  been  made  to  appear, 
and  there  is,  ^n  the  bill  of  exceptions,  no  specification  of 
insufficiency  of  evidence  pointing  toward  the  invalidity  now 
asserted. 

It  is  also  urged  that  the  Court  had  no  jurisdiction  of  the 
person  or  property  of  Patterson,  because  the  judgment  roll 
contains  no  proof  of  the  publication  of  summons  in  the 
action  Perham  vs.  Patterson.  But  no  objection  was  made 
to  the  judgment  roll  when  it  was  offered  in  evidence,  and 
the  bill  of  exceptions  contains  no  specification  of  deficiency 
in  the  evidence  to  the  effect  that  the  judgment  roll  and  deed 
did  not  show  title  in  plaintiff;  nor  even  a  specification  that 
the  plaintiff's  title  was  not  made  out  by  the  evidence. 

Defendants  claimed  under  a  Sheriff's  deed  which  was 
executed  on  the  fifth  day  of  April,  1875,  the  execution  sfAe 
having  taken  place  October  5,  1874.  The  judgment  debtor 
had  the  whole  of  the  fifth  day  of  April,  1875,  to  redeem. 
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(C.  C.  P.,  SecB.  12  and  702.)  The  act  of  redemplion  was  to 
be  done  within  six  months  after  the  sale.  The  Sheriff  had 
power  to  execute  the  deed  only  after  the  period  for  redemp- 
tion had  passed.  The  deed  is  void.  {Gh^oaa  vs.  Fowler ^ 
21  Cal.  392;  Bemdl  vs.  Oldm,  33  Id.  668;  Mtxyre  vs.  MaHin, 
38  Id.  428;  HcM  vs.  YoeU,  46  Id.  584.) 

It  may  be  that  the  Court  below  should  have  found  that  the 
defendants  had  an  estate,  right,  title,  or  interest  in,  and  were 
entitled  to  the  possession  of  the  land,  by  virtue  of  the  judg- 
ment, sale,  and  certificate  of  sale.  But  there  is  in  the  bul 
of  exceptions  no  specification  of  insufficiency  of  the  evidence 
to  justify  any  of  the  findings,  nor  any  such  specification, 
except  as  to  the  evidence  on  which  the  Court  found  that  the 
Sheriff's  deed  was  void. 

Judgment  and  order  affirmed. 


Depaktment  No.  2. 


[Filed  August  30,  1882.1 

No.  7761. 

MOUNT  BLANC  CONSOLIDATED  GRAVEL  MINING 
COMPANY,  Plaintiff  and  Respondent, 

vs. 

DE  BOUR,  Dependant,  EVANS  et  al.,  Intervenors  and 

Appellants. 

Ihtcuvution — MniKBAL  Lahb — Contest — Pabties— Bsyiskd  6tatutk8  of 
THK  Umttsd  Statxs.  Appeal  from  order  denyiuf^  an  intervention. 
Plaintiff  filed  its  adverse  claim  to  the  mineral  land  in  controversy,  and 
commenced  this  action  to  h>ive  the  right  of  possession  determined, 
as  provided  by  Sections  2326  and  2326,  Bevised  Statutes  of  the 
United  States.  Held,  the  action  is  one  in  which  those  only  who  had 
.  filed  claims  to  the  land  in  the  United  States  Land  Office  coold  properly 
be  madp  parties  to  the  action,  which  was  brought  for  the  sole  purpose 
of  determining  the  rights  of  possession  between  such  adverse  claim- 
ants. The  rights  of  none  others  were  involved  in  the  action.  The 
only  question  involved  was  whether  defendant  was  entitled  to  a 
patent. 

^•'•Cn.  In  order  to  entitle  themselves  to  become  parties  to  this  action,  it 
was  necessary  for  the  appellants  (intervenors)  to  apply  to  the  United 
States  Land  Office  for  a  patent,  or  to  file  an  opposition  to  the  appli- 
cation of  some  one  else  within  the  time  prescribed  by  law  for  so 
doing.    Neither  of  which  did  they  do. 

Appeal  from  Snperior  Court,  Nevada  County. 
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Ckorge  8.  Hupe,  for  appellants. 

Dibble  &  KUts  and  Johnson  <k  Cross,  for  respondent. 

NUes  Searles,  for  defendant. 

By  the  Court  : 

This  is  an  appeal  from  an  order  denying  the  appellants' 
motion  to  file  a  complaint  in  intervention  in  the  above  en- 
titled aotion.  The  sole  question  in  the  case  is  whether  said 
complaint  in  intervention  states  facts  snfficient  to  entitle  the 
parties,  in  whose  behalf  it  was  sought  to  file  it,  to  intervene 
in  the  action.  ^  ' 

The  plaintiff  in  the  action  alleges,  among  other  things, 
that  he  is  the  owner  and  in  possession  of  the  mineral  land  in 
controversy;  that  the  defendant  claims  an  estate  or  interest 
therein  adverse  to  the  plaintiff,  and  that  said  defendant  had, 
before  the  commencement  of  this  action,  filed  an  application 
in  the  United  States  Land  Office  for  a  patent  to  said  land 
from  the  Government.  The  appellants  admit  that  the  de- 
fendant filed  an  application,  and  that  he  did  so  with  their 
knowledge  and  consent  and  in  pursuance  of  an  agreement 
between  the  appellants  and  the  defendant,  that  when  he 
should  obtain  the  patent  so  applied  for  he  would  convey  to 
them  in  fee  the  undivided  one-naif  of  two  certain  lots  of  said 
mineral  land. 

The  plaintiff  in  this  action  filed  its  adverse  claim  to  said 
land,  and  commenced  this  action  to  have  the  question  of  the 
right  of  possession  determined  by  a  Court  of  competent  juris- 
diction, as  provided  by  Sections  2325  and  2326,  U.  S.  Rev. 
Statutes.  It  is  not  claimed  that  the  appellants  filed  an  ap- 
plication for  a  patent  or  any  opposition  to  the  issuance  of 
one  to  the  defendant.  We  are  of  the  opinion  that  the  ac- 
tion is  one  in  which  those  only  who  had  filed  claims  to  the 
land  in  the  United  States  Land  Office  could  properlv  be  made 
parties  to  the  action  which  was  brought  for  the  sole  purpose 
of  determining  the  rights  of  possession  between  such  adverse 
claimants.  The  rights  of  none  other  were  involved  in  the 
action.  The  only  question  involved  was  whether  the  de- 
fendant was  entitled  to  a  patent. 

In  order  to  entitle  themselves  to  become  parties  to  this 
action,  it  was  necessary  for  the  appellants  to  apply  to  the 
United  States  Land  Office  for  a  patent,  or  to  file  an  opposi- 
tion to  the  application  of  some  one  else  within  the  time  pre- 
scribed by  law  for  so  doing.     Neittier  of  which  did  they  do. 

Order  and  judgment  appealed  from  affirmed. 
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Depabtment  No.  1. 


[Filed  September  20,  1882.] 
No.  8376. 

CBOSS,  Admb.,  etc.,  op  the  Estate  op  Sigotjrnby, 

Bespondent, 

vs. 
ZELLEKBACH^  Appellant. 

tfOSTGAOB — VlMDQn — ^EqUITT — SUPPLBKSMTAL  CoMFLAIMT — PaBTT — ESOBOW. 

The  original  complaint  was  for  the  foreclosure  of  a  mortgage  made  by 
the  Eureka  Lake  Company  to  Sigonmey.    Pending  the  snit  Zellerbacn 
purchased  from  Sigonmey  the  note  and  mortgage,  and  also  a  note 
and  mortgage  of  the  £.  L.  W.  Co.,  in  consideration  of  vhich  he  exe- 
cuted two  notes  to  Sigonmey,  to  secure  the  payment  of  which  he  was 
to  deposit  with  one  Parrot t,  in  escrow,  5-64  parts  of  the  capital  stock 
of  a  corporation  to  be  organized;  the  notes  and  mortgages  were  to  re- 
main in  Parrott's  handn  as  security  for  the  payment  of  the  Zellerbach 
notes  until  the  deposit  of  the  stock.    Zellerbach  did  not  depopit  the  full 
amount  of  the  stock.    Upon  a  former  appeal  (56  Cal.  431)  it  was  held 
^t  plaintiff  in  the  action  to  foreclose  the  Eureka  Lake  note  and 
mortgage  was  not  entitled  to  a  lien  on  the  stock  deposited  by  Zeller- 
bach with  Parrott,  in  escrow,  as  security  for  the  purchase  of  the  mort- 
gage then  sued  on,  because  the  stock  had  not  been  accepted  by  plain- 
tiff as  security,  and  because  the  conditions  upon  which  it  was  to  be 
deliyered  never  happened.    The  delivery  never  became  absolute,  and 
the  stock  continued  as  unaffected  by  any  lien  as  though  it  had  re- 
mained in  Zellerbach's  pocket;  and  the  cause  was  remanded  for  a 
new  trial.    Execution  of  the  judgment  in  such  action  pending  the  ap- 
peal had  not  been  stayed,  the  stock  was  sold  under  the  decree  of  the 
Court  below,  and  after  reversal,  a  supplemental  complaint  was  filed 
setting  up  the  purchase  of  the  mortgage  originally  sued  on  by  defend- 
ant pencUng  the  action  for  its  foreclosure,  the  execution  of  two  notes 
therefor,  the  deposit  of  the  stock  as  security,  the  sale  of  the  stock 
under  the  judgment  subsequently  reversed,  and  praying  that  ihh 
moneys  realized  from  such  sale  shall  be  deemed  and  stand  as  the  sub- 
stitute for  the  stock;  that  plaintiff  be  declared  entitled  to  retain  the 
same  upon  his  acknowledgment  of  full  satisfaction  and  payment  as 
weU  of  the  note  and  mortgage  described  in  the  original  complaint,  as 
also  of  the  two  notes  executed  by  Zellerbach;    which  prayer  was 
granted  by  the  Court  below.    Held,  on  this  appeal,  that  plaintiff  re- 
tained the  right  to  foreclose  the  mortgages  which  his  agent,  Parrott^ 
held  in  pledge,  if  the  Zellerbach  notes  were  not  paid  at  maturity, 
unless  he  lost  the  right  by  lapse  of  time;  that  it  was  the  intent  of  the 
parties  to  the  agreement  (Zellerbach  and  Sigourney)  that  the  suit  for 
the  foreclosure  of  the  mortgage  set  forth  in  the  original  complaint, 
already  begun,  should  be  prosecuted  by  plaintiff;  for  the  benefit,  how- 
ever, of  Zellerbach,  should  he  pay  his  notes  before  its  termination,  or 
substitute  the  other  securities  named  in  the  agreement.    It  was  an 
agreement  relating  to  the  conduct  of  the  action,  since,  while  it  placed 
the  legal  title  to  the  Eureka  Lake  note  and  mortgage  in  Zellerbach.  it 
left  the  control  of  the  suit — subject  to  contingencies — in  Sigourney; 
a  control  necessary  for  the  protection  of  his  interests  as  pledgee. 
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Id. — Id.  The  Bubseqnent  ohanges  in  the  pleadings  and  findings  hare  not 
entitled  plaintiff  to  the  Hen  on  the  stock  and  decree  for  the  sale  thereof 
denied  him  on  the  former  appeal.  The  case  stood  at  the  second  trial 
as  if  the  shares  of  stock  had  neTer  been  deposited;  never  been  levied 
on  or  sold. 

Id. — Id. — Bxyebsai.  ov  Judghbitt — ExsounoN  Sixi.  In  the  absence  of 
an  undertaking  the  purchaser  of  the  stock  (if  a  third  party)  acquired 
a  good  title  to  it.  Whether  defendant  has  or  has  not  his  action  at 
law  either  for  the  yalae  of  the  shares  or  the  price  at  which  they  were 
sold  is  not  a  question  to  be  determined  here. 

Id. — Id.  The  shares  of  stock  were  the  prop«-rty  of  Zellerbach.  If  the 
original  or  present  plaintiff  (administrator)  chose  to  levy  npon  and 
sell  them  ander  an  execation  issued  upon  the  judgment  subsequently 
reversed,  he  did  so  at  his  own  risk.  A  Ck>urt  of  equity  will  not  ratify 
a  trespass  or  conyersion. 

Id. — Id.  The  shares  never  constituted  a  portion  of  plaintiff 's  security,  and 
the  shares^  or  the  disposition  of  them,  have  no  connection  with  the 
facts  upon  which  this  case  must  be  determined. 

Id. — Id.  It  follows:  1.  Sigoumey  or  his  representative  was  justified  in 
prosecuting  his  action  for  the  foreclosure  of  the  mortgage,  and  sale  of 
the  mortgaged  premises.  2.  Inasmuch  as  defendant^  Zellerbach,  by 
reason  of  his  agreement  with  Sigourney,  had  become  legal  owner  of 
the  note  secured  by  the  mortgage,  and  interested  in  any  excess  of 
proceeds  arising  from  the  sale  of  the  mortgaged  premises,  beyond  the 
amount  of  his  notes,  or  in  having  the  sum  of  the  proceeds  endorsed 
or  credited  on  his  notes  in  case  of  a  sale  for  less  than  their  amount, 
the  plaintiff  was  authorized,  by  supplemental  complaint,  ';o  treat  him 
as  a  proper,  if  not  necessary  party.  3.  Having  taken  jurisdiction  for 
the  purposes  aforesaid,  the  Uoort  was  authorized,  upon  well  established 
principles  of  equity  lurisprudence,  to  dispose  of  the  rights  of  plaintiff 
and  defendant  Zellerbach.  with  reference  to  the  pledge,  by  ordering 
judgment  against  said  defendant  for  any  balance  of  his  note  unsatisfied 
by  the  decretal  note  to  be  made. 

Appeal  from  Superior  Court,  Nevada  County. 

Cro88  and  Irvine^  for  appellant. 

Reardan  &  Beardan,  Hupp,  SearleSy  NUes  &  Searles,  for 
respondent. 

MoEjnstbt, '  J.,  delivered  the  opinion  of  the  Court: 

The  Court  below  found  that,  after  the  commencement  of 
this  action,  which  was  to  foreclose  a  mortgage  executed  by 
the  Eureka  Lake  Company,  the  note  and  mortgage  described 
in  the  complaint,  together  with  another  note  and  mortgage 
made  by  the  Eureka  Lake  Water  Company,  were  sold  by 
plaintiff  to  defendant  Zellerbach,  for  and  in  consideration  of 
promissory  notes  of  said  defendant;  that  the  notes  and 
mortgages  so  sold  were  placed  in  the  hands  of  John  Parrott, 
agent  of  plaintiff,  as  security  for  the  payment  of  ZeUerbach's 
notes. 

Sigourney  certainly  retained  the  ri^ht  to  foreclose  the 
mortgages  which  his  agent  held  in  pleage  if  the  Zellerbach 
notes  were  not  paid  at  maturity,  unless  he  should  lose  the 
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• 

light  by  lapse  of  time.  (Tyler  on  Usury,  Pawns,  and  Loans, 
576,  and  cases  there  oited.)  Was  it  his  duty,  under  his 
agreement  with  Zellerbach,  to  dismiss  the  suit  already*  pend- 
ing? 

The  notes  seoured  by  the  mor^ages  of  the  Eureka  Lake 
Company  and  the  Eureka  Lake  Water  Company  were  dated 
respeotiTely  July  2,  1859,  and  November  9,  1861.  The 
original  complaint  herein  was  filed  July  1,  1864,  one  day 
before  the  statute  period  of  limitations  would  have  run  as 
against  the  note  sued  on.  The  agreement  between  Sigourney 
and  Zellerbach  was  made  on  the  23d  day  of  August,  I860, 
when  the  statute  limitation  would  already  have  run  against 
the  note  of  the  Eureka  Lake  Company  had  not  suit  been 
brought  upon  it  jpreviously,  and  when  but  little  more  than  ' 
two  months  remained  of  the  period,  at  the  expiration  of 
which  the  limitation  would  have  run  against  the  note  of  the 
Eureka  Lake  Water  Company.  The  notes  of  Zellerbach,  to 
secure  which  the  notes  and  mortgages  of  the  companies  were 
pledged,  were  made  payable  nine  months  after  the  date  of 
the  agreement.  Under  the  circumstances  we  are  authorized 
to  saj  that  it  was  within  the  contempliition  of  the  parties  and 
within  the  intent  of  the  agreement  that  this  suit  for  the  fore- 
closure of  the  mortgage  set  forth  in  the  complaint,  already 
begun,  should  be  prosecuted  by  plaintiff;  for  the  benefit,  how- 
eyer,  of  Zellerbach,  should  he  pay  his  notes  before  its  termi- 
nation, or  substitute  the  other  securities  named  in  the  agree- 
ment. It  was,  indeed,  an  agreement  relating  to  the  conduct  of 
the  action,  since,  while  it  placed  the  legal  title  to  the  Eureka 
Lake  note  and  mortgage  in  Zellerbach,  it  left  the  control  of 
the  suit — subject  to  certain  contingencies — ^in  Sigourney;  a 
control  necessary  for  the  protection  of  his  interests  as 
pledgee. 

When  the  case  was  here  before  (65  Cal.  431)  it  was  held, 
upon  the  then  pleadings  and  findings,  that  plaintiff  had  no 
lien  upon  and  was  not  entitled  to  a  decree  for  the  sale  of  the 
1260  shares  of  stock  deposited  by  defendant  Zellerbach  with 
Mr.  John  Parrott.  We  cannot  see  that  the  subsequent 
changes  in  the  pleadings  and  findings  haye  entitled  him  to 
such  decree. 

The  original  answer  and  cross-complaint  of  defendant, 
Zellerbach,  were  withdrawn  after  the  case 'was  returned  to 
the  Superior  Court.  In  his  answer  to  the  supplemental  com- 
plaint ne  does  not  allege  that  he  substituted  the  1250  shares 
of  stock  for  the  notes  and  mortgages,  or  either  of  them,  de- 
posited with  Parrott.  The  Court  below  did  not  find  that 
such   shares  were  accepted  as  a  substituted  security  by 
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plaintiff  or  his  agent,  Parrott.  Nor  did  the  Gourt  find  that 
Mr.  Parrott  eyer  satisfied  himself  (as  proyided  in  the  agree- 
ment) .that  the  titles  to  all  the  property  formerly  belonging 
to  the  Middle  Ynba  Canal  and  Water  Company  and  Eoreka 
Lake  Water  Company  had  been  oonyeyed  to  a  new  corpora- 
tion fiye  sixty-foorths  part  of  the  sliares  of  the  stock  of 
which  might  be  substituted  as  the  security  for  the  payment 
of  the  SiBllerbach  notes,  or  eyen  that  the  titles  to  such 
proDcrty  were  eyer  in  fact  conyeyed  to  a  new  company. 

Tnere  is  no  allegation  in  the  supplemental  complaint  that  / 

the  original  agreement  between  Sigoumey  and  Zellerbach 
had  been  changed  or  modified  so  as  that  the  1260  shares 
(admittedly  much  less  than  fiye  sixty-fourths)  were  to  be 
'treated  as  addUionul  security,  or  were  to  be  considered  as 
haying  been  substituted  for  a  portion  of  the  securities 
pledged  to  secure  the  payment  of  the  notep  of  defendant 
Zellerbach. 

Zellerbach  neyer  performed  the  conditions  on  his  part  to 
be  performed  by  his  agreement  with  Sigoumey.  The  case 
stood  at  ilie  second  tried,  therefore,  as  if  the  lisSO  shares  of 
stock  had  neyer  been  deposited — ^neyer  been  levied  on  or 
sold. 

The  1260  shares  were  the  property  of  Zellerbach.  If  the 
original  or  present  plaintiff  chose  to  leyy  upon  and  sell  them 
under  an  order  of  sale  issued  upon  the  decree  subseijuently 
reversed,  he  did  so  at  his  own  nsk.  A  Court  of  equity  wiU 
not  ratify  a  trespass  or  conversion.  In  the  absence  of  an 
undertaking,  the  purchaser  of  the  stock  ^if  a  third  partjr)  ac- 
quired a  good  title  to  it.  If,  as  aUegea,  the  stocK  sold  for 
f26,000  more  than  it  was  then  worth,  so  much  the  worse  for 
the  purchaser,  if  it  has  not  risen  in  value  since.  But 
whether  defendant  has  or  has  not  his  action  at  law,  either  for 
the  value  of  the  shares  or  the  price  at  which  they  were  sold, 
is  not  a  question  to  be  determined  here.  It  is  enough  to 
say  that  the  shares  never  constituted  a  portion  of  plaintiff's 
security,  and  the  shares,  or  the  disposition  of  them,  have  no 
connection  with  the  facts  upon  which  this  case  must  be 
determined. 

What  follows?  1.  Sigoumey  or  his  representative  was 
justified  in  prosecuting  his  action  for  the  foreclosure  of  the 
mortgage  and  sale  of  tne  mortgaged  premises.  2.  Inasmuch 
as  the  defendant  Zellerbach,  by  reason  of  his  agreement 
with  Sigoumey,  had  become  legal  owner  of  the  note  secured 
by  the  mortgage,  and  interested  in  any  excess  of  proceeds 
arising  from  the  sale  of  the  mortgaged  premises,  beyond  the 
amount  of  his  notes,  or  in  having  the  sum  of  the  proceeds 
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endorsed  or  credited  on  his  notes  in  case  of  a  sale  for  less 
than  their  amonnt,  the  plaintiff  was  authorized  by  supple- 
mental complaint  to  treat  him  as  a  proper,  if  not  necessary, 
purty.  3.  Having  taken  jurisdiction,  for  the  purposes  afore- 
said, the  Court  was  authorized  (upon  weU  established  princi- 
ples of  equity  jurisprudence)  to  <uspose  of  the  rights  of  the 
plaintiff  and  defendant  Zellerbach  with  reference  to  the 
pledge,  by  ordering  judgment  against  said  defendant  for  any 
balance  of  his  notes  unsatisfied  by  the  decretal  sale  to  be 
made. 

We  cannot  say  the  findings  of  the  Court  below  are  not  sus- 
tained by  the  evidence. 

Judgment  reversed  and  cause  remanded,  with  direction  to 
the  Court  below  to  enter  a  decree  in  accordance  with  the 
views  hereinbefore  expressed. 

We  concur:    McKee,  J.,  Myrick,  J. 


In  Bank. 


[Filed  September  21,  1862.] 
No.  7956. 

PEOPEE,   ETC.,  PETinONEB, 

vs. 
E.  V.  SPENCEB,  Respondent. 

SvspmaioM  or  Attornst — Disibict  Attosmbt.  In  the  year  1874,  respond* 
ent,  as  District  Attorney  of  Lassen  Ooanty,  drew  up  an  indictment 
against  one  Harris,  which  was  returned  to  the  Gonnty  Gonrt  by  the 
Grand  Jnry,  endorsed  **a  tme  bill."  In  1881,  Harris  appeared  in  the 
Superior  Gonrt^  and  respondent,  as  his  counsel ,  moved  to  set  aside  the 
incUctment.  The  motion  was  granted.  In  preparing  for  and  making 
the  motion — which  was  based  upon  the  omission  of  certain  forms — 
X'espondent  was  not  assisted  by  information  receiyed  by  him  in  his 
Qapadty  of  District  Attorney;  and  when  the  motion  was  made,  he  had 
Xio  nsoal  knowledge  of  the  s1»tntory  provision  which  made  his  act  a 
xxusdemeanor.  (Penal  Gode,  Sec.  162.)  Edd,  independent  of  the 
Btatnte,  there  can  be  no  donbt  that  the  conduct  of  respondent  was 
reprehensible.  By  appearing  both  for  plaintiff  and  defendant  in  the 
«ame  action,  he  was  guilty  of  **  a  riolation  of  his  duty  as  an  attorney, " 
^OT  which  it  is  the  duty  of  this  Gourt  to  remove  or  suspend  him .  (G. 
<3.  P.  287.)  Neither  his  ignorance  of  the  laws,  nor  the  crudity  of  his 
notions  of  professional  e^cs,  can  excuse  an  offense  against  profes- 
Bional  propriety  by  one  whose  duty  it  is  to  assist  in  the  adndnistration 
of  juBlioe.  The  degree  of  turpitude  involved  in  the  breach  of  his 
^uty  by  an  attorney,  however,  must  appear  in  the  circumstances  of 
«ach  case.  The  punishment  which  should  follow  an  inadvertent  or 
ignorant  departure  from  professional  propriety — no  seriously  evil 
consequences  having  resulted — should  be  less  severe  than  where  the 
offense  is  a  deliberate  or  corrupt  violation  of  official  oath. 
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W.  B.  Haskell,  for  petitioner. 
U.  V,  Spencer,  for  respondent. 

By  the  Court  : 

In  the  year  1874,  respondent,  as  District  Attorney  of 
Lassen  County,  drew  up  an  indiotment  against  one  Harris, 
which  was  returned  to  the  County  Court  by  the  Grand  Jury, 
endorsed  *'  a  true  bill." 

In  1881,  Harris  appeared  in  the  Superior  X}ourt,  and  re- 
spondent, as  his  counsel,  moved  to  set  aside  the  indictment, 
xhe  motion  was  granted. 

In  preparing  for  and  making  the  motion — ^whioh  was 
based  upon  the  omission  of  certain  forms — respondent  was 
not  assisted  by  information  received  by  him  in  his  capacity 
of  District  Attornev;  and  we  are  convinced  that  when  the 
motion  was  made,  ne  had  no  actual  knowledge  of  the  stat- 
utory provision  which  made  his  act  a  misdemeanor. 

But,  independent  of  the  statute,  there  can  be  no  doubt 
that  his  conduct  was  reprehensible.  By  appearing  both  for 
plaintiff  and  defendant  m  the  same  action,  he  was  ^ilty  of 
"a  violation  of  his  duty  as  an  attorney,"  for  which  it  is  our 
duty  to  remove  or  suspend  him.  (0.  C  P.  287.)  Neither 
his  ignorance  of  the  laws,  nor  the  crudity  of  his  notions  of 
professional  ethics,  can  excuse  an  offense  against  professional 
propriety  by  one  whose  duty  it  is  to  assist  in  tne  adminis- 
tration of  justice.  The  degree  of  turpitude  involved  in  the 
breach  of  nis  duty  by  an  attorney,  however,  must  appear  in 
the  circumstances  of  each  case.  The  punishment  which 
should  follow  an  inadvertent  or  ignorant  departure  from  pro- 
fessional propriety — ^no  seriously  evil  consequences  having 
resxdted — should  be  less  severe  than  where  the  offense  is  a 
deliberate  or  corrupt  violation  of  official  oath. 

The  circumstances  presented  by  the  record,  while  they  go 
towards  showing  an  absence  of  intentional  wrong,  do  not 
justify  respondent.  However  innocent  his  motives,  his  con- 
duct must  be  condemned.  Yet,  in  consideration  of  the  facts, 
we  are  disposed  to  inflict  a  penalty  which,  while  it  shall 
satisfy  the  provisions  of  the  Code,  and  mark  our  disappro- 
bation of  his  act,  shall  not  forever  debar  the  respondent 
from  the  further  practice  of  his  profession. 

Counsel  for  the  people  does  not  insist  that  the  other 
charges  are  sustained  by  the  evidence. 

Ordered,  that  respondent  be  suspended  from  practice  as 
attorney  or  counselor  in  all  the  Courts  of  this  State,  for  a 
period  of  three  months  from  the  date  of  the  filing  of  this 
order. 
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In  Bane. 


[Filed  September  15,  1882.] 

No.  10,782. 

Ex  PABT£  WILL  ON  Habear  Corpus. 

HzLiTiA — JiTBT  DuTT.  A  paitj  who  has  f&ithfnlly  serTed  in  the  organized 
militia  of  the  State  for  the  space  of  seven  oonsecntiTe  yeara*  and  has 
received  from  the  Adjatant-General  a  certificate  to  that  efPeot,  is 
exempt  from  jury  duty.     (Pol.  Code,  1936.) 

tTwo.  H,  Dickinson,  for  petitioner. 
L.  FrcUt^  for  respondent. 

By  the  Ooubt  : 

The  qaestion  in  this  case  is  simply  whether  a  party  who 
has  faithfully  serred  in  the  organized  militia  of  the  State  for 
the  space  of  seven  consecutive  years,  and  who  has  received 
from  the  Adjutant-General  a  certificate  to  that  effect,  is  ex- 
empt from  jury  duty? 

Section  1936  of  the  Political  Code  expressly  provides  for 
such  exemption,  and  the  petitioner  was  not  liable  to  jury 
duty.    Let  him  be  discharged. 


In  the  Circuit  Court  of  the  United  States. 

DISTBICT   OF   GALIFORNU. 

Before  Field,  Circuit  Justice,  and  Hofiman,  District  Judge. 

THE  CASE 

OF 

THE  CHINESE  MERCHANT. 


In  the  Matteb  of  LOW  YAM  CHOW  on  ELabbas  Corpus. 

1.  The  first  article  of  the  treaty  with  China  of  Noyember  17th,  1880,  pro- 
▼ides  that.  '*  Whenever,  in  the  opinion  of  the  Goyernment  of  the 
United  States,  the  coming  of  Chinese  laborers  to  the  United  States,  or 
their  residence  therein  affects  or  threatens  to  affect  the  interests  of 
that  conntry  or  to  endanger  the  good  order  of  the  said  country  or  of 
any  locality  within  the  territory  thereof,  the  Goyernment  of  Ohina 
agrees  that  the  Goyernment  of  the  United  States  may  regulate,  limits 
or  suspend  such  coming  or  residence,  but  may  not  absolutely  prohibit 
it,"  declaring  at  the  same  time  that  **  the  limitation  or  suspension 
'  shall  be  reasonable,  and  shall  apply  only  to  Chinese  who  may  go  to 
the  United  States  as  laborers,  other  classes  not  being  included  in  the 
limitalians.**    The  second  article  further  declares  that  "  Chinese  sub- 
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jectB,  whether  proceeding  to  the  United  States  as  travelen,  stadents, 
merohantfl,  or  from  cariosity,  together  with  their  body  or  hoosehc^ 
serrants,  and  Ghinese  laborers  who  are  now  in  the  United  States  shall 
be  allowed  to  come  and  ffo  of  their  own  free  will  and  accord,  and  i^iall 
be  accorded  all  the  rights,  privileges,  imnrnnities,  and  exemptions 
which  are  accorded  to  the  citizens  and  sabjects  of  the  most  favored 
nation.*'  The  Act  of  Congress  of  May  6th,  1882,  passed  pursuant  to 
the  authority  of  this  treaty^  suspends  the  coming  of  Chinese  laborers 
to  the  United  States  for  ten  years,  and  prohibits  the  master  of  yessek 
from  bringing  them  from  any  foreign  port,  but  excepts  those  who 
were  here  previously  to  November  17,  1880,  or  who  may  come  before 
the  expiration  of  ninety  days  from  the  passage  of  the  Act,  and 
who  shall  produce  certain  prescribed  certificates  of  identification. 
The  sixth  section  of  the  Act  provides  that,  in  order  to  the  faith- 
ful execution  of  the  provisions  forbidding  the  coming  of  Ohinesa 
laborers,  any  other  Ohinese  person  entitled  to  come  to  the  United 
States  shall  be  identified  by  a  certificate  of  the  Ghinese  Govern- 
ment, stating  among  other  things  his  former  and  present  occu- 
pation, and  pZace  of  residence  in  China:  Held,  1,  that  the  certifi- 
cate of  the  Government  required  for  others  than  laborers  coming  to 
the  United  States  from  Ghina  was  intended  to  facilitate  proof  of  Uieir 
not  being  within  the  prohibited  class,  and  not  as  a  means  of  restrict- 
ing their  coming;  2,  that  the  certificate  is  not  required  from  mer- 
chants and  others  not  laborers  domiciled  out  of  Ghina  when  the  Act  of 
Gongress  was  passed,  and  coming  from  the  foreign  jurisdiction;  and 
3d.  proof  of  the  occupation  of  such  persons  may  be  made  by  parol. 
2.  The  language  of  the  Act  of  Gongress  should  be  construed,  if  possible,  in 
harmony  with  the  objects  of  the  treaty.  It  will  not  be  inferred  that 
Gongress  intended  to  disregard  its  stipulations. 

Habeas  Corpus.    The  farCts  sufficiently  appear  in  the  opinion 
of  the  Court. 

McAllister  dh  Bergin,  for  petitioner. 

Milton  AndroSy  for  respondent. 

Philip  Teare^  District  Attorney,  for  Collector  of  Port. 

Field,  Circuit  Justice:  The  petitioner  is  a  subject  of  the 
Emperor  of  China,  and  alleges  that  he  is  restrained  of  his  liberty 
on  board  of  the  American  steamship  City  of  Bio  de  Janeiro,  in 
the  port  of  San  Francisco,  by  its  captain,  in  contrayention  of  the 
Constitution  and  the  treaty  between  the  United  States  and  his 
'country.  He  states  in  his  petition  in  substance  as  follows:  that 
he  is  a  Chinese  merchant  by  occupation,  and  not  a  Chinese 
laborer;  that  he  was  such  merchant  in  Peru  for  about  ten 
years;  that  upon  the  breaking  out  of  the  war  between  that 
country  and  Chile,  he  left  Peru  and  established  himself  at 
Panama,  in  the  Republic  of  New  Granada;  that  for  the  last  five 
years  he  has  also  been  a  member  of  the  firm  of  Chow  Kee  &  Co., 
merchants  in  San  Francisco;  that  on  the  thirty>first  day  of  July 
last  he  took  passage  at  Panama  on  the  steamship  which  arriyed 
at  the  port  of  San  Francisco  on  the  seyenteenth  of  August, 
and  that  its  captain  refuses  to  allow  him  to  land,  but  detains 
him  on  board  of  the  yessel  under  the  claim  that  his  landing  in 
the  United  States  is  prohibited  by  the  Act  of  Congress  of  May 
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6,  1882,  "  to  execute  certain  treaty  stipulations  relating  to 
Chinese;"  that  such  claim  is  unfounded;  tnat  the  petitioner  has 
heen  a  merchant  by  occupation  for  the  last  twelve  years,  and 
has  never  been  a  laborer  within  the  meaning  of  the  treaty. 
He  therefore  prays  that  a  writ  of  habeas  corpus  be  issued  to 
the  captain  to  produce  him,  and  that  he  be  discharged  from 
his  arrest.  The  writ  being  issued,  the  captain  makes  a  return 
admitting  the  detention  of  the  petitioner  and  justifying  it  under 
the  Act  of  Congress. 

On  the  hearing,  proof  was  f eceived  against  the  objection  of 
counsel,  of  the  truth  of  the  petitioner's  averment,  that  he  is  a 
merchant  by  occupation,  and  has  been  such  for  years  either  in 
Peru  or  at  Panama.  No  attempt  to  impeach  this  evidence  was 
made. 

Two  questions  are  thus  presented  for  determination:  1st. 
Whether  Chinese  merchants,  who  resided,  on  the  passage  of  the 
Act  of  Congress,  in  other  countries  than  China,  on  arriving  on 
a  vessel  in  a  port  of  the  United  States,  are  required  to  produce 
certificates  of  the  Chinese  Government  establishing  their  charac- 
ter as  merchants,  as  a  condition  of  their  being  allowed  to  land; 
2d.  Whether  their  character  as  such  merchants  can  be  estab- 
lished by  parol  proof.  For  a  correct  solution  of  these  questions 
some  reference  must  be  had  to  the  treaties  between  China  and 
this  country:  In  the  fifth  article  of  the  one  concluded  in  July, 
1868,  generally  known  as  "the  Burlingame  treaty,"  the  con- 
tracting parties  declare  that  ''they  recognize  the  inherent  and 
inalienable  right  of  man  to  change  his  home  and  allegiance,  and 
also  the  mutual  advantage  of  the  free  migration  and  emigration 
of  their  citizens  and  subjects  respectively  from  the  one  country 
to  the  other^  for  purposes  of  curiosity,  of  trade,  or  as  permanent 
residents."  In  its  sixth  article  thev  declare  that  ''citizens  of  the 
United  States  visiting  or  residing  m  China  shall  enjoy  the  same 
privileges,  immunities,  or  exemptions  in  respect  to  travel  or 
residence  as  may  there  be  enjoyed  by  the  citizens  or  subjects 
of  the  most  favored  nation,  and  reciprocally  Chinese  subjects 
visiting  or  residing  in  the  United  States,  shall  enjoy  the  same 
priviliges,  immuniUes,  and  exemptions  in  respect  to  travel  or 
residence,  as  may  be  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nation." 

Whilst  these  articles  remained  in  full  force  no  legislation  by 
Congress  looking  to  a  suspension  of,  or  restriction  upon  the  im- 
migration of  Chinese,  engaged  in  any  lawful  occupation,  was 
possible  without  a  breach  of  faith  towards  China.  And  yet  it 
was  discovered  that  the  physical  characteristics  and  habits  of 
the  Chinese  prevented  their  assimilation  with  our  people.  Con- 
flicts between  them  and  our  people,  disturbing  to  the  peace  of 
the  country,  followed,  as  a  matter  of  course,  and  were  of  fre- 
quent occurence.  Chinese  laborers,  including  in  that  desig- 
nation not  merely  those  engaged  in  manual  labor,  but  those 
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skilled  in  some  art  or  trade,  in  a  special  manner  inteifered  in 
many  ways  with  the  industries  and  business  of  this  State.  Their 
frugal  habits,  the  absence  of  families,  their  ability  to  live  in  nar- 
row quarters  without  apparent  injury  to  health,  their  contenir 
ment  with  small  gains  and  the  simplest  fare  gave  them  great  ad- 
vantages in  the  struggle  with  our  laborers  and  mechanics,  who 
always  and  properly  seek  something  more  from  their  labors  than 
sufficient  for  a  bare  livelihood,  and  must  have  and  should 
have  something  for  the  comforts  of  a  home  and  the  education  of 
their  children.  A  restriction  upon  the  immigration  of  such  la- 
borers was,  therefore,  felt  throughout  this  State  to  be  necessary, 
if  we  would  prevent  the  degradation  of  labor  and  preserve 
the  blessings  of  our  civilization.  Through  the  urgent  and 
constantly  repeated  appeals  from  the  Pacific  coast,  the  Govern- 
ment of  the  United  States  was  induced  to  make  application  to 
the  Government  of  China  for  a  modification  of  the  treaty  of  1868; 
and  the  supplementary  treaty  of  November,  1880  was  the  re- 
sult. The  nrst  article  of  this  treaty  provides,  that  '*  Whenever 
in  the  opinion  of  the  Government  of  the  United  States  the  com- 
ing of  Chinese  laborers  to  the  United  States,  or  their  residence 
therein  afifects  or  threatens  to  affect  the  interests  of  that  country 
or  to  endanger  the  good  order  of  the  said  country  or  of  any  lo- 
cality within  the  territory  thereof,  the  Government  of  China 
agrees  that  the  Government  of  the  United  States  may  regulate, 
limit  or  suspend  such  coming  or  residence,  but  may  not  abso- 
lutely prohibit  it,"  declaring  at  the  same  time  that  "the 
limitation  or  suspension  shall  be  reasonable,  and  shall  apply 
only  to  Chinese  who  may  go  to  the  United  States  as  laborers,  oOier 
classes  not  being  included  in  the  limitations"  The  second  article 
further  declares  that  "  Chinese  subjects,  whether  proceeding  to 
the  United  States  as  teachers,  students,  merchants,  or  from  curi- 
osity, together  with  their  body  or  household  servants,  and  Chi- 
nese laborers  who  are  now  in  the  United  States,  shall  be  allowed 
to  go  and  come  of  their  own  free  will  and  accord,  and  shall  be 
accorded  all  the  rights,  privileges,  immunities  and  exemptions 
which  are  accorded  ^to  the  citizens  and  subjects  of  the  most 
favored  nation." 

The  Act  of  May  6th,  1882,  was  framed  in  supposed  conformity 
with  the  provisions  of  this  supplementary  treaty.  In  the  inhi- 
bitions which  it  imposes  upon  the  immigration  of  Chinese,  there 
is  no  purpose  expressed  in  terms  to  go  beyond  the  limitations 
prescribed  by  the  treaty .  And  we  will  not  assume,  in  the  ab- 
sence of  plain  language  to  the  contrary,  that  Congress  intended 
to  disregard  the  obligations  of  the  original  treaty  of  1868,  which 
remains  in  full  force  except  as  modified  by  the  supplementary 
treaty  of  1880.  This  latter  treaty  only  authorizes  suspen- 
sive or  restrictive  legislation  with  respect  to  the  importation 
of  Chinese  laborers.  It  provides  in  express  terms,  as  seen 
above,  that  the  limitation  or  suspension  shall  apply  only  to 
them,  "  other  classes  not  being  included  in  the  limitations." 
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The  Act  of  CongreBfl  declares  in  its  first  section  that  after  the 
expiration  of  ninety  days  from  its  passage*,  and  for  the  period  of 
ten  years,  "  the  coming  of  Chinese  laborers  to  the  United  States  " 
is  suspended,  and  that  during  such  suspension  ''  it  shall  not  be 
lawful  for  any  laborer  to  come  or  having  so  come  after  the 
expiration  of  said  ninety  days  to  remain  within  the  United 
States."  And  its  second  section  makes  it  a  misdemeanor, 
punishable  by  fine  and  imprisonment,  for  the  paster  of  any 
Tessel  to  knowingly  bring  within  the  United  States  on  such 
Tessel  and  land  or  permit  to  be  landed  any  Chinese  laborer 
£rom  any  foreign  port  or  place. 

The  third  section  excepts  from  these  provisions  Chinese 
laborers  who  were  in  the  United  States  on  the  seventeenth  of 
November,  1880,  or  who  shall  have  come  before  the  expiration 
of  ninety  days  from  the  passage  of  the  Act,  and  shall  produce  to 
the  master  of  the  vessel  and  the  Collector  of  the  Port  certain 
prescribed  certificates  of  identification,  containing  the  name, 
age,  occupation,  last  place  of  business,  and  physical  marks  or 
peculiarities  of  the  laborer. 

The  Act,  conforming  to  the  supplementary  treaty,  is  idmed 
against  the  immigration  of  Chinese  laborers — ^not  others.  The 
sixth  section,  which  is  supposed  to  cover  the  j^esent  case,  was 
not  intended  to  prohibit  the  coming  to  the  United  States  of 
other  classes  of  persons,  but  to  prevent,  by  a  prescribed  mode 
of  proof,  the  evasion  of  the  prohibition  against  the  coming  of 
laborers.  Its  language  is  as  follows:  ''That  in  order  to  the 
faithful  execution  of  articles  one  and  two  of  the  treaty  in  this 
Act  before  mentioned,  every  Chinese  person  other  than  a 
laborer,  who  may  be  entitled  by  said  treaty  and  this  Act  to  come 
within  the  United  States,  and  who*  shall  be  about  to  come 
to  the  United  States,  shall  be  identified  as  so  entitled  by  the 
Chinese  Oovemment  in  such  case,  such  identity  to  be  evidenced 
by  a  certificate  issued  under  the  authority  of  said  government, 
which  certificate  shall  be  in  the  English  language  or  (if  not  in 
the  English  language)  accompanied  by  a  translation  into 
English,  stating  such  right  to  come,  and  which  certificate  shall 
state  the  name,  title  or  official  rank,  if  any,  the  age,  height,  and 
all  physical  peculiarities,  former  and  present  occupation  or 
proiession,  and  place  of  residence  in  China  of  the  person  to 
whom  the  certificate  is  issued,  and  that  such  person  is  entitled 
conformably  to  the  treaty  in  this  Act  mentioued  to  come  within 
the  United  States.  Such  certificate  shall  be  prima  fade  evidence 
of  the  facts  set  forth  therein,  and  shall  be  produced  to  tiie 
Collector  of  Customs,  or  his  deputy,  of  the  port  in  the  district 
in  the  United  States  at  which  the  person  named  therein  shall 
arrive." 

The  certificate  mentioned  in  this  section  is  evidently  de- 
signed to  facilitate  proof  by  Chinese  other  than  laborers  coming 
from  China  and  desiring  to  enter  the  United  States,  that  they 
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are  not  within  the  prohibited  class.  It  is  not  required  as  a 
means  of  restricting  their  coming.  To  hold  that  such  was  its 
object  would  be  to  impute  to  Congress  a  purpose  to  disregard  ilie 
stipulation  of  the  second  article  of  the  new  treaty,  that  they 
should  be  **  allowed  to  go  and  come  of  their  own  free  will  and 
accord. "  Nor  is  it  required,  as  a  means  of  proof  of  their  character, 
from  merchants  and  others  not  laborers  domiciled  out  of 
China  when  the  law  was  passed,  and  coming  here  from  such  for- 
eign jurisdiction.  The  particulars,  which  the  certificate  must 
contain,  show  that  it  was  to  be  given  to  those  then  residing  there, 
for  their  place  of  residence  in  China  is  to  be  stated.  Independently 
of  this  consideration,  that  government  could  not  be  expected  to 
give,  in  its  certificate,  the  particulars  mentioned  of  persons  resi- 
dent— some  perhaps  for  many  years — out  of  its  jurisdiction. 
Neither  the  letter  nor  the  spirit  of  the  Act  calls  for  a  construc- 
tion imputing  to  Congress  the  exaction  of  a  condition  so  unrear- 
sonable.  The  general  language  of  the  twelfth  section,  ''  That  no 
Chinese  person  shall  be  permitted  to  enter  the  United  States  by 
land  without  producing  to  the  proper  officer  of  customs  the 
certificate  required  in  the  Act,  of  Chinese  persons  seeking  to 
land  from  a  vessel,"  is  to  be  construed  as  applying  to  such  per- 
sons as  are  by- previous  sections  prohibited  from  coming,  not  as 
extending  the  prohibition. 

We  repeat  what  we  said  in  the  case  of  Ah  Tie  and  other 
Chinese  laborers :  that  all  laws  are  to  be  so  construed  as  to  avoid 
an  unjust  or  an  absurd  conclusion;  and  general  terms  are 
to  be  so  limited  in  their  application  as  not  to  lead  to  injustice, 
oppression  or  an  absurd  consequence.  In  addition  to  the  illus- 
trations of  this  rule  there  given,  we  may  refer  to  two  instances 
furnished  by  the  decisions  of  the  Supreme  Court.  A  law  of 
Congress  declares  that  whoever  wilfully  obstructs  or  retards 
the  carrier  of  the  mails  of  the  United  States,  shall  be  deemed 
guilty  of  a  public  offense  and  be  punished  by  a  fine.  A  mail  car- 
rier in  Kentucky  was  arrested  by  the  Sheriff  upon  the  charge  of 
murder,  and  for  the  arrest  the  Sheriff  was  indicted.  The  Su- 
preme Court  held  that  the  general  language  of  the  Act  of  Con  - 
gress  was  not  to  be  construed  to  extend  to  the  case — because  it 
was  not  the  intention  of  Congress  to  interfere  with  the  enforce- 
ment of  the  criminal  laws  of  the  State,  but  only  to  prevent  un- 
necessary obstruction  in  the  carriage  of  the  mails.  It  would 
have  been  absurd  to  hold  that  the  Act  exempted  from  arrest  a 
mail  carrier  charged  under  a  State  law  with  the  commission  of  a 
felony.     {U.  S.  vs.  Kirby,  7  Wall.  482.) 

So  the  Act  of  Congress  for  the  recovery  of  the  proceeds  of 
captured  and  abandoned  property  during  the  late  war  required 
the  claimant  in  the  Court  of  claims  to  prove  that  he  had  never 
given  aid  or  comfort  to  the  rebellion,  yet  the  Supreme  Court  held 
that  one  who  had  been  pardoned  by  the  President  was  relieved 
from  this  requirement.     The  general  language  of  the  Act  covered 
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his  ease,  but  as  the  pardon  in  legal  effect  blotted  oat  the  guilt  of 
the  offender,  that  is,  closed  the  eyes  of  the  Court  so  that  it  could 
not  be  considered  as  an  element  in  the  determination  of  his  case, 
the  pardon  was  deemed  to  take  the  place  of  the  proof  and  re- 
lieyed  him  from  the  necessity  of  establishing  his  loyalty. 
"It  is  not  to  be  supposed "  said  the  Supreme  Court,  "  ihat 
Congress  intended  by  the  language  of  the  Act  to  encroach 
upon  any  of  the  prerogatives  of  the  President,  and  especiidly 
that  benign  prerogative  of  mercy  which  lies  in  the  pardoning 
power.  It  is  more  reasonable  to  conclude  that  claimants  restored 
to  their  rights  of  property  by  the  pardon  of  the  President  were 
not  in  contemplation  of  Congress  in  passing  the  Act,  and  were 
not  intended  to  be  embraced  by  the  requirement  in  question. 
All  general  terms  in  statutes  should  be  limited  in  their  applica- 
tion so  as  not  to  lead  to  injustice,  oppression,  or  any  unconsti* 
tutional  ox>eration,  if  that  be  possible.  It  will  be  presumed  that 
exceptions  were  intended  which  would  avoid  results  of  that 
nature."    {Carlisle  vs.  UniJted  States,  16  Wall.  153.) 

These  cases  would  be  sufficient  to  justify  us  in  giving  a  con- 
struction to  the  Act  under  consideration  in  harmony  with  the 
supplementary  treaty,  even  were  the  general  terms  used  suscepti- 
ble of  a  larger  meaning.  Its  purpose  will  be  held  to  be,  what  the 
treaty  authorized,  to  put  a  restnction  upon  the  emigration  of 
laborers,  including  those  skilled  in  any  trade  or  art,  and 
not  to  interfere,  by  excluding  Chinese  'merchants,  or  put- 
ting unnecessary  and  embarrassing  restrictions  upon  their 
coming,  with  the  commercial  relations  between  China  and 
this  country.  Commerce  vnth  China  is  of  the  greatest  value, 
and  is  constantly  increasing.*  And  it  should  require  something 
stronger  than  vague  inferences  to  justify  a  construction  which 
would  not  be  in  harmony  with  that  treaty,  and  which  would 
tend  to  lessen  that  commerce.  It  would  seem,  however,  from 
reports  of  the  action  of  certain  officers  of  the  Govemment--g[>os- 
sessed  of  more  zeal  than  knowledge — that  it  is  their  purpose  to 
bring  this  about,  and  thus  make  the  act  as  odious  as  possible. 

We  are  of  opinion  that  the  section  requiring  a  certificate  for 
Chinese  merchants  coming  to  the  United  States  does  not  apply 
to  those  who  resided  out  of  China  on  the  passage  of  the  Act  of 
Congress,  and  that  proof  of  Uieir  occupation  may  be  made  by 
parol. 

Note — Aooordi^  to  the  statement  furnished  by  the  Chinese  Consul,  the 
vafaie  of  exp>rts  to  China  from  the  United  States,  and  from  China  to  the  Uni  ted 
States  for  the  year  in  which  the  Burlinganie  treaty  was  concluded  (1868)  amounted  to 
tl6,d65,Q13,  and  for  the  fiscal  year  ending  June  30. 1881,  amounted  to  $27,765,409, 
almost  doubling  our  commerce  in  thirteen  years;  of  tnis  latter  amount  $16,185,165  of 
the  merchandise  passed  through  the  port  of  San  Francisco;  and  70  per  cent,  of  it  was 
ifaipped  by  Chinese  merchants.  When  the  Burlingame  treaty  was  concluded,  the 
,  export  of  nour  from  California  at  the  port  of  San  Francisco  amounted  to  aoout 

20^000  barrels  a  year.  The  export  of  this  article  has  steadily  increased  since,  until 
in  the  last  ywr  (1881)  it  amounted  to  271,118  barrels,  90  per  cent,  of  which  was 
shipped  by  Chineee  merchants. 
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It  follows  that  the  petitioner  must  be  disoharged,  and  it  ifl  so 
ordered. 

Hoffman,  J. : 

The  petitioner  alleges  that  he  is  unlawf  ally  restrained  of  his 
liberty  in  contravention  of  the  Constitation  of  the  United  States, 
and  of  the  treaty  between  the  United  States  and  the  ilmpire  of 
China,  commonly  known  as  the  Burlingame  treaty;  that  he  is  a 
Chinese  merchant,  and  not  a  Chinese  laborer;  that  he  was  a 
Chinese  merchant  at  Peru  for  about  ten  years,  and  that  there- 
after, upon  Uie  outbreak  of  war  between  Cnile  and  Peru,  he  left 
the  latter  country  and  established  himself  as  a  merchant  at 
Panama,  in  the  Republic  of  New  Granada,  where  he  still  resides. 
That  for  the  last  five  years  he  has  been  a  member  of  the  firm  of 
Kwong  Sing  Lung,  Chow  Eee  &  Co.,  merchants,  in  this  city. 

That  on  ttie  Slst  day  of  July,  1882,  he  took  passage  at  Panama 
on  board  the  American  steamship  Bio  de  Janeirio  and  arriyed  at 
this  port  on  the  said  steamship  on  the  17th  day  of  August,  1882, 
but  that  he  is  unlawfully  restrained  of  his  liberty  and  not  allowed 
to  land  by  the  master  of  said  steamer  upon  the  claim  tiiat  under 
provisions  of  the  Act  of  May  6,  1882,  entitled  "An  Act* to 
execute  certain  treaty  stipulations  relating  to  Chinese,"  he  has 
no  right  to  land. 

The  return  of  the. master  of  the  steamer  admits  the  allegations 
of  the  i>etition  as  to  the  embarcation  of  this  petitioner  at  Panama 
and  his  arrival  at  this  port,  but  disavows  idl  knowledge  or  in- 
formation sufficient  to  enable  him  to  admit  or  deny  the  a&egation 
of  this  petitioner  that  he  is  a  Chinese  merchant  and  not  a  Chinese 
laborer. 

But  he  claims  that  the  petitioner  cannot  lawfully  land  in  the 
United  States  by  reason  of  the  non-production  by  bim  to  the 
Collector  of  the  certificate  of  identification,  etc.,  and  by  said 
Act't)f  May  6,  1882,  required  to  be  produced  by  every  Chinese 
person  dther  than  a  laborer  arriving  in  the  United  States. 

On  the  hearing  the  truth  of  the  allegations  of  the  petition  was 
established  beyond  doubt  or  controversy.  It  appeared  that 
the  petitioner  is,  as  he  claims  to  be,  a  Chinese  merchant  residing 
in  Panama;  that  the  firm  in  this  city,  of  which  he  is  a  member, 
is  largely  engaged  in  commerce,  and  that  his  object  in  visiting 
San  Francisco  was  to  make  purchases  for  his  establishment  at 
Panama,  and  to  adjust  his  accounts  with  his  partners  in  this  city. 
The  proofs  offered  by  petitioner  were  corroborated  by  his  dress, 
appearance,  and  manners.  He  evidently  did  not  belong  to  this 
class  of  Chinese  laborers  or  coolies  which  the  treaty  and  the 
Act  of  Congress  intended  to  exclude;  but,  on  the  contrary, 
he  belongs  to  a  class  which,  by  the  express  terms  of  Article  11 
of  the  treaty,  are  allowed  to  go  and  come  '*  of  their  own  free  wiU 
and  accord,"  and  to  enjoy  "all  the  rights,  privileges,  immu- 
nities, and  exemptions  accorded  to  the  citizens  and  subjects  of 
the  most  favored  nation." 
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But  it  is  strenuouslj  urged  by  the  District  Attorney  that  unde^ 
the  provisions  of  the  6th  section  of  this  Act  no  evidence  is  ad-* 
missible  to  prove  the  petitioner  not  to  belong  to  the  prohibited 
chiss,  except  the  production  of  the  certificate  of  identification 
therein  required,  and  that  the  failure  to  produce  such  a  certifi- 
cate raises  a  conclusive  presumption  that  the  person  so  failing  to 
produce  it  is  a  Chinese  laborer. 

He  even  contends  that  an  indictment  against  the  master  for 
landing,  or  permitting  to  land,  a  Chinese  laborer  would  be  sus- 
tained by  proof,  that  the  person  so  landed  did  not  produce  to  the 
Collector  uie  certificate  of  identification  required  by  Section  6. 

The  argument  chiefly  pressed  by  the  District  Attorney  in  sup- 
port of  this  construction  was,  that  to  admit  parol  evidence  as  to 
the  character  of  the  immigrant  would  open  the  door  to  endless 
evasions  of  the  Act,  and  that  any  Chinese  laborer  could  procure 
any  number  of  witnesses  who  would  swear  him  to  be  a  merchant, 
student,  teacher,  or  traveler  from  curiosity,  and  that  this  testi- 
mony the  United  States  would  rarely  be  able  to  controvert. 

The  suggestion  is  not  without  force,  though  the  danger  is,  I 
think,  exaggerated.  It  would  not  be  easy,  in  all  cases,  for  a 
Chinese  laborer  or  coolie,  whom  alone  it  was  the  intention  of 
the  Act  to  exclude,  to  simulate  the  dress,  manners,  and  general 
appearance  and  bearing  of  the  merchant,  student,  teacher,  or 
traveler,  who,  in  China  almost  as  much  as  in  India,  are  separated 
from  the  common  laboring  classes  by  social  and  extemiJ  differ- 
ences which  almost  amount  to  a  distinction  of  caste. 

But  even  if  the  apprehensions  of  the  District  Attorney  were 
^well  founded,  the  construction  he  contends  for  would  be  inade- 
quate to  prevent  the  evil,  unless  we  also  hold  that  on  an  indictment 
against  uie  master  or  a  libel  against  the  ship,  the  non-production 
of  the  certificate  shall  be  conclusive  evidence  that  the  passenger 
landed  is  a  laborer.  For  if  the  master  or  the  claimant  of  'the 
▼essel  be  allowed  to  show  his  true  character  by  parol,  the  door 
^vrould  be  opened  to  all  the  evasions  of  the  law  which  the  District 
Attorney  fears. 

Section  6  is  as  follows:  ''  That  in  order  to  the  faithful  execu- 
tion of  articles  one  and  two  of  the  treaty  in  this  Act  before 
mentioned,  every  Chinese  person  other  than  a  laborer  who  may 
be  entitled  by  said  treaty  and  this  Act  to  come  within  the 
United  States  and  who  shall  be  about  to  come  to  the  United 
States,  shall  be  identified  as  so  entitled  by  the  Chinese  G-ovem- 
xnent  in  each  case,  such  identity  to  be  evidenced  by  a  certifi- 
cate issued  under  the  authority  of  said  government,  which  cer- 
tificate shall  be  in  the  English  language,  or  ^if  not  in  the  Eng- 
lish language)  accompanied  by  a  translation  into  English, 
stating  such  right  to  come,  and  which  certificate  shall  state 
the  name,  title  or  official  rank,  if  any,  the  age,  height  and  all 
physical  peculiarities,  former  and  present  occupation  or  pro- 
fession, and  place  of  residence  in  China  of  the  person  to  whom  the 
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Certificate  is  issued,  and  that  such  person  is  entitled  conforma- 
bly to  the  treaty  in  this  Act  mentioned  to  come  within  the 
United  States.  Such  certificate  shall  be  prima  facie  evidence 
of  the  fact  set  forth  therein,  and  shall  be  produced  to  the  Col- 
lector of  Customs  or  his  deputy,  of  the  port  in  the  district  of 
the  United  States  at  which  Uie  person  named  therein  shall 
arrive." 

It  will  be  observed  that  the  terms  of  this  section  lend  no  sup- 
port to  the  position  taken  by  the  District  Attorney.  A  certificate 
of  identification  is,  it  is  true,  required  to  be  produced  to  the  Col- 
lector, but  it  is  not  provided  that  the  Chinese  person  failing  to 
produce  it  shall  not  be  allowed  to  land — much  less  that  the  cer- 
tificate shall  be  the  only  proof  of  the  right  of  the  passenger  to 
come  within  the  United  States,  and  that  in  its  absehce  he  shall 
be  conclusively  presumed  to  be  a  Chinese  laborer  and  that  this 
presumption  exists  even  in  a  criminal  proceeding  against  the 
master  for  "  landing  or  permitting  to  land  a  Chinese  laborer." 

In  the  debates  in  the  Senate  on  the  original  bill  which  con- 
tained provisions  nearly  identical  with  those  of  Section  6,  in  the 
bill  which  obtained  the  President's  approval,  it  was  strenuously 
urged  that  to  exact  a  compliance  with ''the  cumbersome  and 
burdensome  provisions"  with  regard  to  certificates  of  identifica- 
tion and  which  are  required  of  the  subjects  of  no  other  power 
was  a  violation  of  the  treaty  which  allows  the  permitted  classes 
to  go  and  come  of  their  own  free  will  and  accord,  and  which 
guarantees  to  them  all  the  rights,  privileges,  immunities  and  ex- 
emptions accorded  to  the  citizens  and  subjects  of  the  most 
favored  nation.  To  this  it  was  replied  that  the  provisions  in 
the  bill  were  merely  for  purposes  of  identification;  that  they 
were  in  the  interest  of  the  classes  permitted  to  come;  that  it  was 
no  hardship  to  the  permitted  classes  to  leave  it  to  the  Chinese 
Government  to  say  who  are  merchants,  traders,  teachers,  etc., 
and  therefore  Hot  within  the  excluded  class. 

But  if  the  bill  had  declared,  or  had  been  supposed  to  declare,  by 
necessary  implication,  that  no  Chinese  person  unprovided  witi^ 
a  certificate  should,  under  any  circumstances,  be  allowed  to  land, 
and  that  its  non-production  should  be  conclusive  evidence  that  the 
passenger  was  a  Chinese  laborer,  while  its  production  should  only 
be  prima  facie  evidence  of  the  facts  set  forth  therein,  the  bill 
might  have  encountered  an  opposition  which  would  have  endui- 
gered  its  passage. 

The  circumstances  of  the  case  before  us  do  not  require  a  defi- 
nitive decision  of  the  question  whether  a  Chinese  merchant, 
teacher,  etc. ,  arriving  from  China,  and  failing  to  produce  the  cer- 
tificate required  by  Section  6  might  not  overcome  by  satisfactory 
evidence  of  his  real  character  the  presumption,  that  he  is  a  la- 
borer, raised  by  the  absence  of  the  certificate,  and  establish  the 
right  secured  by  the  treaty  to  go  and  come  of  his  own  free  will 
and  accord. 
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The  petitioner  has  been  for  many  years  a  resident  of  this  city, 
of  Oallao,  and  latterly  of  Panama.  He  comes  to  the  United 
States  on  a  temporary  visit  for  purposes  of  trade.  At  the  time 
of  his  embarcation  on  board  an  American  vessel  at  Panama,  the 
law  which  requires  tiie  production  of  a  certificate  had  not  gone 
into  effect. 

By  referring  to  the  terms  of  Section  6,  which  have  been  cited, 
it  will,  we  think,  be  apparent  that  the  persons  contemplated  in 
its  provisions  are  Chinese  merchants,  etc.,  coming  from  China  to 
the  United  States,  and  not  Chinese  merchants  coining  to  this 
country  from  other  parts  of  the  world. 

The  certificate  is  to  be  furnished  by  the  Chinese  Government, 
or  under  its  authority.  It  must  state  the  name,  age,  height,  and 
all  physical  peculiarities,  former  and  present  occupation,  and 
place  of  residence  in  China,  of  the  person  to  whom  it  is  issued. 

How  could  a  Chinese  merchant  who  has  resided,  it  may  be  for 
ten  or  twenty  or  thirty  years,  in  London  or  Calcutta  or  Callao 
or  Panama,  obtain  such  a  certificate  ? 

Certainly  not  without  going  to  China  for  the  purpose.  And 
how  if  he  should  revisit  his  country  with  that  object,  could  the 
-certificate  state,  as  required,  his  place  of  residence  in  China  ? 

The  evil  which  the  treaty  and  the  law  were  intended  to 
remedy,  was  the  unrestricted  immigration  from  the  teeming 
population  of  China  of  laborers,  whose  presence  here  in  over- 
whelming numbers  was  felt  by  almost  all  thoughtful  persons  to 
bear  with  great  severity  upon  our  laboring  classes,  and  to 
menace  our  interests,  our  safety,  and  even  our  civilization. 

But  while  anxious  to  attain  this  end,  an  equal  solicitude  was 
felt  to  adopt  no  legislation  which  should  violate  the  plighted 
faith  of  the  Nation,  unnecessarily  give  offense  to  the  Chinese 
Government,  or  hinder  or  impede  our  large  and  growing  com- 
merce with  China. 

Congress  may  therefore  reasonably  be  supposed  to  have 
thought  that  the  great  object  of  the  bill  would  be  sufficiently 
.attained  by  exacting  certificates  of  identification  from  Chinese 
emigrants  from  China,  from  whence  the  great  influx  of  laborers 
was  feared,  and  from  whence  it  chiefly  comes.  And  it  may  have 
advisedly  refrained  from  imposing  the  same  requirement  upon 
Chinese  merchants,  etc.,  residents  in  other  countries,  a  require- 
ment which  it  would  be  almost  impossible  for  them  to  fulfill; 
nor  can  we  suppose  that  the  Chinese  Government  would  regard 
such  an  exaction,  which  practicallv  excludes  all  their  subjects 
residing  abroad  from  coming  to  the  United  States,  as  a  reason- 
.able  or  even  honest  compliance  with  the  treaty  stipulation, 
which  guarantees  to  Chinese  merchants,  etc. ,  the  right  to  come 
Jtnd  go  of  their  own  free  will  and  accord. 

In^'the  case  before  us,  not  only  was  it  impossible  for  the  peti- 
tioner to  obtain  the  certificate  required,  but  at  the  time  he  em- 
barked on  board  an  American  ship  at  Panama,  no  law  was  in 
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operation  requiring  him  to  do  so.  If  he  ia  not  permitted  to  land 
it  will  not  be  because  he  has  no  right  to  do  so,  under  the  treaty, 
for  he  has  clearly  and  indisputably  shown  that  he  does  not  be- 
long to  the  excluded  class — but  because  he  does  not  produce 
eyidence  which  it  was  impossible  for  him  to  procure  and  which 
when,  by  embarking  on  board  an  American  ship  he  came  under 
our  flag  and  within  our  jurisdiction,  he  was  not  required  by  any 
law  then  in  effect  to  obtain. 

We  are  clearly  of  opinion  that  the  case  is  not  within  the  pro- 
visions of  the  6tii  Section  of  the  Act. 

Some  further  observations  may  not  be  inappropriate. 

It  is  well  known  that  the  law  under  consideration  encoun- 
tered wide  spread  and  vehement  opposition.  It  was  attacked  as 
the  servile  echo  of  the  clamors  ^f  the  sand  lot-rfts  fraught  with 
danger  to  our  commercial  relations  with  China;  as  inconsistent 
with  our  national  policy;  as  obstructing  the  spread  of  Christi- 
anity, and  as  violative  not  only  of  the  treaty,  but  of  the  inherent 
rights  of  man. 

It  was  defended  as  absolutely  indispensable  to  the  preserva-^ 
tion  of  our  local  and  political  system,  and  even  to  our  safety. 
Nothing  would  more  giatifv  the  enemies  of  the  bill  than  that  in 
its  practical  operation  it  should  be  found  to  be  unreasonable, 
unjust  and  oppressive.  If  Chinese  merchants  coming  here  from 
all  parts  of  the  world  are  excluded  because  they  fail  to  produce 
a  certificate  impossible  tor  them  to  obtain;  if  a  merchant  long 
resident  here  and  on  his  way  to  New  York  by  a  route 
which  for  a  short  distance  pasdes  through  Canada  is  to  be 
stopped  at  Niagara  bridge  lor  want  of  a  certificate,  and  on 
retracing  his  steps  is  to  be  stopped  at  Detroit  on  a  similar  pretext, 
and  on  the  ground  that  in  each  case  he  is  to  be  regarded  as 
coming  to  the  United  States  from  a  foreign  country,  within  the 
true  intent  and  meaning  of  the  treaty  and  the  law;  if  a 
Chinese  merchant  similarly  resident  in  this  city  and  desirous 
of  temporarily  visiting  British  Columbia  or  Mexico  is  to  be 
refused,  as  it  seems  he  must  be,  a  certificate  by  the  Custom 
House  authorities,  under  Section  4,  on  the  ground  that  he  is  not 
a  laborer,  and  on  his  return,  after  a  few  weeks  absence,  is  to  be 
prohibited  from  landing  on  the  ground  that  he  has  no  certificate 
of  identification  issued  by  the  Chinese  Government  under  Sec- 
tion 6;  if,  in  these  and  similar  cases,  the  operation  of  law  is 
found  to  work  manifest  injustice,  oppression,  and  absurdity  its 
repeal  cannot  long  be  averted 

I  am  satisfied  that  the  friends  of  this  law  do  it  the  best  service 
by  giving  to  it  a  reasonable  and  just  construction,  conformable 
to  its  spirit  and  intent  and  the  solemn  pledges  of  the  treaty, 
and  not  one  calculated  to  bring  it  into  odium  and  disrepute. 
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Current  Topics. 

SUNDAY  LAW  AND  SMOKERS. 

In  the  case  of  Carver  vs.  The  Stale,  69  Ind.  61,  the  Court,  in 
deliyering  its  opinion,  said:  ''  There  is  a  daily  necessity  for  put- 
ting a  house  in  order,  cooking  meals,  drinking  coffee  or  tea, 
smoking  a  cigar  by  those  who  have  acquired  the  habit,  or  con- 
tinuing any  lawful  habit  on  Sunday,  the  same  as  there  is  on  a 
work-day,  and  whatever  is  necessary  and  proper  to  do  on  Sunday 
to  supply  this  constant  daily  need  is  a  work  of  necessity  within 
the  meaning  of  the  law.  It  is  not  unlawful  to  keep  a  hotel  on 
Sundays  the  same  way  that  it  is  usually  kept  on  a  week-day,  and 
if  a  hotel  keeps  a  cigar  stand,  which  is  a  part  of  its  establishment, 
from  which  it  sells  cigars  to  its  guests,  boarders,  and  customers 
on  a  week-day,  to  sell  cigars  from  the  same  stand,  in  the  same 
way  on  Sunday  is  not  unlawful.  There  is  no  difference  legally 
between  the  act  of  selling  a  cigar  under  such  circumstances  and 
the  act  of  furnishing  a  cup  of  tea  or  coffee,  a  meal  of  victuals, 
or  supplying  any  other  daily  want  to  a  customer  on  Sunday  for 
pay. 

If  this  be  true,  then  it  is  not  unlawful  to  sell  liquors  of  all 
kinds  from  a  bar  kept  as  a  part  of  the  hotel,  to  any  person  mak- 
ing application,  whether  guests  of  the  hotel  or  other  persons.  If 
the  saloon  is  a  part  of  the  hotel  as  the  cigar  stand  was,  those 
purchasers  of  drinks  would  then  be  "  customers  "  of  the  hotel; 
« this  decision  seems,  by  the  use  of  the  words  "  guests,  boarders, 
and  customers"  to  include  the  general  public.  Can  it  be  said 
that  smoking,  to  those  who  have  acquired  the  habit,  is  any  more 
a  necessity  than  drinking  whiskey  would  be  to  the  toper? 


Mere  personal  torts  die  with  the  party  and  are  not  assignable; 
but  where  injuries  affect  the  estate  rather  than  the  person,  they 
are  assignable,  and  the  assignee  may  sue  in  his  own  name. — 
Galveflon,  Harruibwrg,  and  San  Antonio  Railroad  Company  vs. 
Freeman,  Supreme  Court,  Texas,  1882. 
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Supreme  Court  of  California. 

In  Bane. 

[FUed  September  22,  1882.  j 

No.  10,768. 

PEOPLE,  Bespondent,  ys.  GHEE  EEE,  Appellant. 

AucAKAO — JuDioxAL  NoTioc — SuN — ^Etidenci.  An  objection  to  "  Dr.  Ayer's 
Amerioan  Almanac."  to  proTe  the  time  when  the  son  roee  on  the 
morning  of  a  partioolar  day,  properly  oyerroled. 

Id. — Id.  As  tiie  Court  oonld  take  jadicial  notice  of  sach  fact»  formal  proof 
of  it  was  unnecessary.  It  would  have  been  sufficient  to  have  called 
it  to  the  knowledge  of  the  Judge  at  the  trial,  and  if  his  memory  was  at 
faulty  or  his  information  not  sufficiently  full  and  precise  to  induce  him 
to  act  upon  it,  he  had  the  right  to  resort  to  an  almanac  or  any  other 
book  of  reference  for  the  puipose  of  satisfying  himself  about  it;  and 
such  knowledge  would  have  been  evidence. 

Pragticb — OB/ionoN — Exciption — Appbal.  a  general  objection  to  the 
admission  of  evidence  is  insufficient.  A  party  objecting  to  evidence 
must  specify  Uie  ground  of  his  objection;  if  he  does  not,  there  is  no 
error  in  overruling  his  objection;  and  an  exception  taken  to  the  ruling 
is  not  revisable  on  appeal. 

Appeal  from  Superior  Court,  San  Francisco. 

Alexander  Campbell^  Jr,^  lot  appellant. 
AUomey-Creneral  Hart,  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Oonrt: 

At  the  trial  of  the  defendant  upon  an  information  against 
him  for  the  crime  of  burglary,  charged  to  have  been  com- 
mitted in  the  city  and  county  of  San  Francisco  on  March  20, 
1882,  the  District  Attorney  offered  in  evidence  ''Dr.  Ayer*8 
American  Almanac  for  l&i82f **  to  prove  the  time  when  the 
sun  rose  on  the  morning  of  that  day.  To  the  offer  the  de- 
fendant objected  generally,  without  stating  any  ground  of 
objection;  and  upon  the  overruling  of  the  objection  he  ex-  , 
cepted. 

The  fact,  for  the  proof  of  which  the  almanac  was  offered, 
was  one  of  those  facts  of  which  a  Oourt  may  take  judicial 
notice;  formal  proof  of  it  was  therefore  unnecessary.  It 
would  have  been  sufficient  to  have  called  it  to  the  knowledge 
of  the  Judge  at  the  trial;  and  if  his  memory  was  at  fault,  or 
his  information  not  sufficiently  full  and  precise  to  induce  him 
to  act  upon  it,  he  had  the  right  to  resort  to  an  almanac,  or 
any  other  book  of  reference  for  the  purpose  of  satisfying 
himself  about  it  (Sub.  8,  Sec.  1876.  C.  0.  P.);  and  such 
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bowledge  would  haye  been  evidence.  (Sec.  1827,  Id. ;  Page 
78.  Ifaucet,  Cro.  Eliz.  227.) 

Besides,  a  general  objection  to  the  admission  of  evidence 
ifl  insnflScient.  {People  vs.  Appk,  7  Cal.  279;  People  vs.  CRenn, 
10  Id.  33.^  A  party  objecting  to  evidence  must  specify  the 
jpround  oi  his  objection  (People  vs.  Manningy  48  Id.  336); 
if  he  does  not,  there  is  no  error  in  overmling  his  objection; 
and  an  exception  taken  to  the  ruling  is  not  revisable  on  ap- 
peal.    {Winans  vs.  Hasseyy  48  Id.  635.) 

Judgment  and  order  affirmed. 

We  concur:  Morrison,  0.  J.,  .Thornton,  J.,  Myrick,  J. 
Boss,  J.,  McKinstry,  J.,  Sharpstein,  J. 


Department  No.  2. 


[Filed  September  20,  1882.] 

No.  8287. 

OIIYAS  ET  AL.,  Respondents,  vs.  OLIYAS,  Appellant. 

TiOTr—pBAui>— Equity— Dbed  —  WnA—  Bnfjn>T— MiBsxpBBiiiiTATioin — 
Ohudbsn.  Bill  to  establlBh  a  trust,  the  snbstanoe  of  which  was  ihfti 
plaintiirs,  children  of  a  testator  who  had  executed  a  will  devising  and 
bequeathing  his  |>roperty  to  defendant,  his  widow  and  mother  of 
plaintiffs,  had,  wi&in  one  year  after  probate  of  the  will  and  before 
the  order  of  fjaal  distribution  was  made  by  the  Probate  Court,  filed 
their  petition  praying  a  revocation  of  the  will  and  opposing  distribu- 
tion in  accordance  with  the  terms  of  the  will,  on  the  ground  that 
testator  had  failed  to  make  any  provision  for  Uiem  in  his  will,  etc. 
In  consideration  of  plaintiffs'  withdrawal  of  opposition  to  distribution, 
defendant  agreed  to  accept  a  life  estate  in  the  premises,  reserving  to 
plaintiffs  the  reversion,  and  that  plaintiffs  should  have  the  proper 
shares  in  the  rents  ^and  profits  for  their  support  during  the  life  of  de- 
fendant)  etc.  The  deed  of  grant  to  defendant  was.  through  the  mis- 
representations, etc.,  of  defendant,  made  of  the  fee  instead  of  lor 
a  life  estate,  under  which  defendant  has  since  continued  in  possessioik 
of  the  whole  interest  of  plaintiffs,  and  has  not  paid  to  plaintiffs  any 
X  portion  of  the  rents  and  profits.  Held,  plaintiffB  were  entitled  to  a 
decree  that  defendant  held  the  property  in  trust  for  plaintiffs  to  the 
extent  of  their  interests  therein,  etc. 

ID'— In.  There  was  a  substantial  conflict  in  the  evidence  upon  the  material 
points  in  the  case. 

Id.^Id.  The  remedy  of  plaintii&  was  not  a  bill  to  reform  the  deed  so  as  to 
make  it  express  the  intention  of  the  parties.  Plaintiffs  did  not  rely  upon 
a  mutual  mistake,  but  the  gravamen  of  their  complaint  is  fraud  practiced 
by  defendant  in  obtaining  the  execution  of  the  deed,  coupled  with  the 
additional  averment  that  defendant  has  wholly  neglected  to  comply 
with  the  terms  and  conditions  upon  which  the  deed  was  executed. 
The  facts  were  sufficient  to  justify  the  Court  in  setting  aside  and  oan- 
oelling  the  deed. 

Ii>*— In.  The  fact  that  the  fraud  was  discovered  in  time  for  plaintiffs  to 
have  availed  themselves  of  it  in  the  Probate  Court  does  not  affect  the 
plaintiffs'  right  to  relief  in  a  Court  of  equity.  This  is  a  direct  attack 
upon  the  deed,  founded  upon  fraud  in  obtaining  its  execution. 
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Id. — Id.  Admitted  that  plaintiffs  could  have  gone  into  the  Probate  Court 
and  conld  there  haye  suooeasf ally  opposed  the  order  of  distribution,  it 
does  not  follow  that  they  did  not  have  a  right  to  go  into  a  Court  of 
equity  for  the  purpose  of  setting  the  deed  aside  on  the  ground  of 
fraud. 

Appeal  from  Superior  Court,  Ventura  County. 

Hall  dt  English  and  WiUtama  dt  WiUiama,  for  appellant. 
Bledsoe  &  Pettinos,  Hainer  and  Brooks,  for  respondents. 

M0BBISON9  C.  J.,  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  to  establish  a  trust  in  favor  of  the 
plaintiffs,  and  against  the  defendant,  in  certain  property  sit- 
uate in  the  county  of  Ventura.  The  principal  facts,  out  of 
which  it  is  claimed  the  trust  arises,  are  fully  set  out  in  the 
findings  of  the  Court,  and  to  these  finding  we  will  refer. 

The  plaintiffs  are  two  of  the  children  and  the  defendant  is 
the  wiaow  of  the  late  Baymundo  Olivas,  who  died  on  the 
21st  of  February,  1879,  and  who  was,  at  the  time  of  his  death, 
seized  of  an  estate  valued  at  fifty  thousand  dollars,  or  there- 
abouts. On  the  29th  of  March,  1879,  the  last  will  and  testa- 
ment of  Baymundo  Olivas  was  admitted  to  probate  in  the 
Probate  Court  of  Ventura  County,  and  on  the  20th  of  October, 
1880,  a  final  order  of  distribution  of  the  estate  was  made  by 
the  Court.  By  his  will  the  deceased  devised  and  bequeathed 
all  of  his  estate,  of  every  character,  to  the  defendants,  and 
did  not  therein  mention  the  name  or  names  of  any  of  his 
children.  On  the  17th  of  March,  1880,  within  one  year  after 
the  probate  of  the  will  and  before  the  order  of  distribution 
was  made,  the  plaintiffs  filed  their  petitions  in  the  Superior 
Court  (which  had  succeeded  to  the  jurisdiction  of  the  former 
Probate  Court  of  Ventura  County),  praying  for  a  revocation 
of  the  probate  of  the  will,  and  opposing  a  distribution  of  the 
estate  m  accordance  with  the  terms  of  the  will,  on  the  ground 
that  the  testator  had  neglected  to  make  any  provision  for 
them,  or  to  mention  them  in  his  will,  and  the  defendant  was 
duly  cited  to  appear  and  answer  said  petition.  The  Court 
then  finds : 

'*  VI.  That  upon  the  day  fixed  by  said  Superior  Court,  for 
the  hearing  of  said  contest  and  said  opposition,  the  defend- 
ant sought  out  plaintiff  Befugia  and  requested  and  begged 
her  not  to  proceed  with  her  said  contest  to  revoke  the  pro- 
bate of  said  will,  and  to  withdraw  her  opposition  to  the  dis- 
tribution of  the  estate  of  her  father  to  the  defendant,  and 
then  and  there  proposed  to  and  promised  said  plaintiff  Befu- 
gia that  if  she  would  withdraw  her  contest  and  opposition  to 
distribution,  and  would  execute,  acknowledge  and  deliver  to 
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her,  defendant,  a  deed  conveying  to  defendant  her  interest 
in  said  estate,  ifor  and  daring  the  life  of  defendant,  reserving 
to  herself  ^plaintifif)  the  reversionary  interest  therein,  that 
she,  plaintiff,  should  be  entitled  to  and  should  have  her 
proper  share  and  proportion  in  the  rents  and  profits  of  said 
estate  for  her  support  during  the  life  of  defendant;  and  as  a 
further  consideration  and  inducement,  defendant  also  agree- 
ing to  advance  immediately  to  plaintiff  Befugia,  the  sum  of 
1500,  with  which  to  buy  her  a  home,  or  to  purchase  for  her 
a  house  and  lot  in  the  town  of  San  Buenaventura." 

^'YH.  That  reposing  trust  and  confidence  in  her  mother 
(the  defendant),  and  believing  her  said  representations  and 
promises,  plaintiff  Befugia,  in  connection  with  her  brother 
(plaintiff  Luis  Olivas),  was  induced  by  said  promises  to,  and 
cud,  on  the  20th  day  of  March,  1880,  execute,  acknowledge 
and  deliver  to  her  mother  ("the  defendant)  a  deed  of  ^rant, 
bargain  and  sale,  purporting  to  convey  to  defendant  in  fee 
all  me  interest  of  the  plaintiff -Befugia  in  and  to  the  estate  of 
her  deceased  father  for  the  consideration  therein  expressed  of 
one  doUar.  That  said  deed  was  prepared  by  a  Notary  Public, 
being  at  the  same  time  the  attorney  of  the  defendant  and 
whoUy  under  her  direction,  and  was  and  is  written  in  the 
English  language,  whereof  plaintiff  was  and  is  entirely  ignor- 
ant, being  then  and  now  unable  to  read,  write  or  speak  it; 
nor  could  she  then  or  now  read  or  write  her  mother  tongue — 
the  Spanish.  That  before  and  at  the  time  of  the  execution 
of  said  conveyance,  defendant  intending  to  deceive,  mislead 
and  defraud  plaint^  out  of  her  interest  in  the  estate  of  her 
fetter,  caused  said  conveyance  to  be  read  and  translated  in 
the  Spanish  language,  as  a  conveyance  of  plaintiffs  interest 
in  the  estate  of  her  deceased  father  to  defendant  for  life,  and 
not  as  a  conveyance  in  fee.  That  the  Notary  Public  in  taking 
the  acknowledgment  thereto,  did    not  truly  make  her    ac- 

S[uainted  with  we  contents  of  said  deed,  but  read  and  trans- 
ated  the  same  in  such  manner  as  to  induce  and  lead  plaintiff 
to  believe  therefrom  that  it  was  a  conveyance  to  defendant 
for  her  natural  life  only,  of  the  interest  of  plaintiff  Befugia 
in  the  Bancho  San  Miguel,  with  reversion  back  to  plaintiff  on 
the  death  of  defendant." 

Finding  XI  relates  to  the  plaintiff  Luis  Olivas.  and  is 
similar  to  findings  YI  and  YII  in  respect  to  the  other  plaintiff. 

' '  Finding  Xll.  That  the  defendant  intending  and  contriv- 
ing to  defraud  plaintiff,  and  to  deprive  him  of  his  share  in 
the  estate  of  his  deceased  father,  did  on  the  20th  day  of 
March,  1880,  caused  to  be  prepared  a  deed,  absolute  on  its 
face,  conveying  to  her  (defendant)  in  fee,  all  of  plaintiffs 
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interest  in  the  Bancho  San  Mi^el»  and  not  a  life  estate  there- 
in as  agreed;  said  deed  being  in  the  English  language^  which 
langufi^e  plaintiff  could  neiOier  read,  write  or  speak.  That 
intending  to  deceive,  mislead  and  defraud  plaintiff,  defend- 
ant caused  said  deed  to  be  read  and  translated  to  plaintiff  in 
the  Spanish  language  (his  mother  tongue,  but  whicn  he  could 
not  read  or  write),  in  such  manner  as  to  cause  plaintiff  to 
think  and  to  believe  that  it  was  a  conveyance  for  life,  and 
not  of  any  other  or  greater  interest.  That  said  deed  was 
read  and  translated  to  him  by  the  Notary  who  took  his 
acknowledmient  at  the  same  time  and  to  tne  same  effect  as 
his  sister  Kefugia,  as  stated  in  Finding  YIE.  That  confiding 
in  the  representations  of  his  mother,  the  defendant,  and 
believing  such  false  and  fraudulent  representations  and 
promises  of  defendant,  he,  the  plaintiff,  did  on  the  twentieth 
day  of  March  so  execute  and  deliver  said  conveyance  to 
defendant." 

'  ^  Finding  XIY •  That  ever  since  the  date  of  the  execution 
and  delivery  of  said  deed  by  plaintiffs,  Bef ugia  and  Luis,  to 
defendant,  defendant  has  been  and  now  is  in  possession  of 
Uie  whole  interest  of  both  and  each  of  plaintiffs  in  the  estate 
of  their  deceased  father,  and  has  not  paid  or  delivered  to 
plaintifib,  or  either  of  them,  any  part  or  portion  of  the  rents, 
issues,  and  profits  thereof." 

On  the  foregoing  and  other  findings  of  fact,  the  following 
were  the  conclusions  of  law: 

''1st.  That  plaintiffs,  Befugia  Olivas  de  Ijombardo  and 
Luis  Olivas,  are  entitled  to  a  decree  that  defendant,  Teodora 
Lopez  de  Olivas,  holds  the  real  estate  of  Baymundo  Olivas, 
deceased,  to  wit:  the  east  half  of  the  Bancho  San  Miguel,  in 
trust  for  plaintiffs,  Befugia  and  Luis,  to  the  extent  of  their 
interests  therein. 

''2d.  That  defendant  be  required  to  convey  to  plaintifb, 
b^  deed  of  grant,  bargain  and  sale,  their  respective  undi- 
vided interests  therein  as  conveyed  by  them  to  defendant 
by  their  deed  dated  March  20,  1880,  or,  that  in  default  of 
such  conveyance  for  the  period  of  thirty  days,  a  Commis- 
sioner of  this  Oourt  do  it  for  her. 

"3d.  That  defendant  account  to  plaintifiis  for  shares  of 
the  rente,  issues,  and  profite  of  said  real  estete  since  Octo- 
ber 2,  1880,  corresponding  to  their  respective  interests 
therein. 

"4th.  That  plaintiff  have  judgment  for  their  costs  of 
suit." 

There  was  a  demurrer  to  the  complaint,  which  was  over- 
ruled by  the  Court,  and  on  this,  tne  first  assignment  of 
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enor  is  predicated.  The  complaint  set  out  substaixtiall^  all 
the  facts  foxtnd  by  the  Court,  and  was  sufficient  to  constitute 
a  cause  of  action  against  the  defendant.  (Eerr  on  Fraud 
and  Mistake,  80;  Story's  Eq.  190,  b. ) 

There  are  three  points  made  by  the  appellant  which  we 
deem  it  necessary  to  notice,  the  first  being  that  the  findings 
of  the  Court  were  contrary  to  the  evidence.  This  ground  of 
objection  is  answered  by  the  fact  that  there  was  a  substantial 
conflict  in  the  evidence  upon  the  material  points  in  the  case; 
and  the  rule  is  well  settled  that  when  such  conflict  exists, 
this  Court  will  not  interfere  with  the  judgment  of  the  Court 
below.  The  question  is  not  what  would  have  been  our 
opinion  of  the  facts,  if  the  case  had  been  tried  before  us, 
but  it  is  simply  whether  thei^  was  sufficient  evidence  to 
justifv  the  Court  below  in  holding  as  it  did,  although  we 
may  be  satisfied  that  there  was  a  preponderance  of  evidence 
on  the  other  side.  The  findings  of  the  Court  are  sustained 
by  the  testimony  of  at  least  two  witnesses,  and  it  was  the 
exclusive  province  of  the  trial  Court  to  pass  upon  the  credi- 
bility of  the  witnesses.  The  rule  has  been  settled  by  so 
many  adjudicated  cases  in  this  Court,  that  it  is  unnecessary 
to  do  more  than  refer  to  it. 

2.  The  second  point  made  by  appellant  is,  that  the  remedy 
of  the  respondents  was  by  a  bill  in  equity  to  reform  the 
deed,  so  as  to  make  it  express  the  intention  of  the  parties. 
If  the  respondents  had  relied  simply  on  a  mutual  mistake, 
there  would,  perhaps,  be  some  ground  on  which  to  base 
appellant's  proposition.  But  the  gravamen  of  respondents' 
complaint  is  fraud,  practiced  by  the  appellant  in  obtaining 
the  execution  of  the  instrument,  coupled  with  the  additional 
averment  that  the  defendant,  appellant,  has  wholly  neglected 
to  comply  with  the  terms  and  conditions  upon  which  the 
deed  was  executed.  We  think  that  the  facts  found  by 
the  Court  were  sufficient  to  justify  it  in  making  the  decree 
complained  of,  which,  in  efiEect,  sets  aside  and  cancels  the 
deed. 

3.  The  third  point  is  that  the  fraud  complained  of  was 
discovered  in  time  for  plaintiffs  to  have  availed  themselves 
of  it  in  the  Probate  Court.  We  cannot  perceive  how  this 
fact  in  any  manner  affiscts  the  plaintiffs'  right  to  relief  in  a 
Court  of  equity.  This  is  a  direct  attack  upon  the  deed, 
founded  upon  fraud  in  obtaining  its  execution,  and  there 
cannot  be  any  doubt  that  such  a  proceeding  will  be  main- 
tained in  a  case  where  fraud  in  procuring  the  execution  of 
an  instrument  is  established  to  the  satisfaction  of  a  Court  of 
equity.     It  may  be  admitted  that  the  plaintiff^  could  have 
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cone  into  the  Probate  Ooort,  and  could  there  have  snooeas- 
rally  opposed  thd  order  of  distribution;  but  it  by  no  means 
foUows  therefrom,  that  they  did  not  have  a  right  to  go  into 
a  Court  of  equihr  for  the  purpose  of  setting  the  deed  aside 
on  the  ground  of  fraud. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.,  Thornton,  J. 


In  Bank. 


[Piled  September  7,  1882.] 

No.  10,767. 

PEOPLE,  Respondent,  vs.  CHIN  AH  HONG,  Appellant. 

AiiiBX— Nbw  Tbiaii — Affidayit — Nkwlt  DzaooTSBXD  EviDBNCi.  Defendant 
attempted  to  establish  an  alibi.  On  motion  for  a  new  trial  on  the 
groand  of  newly  discovered  evidence,  an  affidavit  was  nsed,  which, 
considered  as  averring  that  defendant  was  not  present  when  the  proa- 
ecnting  witness  was  beat^^n,  the  Oonrt  holds  to  be  en molative  evi- 
dence. Further:  Snch  affiflavit  does  not  distinctly  state  that  defend- 
ant took  no  part  in  the  assault  charged. 

Appeal  from  Superior  Court,  San  Francisco. 

Alex.  Campbdl,  for  appellant. 
AUomey-Oenercd  Hart,  for  respondent. 

MoEiNBTBT,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  attempted  to  establish  an  alibi;  he,  himself, 
and  his  principal  witness,  swearing  that  he  was  not  at  the 
scene  of  the  assault. 

The  affidavit  of  McFadden,  used  on  the  motion  for  a  new 
trial,  if  it  be  considered  as  averring  that  defendant  was  not 
present  when  the  prosecuting  witness  was  beaten,  is  merely 
cumulative  evidence.  But  the  affidavit  does  not  distinctly 
state  that  defendant  took  n6  part  in  the  assault.  McFadden 
says :  *  *  Two  Chinamen  came  behind  Lee  Wing  (prosecutor), 
one  pulled  him  back  and  the  other  struck  him. '  Further: 
''  Affiant  is  positive  Chin  Ah  Hong  is  not  the  man  who  struck 
Lee  Wing." 

If  both  took  part  in  the  assault,  it  is  immaterial  whether 
defendant  ''pulled  him  back"  or  struck  him. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  Sharpstein,  J.,  Mryick,  J.,  Mor- 
rison, C.  J.J  McKee,  J.,  Thornton,  J. 
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In  Bane. 


[FUed  September  20,  1882.] 

No.  10,673. 

PEOPLE,  Respondent,  vs.  HONG  AH  DUCK,  Appellant. 


PmnsHiCBiiT  —  CoKTicT — Dbath  Pxnaltt — HoMioiDS — ^Etidinob — Vkbdict 
— Life  Imfbisommxnt-  Jcbt.  Upon  a  trial  of  defendant  charged  ifvith 
homicide,  evidence  of  the  fact  that  he  is  snffering  life  imprisonmpnt 
under  a  prior  conviction  is  admissible  for  the  purpose  of  aiding  the 
jury  in  the  exercise  of  the  discretion  given  them  by  statute  of  im- 
posing the  death  penalty  or  life  imprisonment  upon  a  finding  of 
murder  in  the  first  degree. 

Id. — ^Id.  If  it  be  true  that  a  verdict  fixing  the  punishment  at  imprisonment 
for  life  would  in  effect  be  no  punishment  at  law,  it  is  proper  to  inform 
the  jury  of  that  fact. 

HoMiGiDK — IN70B1CATI0N.  It  18  uot  ueccssary  that  the  means  by  which  life 
was  taken  should  bft  stated  in  an  io formation  for  murder. 

Thbbats— EviDBNCB — TiiCB.  A  witness  testified  that  defendant  held  up  a 
**  dead  chicken  "  in  his  right  hand  and  said:  "  If  I  don't  kill  Ah  Mow 
(deceased),  I  am  dead  like  this  chicken."  The  witness  did  not  state 
the  precipe  time  when  the  threat  was  made,  but  said,  *'  I  could  not 
tell  the  exact  date — about  a  month  before  he  killed  Ah  Mow."  Held, 
the  testimony  being  admissible  for  the  purpose  of  showing  malice,  its 
competency  was  not  affected  by  lapse  of  time. 

Id. — Id.  Evidence  to  show  that  a  certain  Chinaman  was  known  by  the 
name  of  China  Tom,  and  another  opprobrious  name,  held  properly 
excluded. 

Id. — Id. — ^Expxbt — Wounds.  Evidence  of  a  person  asked  to  describe  a 
wound  which  he  saw  on  the  hand  of  deceased,  held  not  subject  to 
objection  becaune  witness  was  not  an  expert  in  the  matter  of  wounds. 

Id.  —  Id.  —  Bloody  Clothing.  The  bloody  clothing  of  deceased,  held 
properly  admitted  in  evidence.  It  is  a  practice,  not  at  all  uncommon, 
to  offer  in  evidence  the  bloody  clothing  worn  by  deceased  at  the  time 
of  the  homicide,  and  sometimes  it  may  be  important  evidence  in  the 
case,  as  a  part  oi  the  res  gesUje, 

Id. — WrTNBss  in  Coubt.  The  action  of  the  Court  in  permitting  a  witness  to 
remain  in  the  Court-room,  is  the  exercise  of  a  discretionary  power 
residing  in  the  Court. 

Id.  —  CoBONBB's  Inquest.  The  statement  made  by  defendant  at  the 
Coroner's  inquest  was  admissible  for  the  purpose  of  contradicting  his 
testimony  in  the  case. 

Inbtbuctions.  The  Court  is  not  bound  to  state  the  law  more  than  once  to 
the  jury. 

Id. — ^BuBDBN  OF  Pboov.  Section  1105  of  the  Penal  Code,  which  throws  on 
the  defendant  the  burden  of  proving  circumstances  of  mitigation,  or 
circumstances  that  justify  or  excuse  the  killing  in  certain  cases,  re> 
quires  that  the  proof  on  the  part  of  the  defendant  shall  be  in  some 
degree  stronger  than  the  proof  on  the  part  of  the  prosecution.  In 
other  words,  it  must  preponderate. 

Appeal  from  Superior  Court,  Marin  County. 

McJunkin  and  Crowley y  for  appellant. 
Attorney' General  Hart^  for  respondent. 
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Morrison^  0.  J.  deliyered  the  opinion  of  the  Coort: 

The  defendant  was  prosecuted  by  information,  for  the 
crime  of  murder,  and  was  conyioted  of  tiiat  crime  in  the 
first  degree.  The  jury  failed  to  fix  the  punishment,  and 
sentence  of  death  was  passed  on  him  by  the  Court.  The 
record  presents  a  great  many  exceptions  taken  to  the  rulings 
of  the  Court,  during  the  progress  of  the  trial,  and  also 
several  exceptions  relating  to  instructions  given  and  refused, 
which  we  will  notice  in  the  order  in  which  they  are 
presented. 

But  the  first  point  in  the  case  relates  to  the  sufiiciency  of 
the  information.  It  fails  to  state  the  means  by  which  the 
defendant  took  the  life  of  Ah  Moy,  the  deceased — whether 
the  homicide  was  perpetrated  by  shooting,  stabbing,  poison- 
ing or  otherwise.  In  all  other  respects  the  information  is 
sufficiently  certain,  and  clearly  charges  an  act  of  murder  in 
the  first  degree.  The  question  then  arises,  is  it  necessary 
for  the  plea£ng,  whether  it  be  an  indictment  or  an  informa- 
tion,  to  set  forth  and  describe  the  weapon  used  and  the 
wound  inflicted,  or  the  other  means  employed  to  take  human 
life  ?  This  question  has  been  considered  in  several  cases  in 
this  State,  and  in  all  of  them  it  has  received  a  negative 
answer.  The  question  of  the  sufficiency  of  an  indictment 
under  our  Criminal  Code  was  fully  considered  by  Sanderson, 
C.  J.,  in  the  case  of  People  vs.  JKingy  27  Cal.  511;  and  it  is 
there  said:  ''Under  the  pretense  of  informing  the  defend- 
ant of  the  nature  of  the  charge  against  which  he  was  called 
upon  to  defend,  it  was  necessary,  at  the  ancient  common  law, 
to  describe  the  means  by  which  the  homicide  was  com- 
mitted and  the  nature  and  extent  of  the  wound  and  its 
precise  locality;  from  which  it  necessarily  followed  that  a 
trifling  variance  between  the  proof  and  the .  allegation 
frequently  defeated  a  conviction,  no  matter  how  manifest  the 
guilt  of  the  defendant.  It  was  a  long  time  before  legislators 
and  judges  discovered  that  this  rule  had  nothing  but  the 
most  flimsy  pretext  to  support  it.  If  the  defendant  is  Ruilty, 
he  stands  in  need  of  no  information  to  be  derived  &om  a 
perusal  of  the  indictment  as  to  the  means  used  by  him  in 
committing  the  act  or  the  manner  in  which  it  was  done,  for, 
as  to  both,  his  own  knowledge  is  quite  as  reliable  as  any 
statements  contained  in  the  indictment.  If  he  is  not  guilty, 
the  information  could  not  aid  in  the  preparation  of  his 
defense."  The  learned  Judge  then  proceeds  to  discuss  the 
relaxation  of  the  common  law  rule,  and  to  show  what  is  nec- 
essary for  an  indictment  to  contain  under  the  new  system  of 
rules  introduced  by  the  Criminal  Codes. 
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The  case  of  The  People  yb.  Oronin,  34  Cal.  191^  is  to  the 
same  effect,  and  it  was  tnere  held  that  an  indictment  charg- 
ing the  homicide  to  have  been  committed  *^  by  some  means, 
instmments,  and  weapons  to  the  Qrand  Jury  unknown/'  was 
sufficient.  The  doctrine  of  the  Cronin  case  is  sustained  by 
the  latter  case  of  The  People  vs.  Martin,  47  Id.  101,  and  we 
see  no  good  reason  for  rejecting  it  at  this  late  day.  Section 
960  of  the  Penal  Code  declares  that  ''no  indictment  or  in- 
formation is  insufficient  ^  ^  by  reason  of  any  defect  or 
imperfection  in  matter  of  form,  which  does  not  tend  to 
the  prejudice  of  a  substantial  ri^ht  of  the  defendant,  upon 
its  merits."  We  are  of  the  opinion  that  the  information 
substantially  conforms  to  the  requirements  of  the  Code,  and 
that  the  demurrer  thereto  was  properly  overruled. 

2.  The  second  question  in  the  case  relates  to  the  admission 
in  evidence  of  certain  threats  made  by  the  defendant  against 
the  deceased.  The  witness  testified  that  the  defendant  held 
up  a  dead  chicken  in  his  right  hand  and  said.  ''  If  I  don't 
km  Ah  Mow,  I  am  dead  like  this  chicken."  The  witness 
does  not  state  the  precise  time  when  this  threat  was  made, 
but  simplv  says,  ''1  could  not  toll  the  exact  date — ^about  a 
month  before  he  killed  Ah  Mow." 

We  do  not  understQud  upon  what  principle  of  law  such 
evidence  could  be  considered  incompetent;  and  that  it  was 
clearly  admissible  might  be  shown  by  a  large  number  of 
adjudged  cases.  '*  The  testimony  as  to  the  threats  made  by 
the  defendant  were  competent,  notwithstanding  they  were 
made  a  long  time  prior  to  the  commission  of  the  homicide. 
Testimony  of  that  character  was  admissible  for  the  purpose 
of  showing  malice,  and  its  competency  is  unaffected  by  the 
lapse  of  time,  though  its  weight  may  be  impaired."  (i^eople 
vs.  Oronin,  supra,  and  cases  referred  to  therein.) 

3.  An  effort  Was  made  on  behalf  of  the  defense  to  show 
that  a  certain  Chinaman  of  the  name  of  Ah  Pon  was  known 
by  the  name  of  China  Tom,  and  also  by  another  opprobrious 
name.  Objection  was  made  to  the  evidence  by  the  prosecu- 
tion, and  the  objection  was  sustained  by  the  Court.  It  does 
not  appear  to  us  what  the  object  of  the  defense  was  in  seek- 
ing to  get  the  evidence  before  the  jury,  and  we  cannot 
see  what  bearing  it  had  upon  the  case.  It  was  properly 
excluded. 

4.  One  Thompson  was  called  as  a  witness  on  behalf  of  the 
prosecution,  and  was  asked  to  describe  a  wound  which  he 
saw  on  the  hand  of  the  deceased.  To  this  question  objec- 
tion was  made  by  the  defense  on  the  ground  that  the  witness 
was  not  an  expert.    It  was  not  necessary  that  he  should  have 
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been  an  expert  in  the  matter  of  wounds.  He  was  simply 
asked  to  describe  a  wound  inflicted  by  a  knife  on  the  hwd 
of  the  deceased,  which  wound,  he,  the  witness,  saw,  and 
there  was  no  legal  objection  to  his  describing  it. 

5.  The  bloody  shirt  of  the  deceased  was  offered  in  eyi- 
dence  by  the  prosecution,  against  defendant's  objection.  It 
is  a  pri^tice,  not  at  aU  tincommon.  to  offer  in  e^dence  the 
bloody  clothing  worn  by  the  deceased  at  the  time  of  the 
homicide,  and  sometimes  it  may  be  important  eyidence  in 
the  case,  as  a  part  of  the  res  gestce. 

6.  We  now  come  to  a  point  in  the  case  upon  which  serious 
doubts  were  entertained  oy  us  for  a  time,  but  after  examina- 
tion and  reflection,  we  haye  been  enabled  to  arriye  at  a 
satisfactory  conclusion  respecting  it.  It  has  already  ap- 
peared in  the  case  that  both  the  defendant  and  the  deceased 
were  inmates  of  the  State  Prison;  that  upon  the  day  of  the 
homicide  the  defendant  had  been  engaged  in  the  perform- 
ance of  a  certain  labor  task,  imposed  upon  him  in  company 
with  other  conyicts;  that  the  term  of  sendee  of  the  de- 
ceased had  nearly  expired — ^but  what  the  term  of  defendant's 
sentence  was  had  not  appeared.  The  prosecution  then 
offered  to  show  that  the  deiendant  was  a  lijfe-long  conyict;  to 
the  introduction  of  eyidence  on  this  ppint  defendant,  by  his 
counsel,  objected.  A  yery  lengthy  argument  then  ensued, 
for  and  against  the  introduction  of  the  eyidence,  and  the 
result  was  a  decision  of  the  Court  below  in  fayor  of  its  com- 
petency. This  ruling  is  assigned  as  error.  The  eyidence 
was  not  offered  as  affecting  in  any  manner  the  question  of 
defendant's  guilt;  such  a  purpose  was  disclaimed  by  the 
prosecution,  and  was  clearly  guarded  against  by  instructions 
of  Uie  Court  to  the  jury.  The  object  of  the  eyidence  was 
simply  to  giye  the  jury  to  understand  that  if  they  found  the 
defendant  guiltjr  of  murder  in  the  flrst  degree,  and  faxd  hia 
punishment  at  imprisonment  for  life  (which  they  could  do 
under  the  proyisions  of  the  Penal  Code),  there  would  be  no 
addition  to  the  punishment  to  which  the  defendant  was 
already  condemned,  under  a  former  conyiction.  The  Court 
instructed  the  jury  that  they  could  not  find  the  defendant 
guilty  of  any  crime  if  they  had  a  reasonable  doubt  of  his 
guilt,  and  explained  the  meaning  of  the  term  reasonable 
doubt,  as  the  same  was  defined  by  the  learned  Chief  Justice 
Shaw  in  the  Webster  case.  The  Court  further  told  them 
that  if  they  belieyed  the  defendant  guilty  of  murder,  but  had 
a  reasonable  doubt  as  to  the  degree,  whether  murder  in  the 
first  degree  or  in  the  second,  it  was  their  duty  to  find  him 
guilty  of  the  lesser  of  the  two  offenses.     The  charge  in 
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respect  to  the  degree  of  ozime  of  whioh  the  defendant  might 
be  foond  ^ailt^,  and  the  measure  of  proof  required  to 
establish  his  gmlt  was  very  clear^  folly  and  satisfactory,  and 
there  remains  for  our  consideration  simply  the  question  of 
allied  error  claimed  to  haye  been  committed  by  allowing 
the  prosecution  to  proye  tiie  prior  conyiction  and  sentence 
of  the  defendant  to  a  life-long  term  in  the  State  Prison. 

The  question  is  a  new  one  in  this  Court,  and  we  are  not 
aware  of  any  direct  authority  upon  it.  The  nearest  approach 
to  it  which  we  haye  been  able  to  find  is  the  case  of  Meld  ys. 
The  SicUe,  47  Ala.  603,  and  the  case  of  KMler  ys.  The  State, 
44i  Ind.  400.  In  the  Field  case  it  was  held,  that,  '^  on  a 
trial  on  an  indictment  for  murder  under  ihe  statutes  of  that 
State  the  jury  are  not  only  required  to  pass  upon  the  guilt 
or  innocence  of  the  accused,  but  also,  on  conyiction,  to  find 
by  their  yerdict  whether  it  be  murder  in  the  first  or  second 
degree,  and  determine  the  character,  the  extent,  and  seyerity 
of  the  punishment  to  be  inflicted.  Eyidence,  therefore,  of 
the  general  bad  reputation  of  the  deceased,  as  a  turbulent, 
blood-thirsty,  reyengef  ul,  dangerous  man,  is  competent,  rele- 
yant,  and  proper  eyidence,  although  under  the  circumstances 
of  the  particular  case  ft  may  not  be  sufficient  to  reduce  the 
offense  irom  murder  to  manslaughter,  to  enable  the  jury  to 
determine  the  degree  of  the  offense,  and  the*  character  and 
measure  of  the  punishment."  In  the  aboye  case  it  was 
held  that  under  the  Alabama  statute,  it  was  permissible  to 
^o  into  a  collateral  inquiry  for  the  purpose  of  aiding  the 
jury  in  determining  the  degree  of  punishment.  That  stetute 
IS  similar  to  ours,  leaying  the  matter  of  punishment  within 
the  discretion  of  tibie  jury,  in  cases  of  conyiction  of  murder 
in  the  first  degree. 

The  case  of  Kistler  ys.  The  State,  64  Indiana,  400,  has 
some  bearing  on  the  question  now  under  consideration.  The 
Court  there  says : 

'' According  to  the  old  law,  all  the  jury  had  to  do  was  to 
determine  the  question  of  ^ilt  or  innocence.  It  was  the  duty 
of  the  Court,  after  a  yerdict  of  guiliy,  to  declare  the  punish- 
ment which  the  law  imposed.  If  any  discretion  was  permitted 
as  to  the  ptmishment,  that  discretion  was  exercised  by  the 
Court  alone.  Circumstances,  whether  in  aggrayation  or  in 
mitigation,  were  considered  by  the  Court  when  brought  to 
its  attention  by  the  eyidence. 

"  We  think  it  still  the  correct  practice,  where  it  deyolyes 
on  the  Court  to  determine  the  punishment,  either  upon  its 
own  finding  or  on  a  plea  of  guilfy,  for  it  to  hear  eyidence  in 
aggrayation  or  in  mitigation,  as  the  case  may  be,  where 
there  is  any  discretion  as  to  the  punishment. 
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'*  In  our  present  Criminal  Code  it  is  enacted  that,  'When 
the  defendant  is  found  guilty,  the  jury  must  state  in  their 
yerdiot  the  amount  of  fme  and  the  punishment  to  be  in- 
flicted.'   (2  R.  8.  1876,  p.  404,  Sec.  116.) 

''  This  is,  in  substance,  a  re<«nactment  of  what  has  lon^ 
been  the  law  in  our  State.  Hence,  our  juries,  in  criminal 
causes,  are  not  only  required  to  determine  the  punishment, 
where  there  is  a  verdict  of  guilty,  but  are  also  invested  wii^ 
all  the  discretionary  power  in  regard  to  such  punishment 
that  formerly  belonged  exclusively  to,  and  which  under 
certain  circumstances  is  still  exercised  by  the  Courts. 
While  punishing  the  guilty,  they  are,  equally  with  the 
Courts,  required  to  see  to  it  that  no  cruel  and  unusual 
punishmento  are  inflicted,  and  that  all  penalties  are  propor- 
tioned to  the  nature  of  the  offense. 

''In  considering  the  question  of  the  nature  or  the  extent 
of  the  punishment,  the  juries  are  now  fairly  entitled  to  all 
the  latitude  which  the  Courts  have  rightly  exercised,  in 
hearing  evidence  tending  to  enlighten  them  in  the  exercise 
of  a  sound  judicial  discretion." 

In  order  to  exercise  that  discretion  in  a  wise  and  intelli- 
gent manner,  the  jury  should  be  put  in  possession  of  all  the 
facts  of  the  case,  and  if  it  be  true,  as  it  was  in  respect  to 
this  defendant,  "that  a  verdict  fixing  the  punishment  at  im- 
prisonment for  life,  would  in  effect  be  no  punishment  at  all, 
we  think  it  was  proper  to  inform  the  jury  of  that  fact. 

7.  The  action  of  the  Court  in  permitting  Captain  Edgar, 
a  witness  in  the  case,  to  remain  in  the  Court-room,  was 
simply  the  exercise  of  a  discretionary  power  residing  in  the 
Court,  and  it  was  not  error. 

8.  Other  objections  to  the  ruling  of  the  Court  in  admit- 
ting in  evidence  matters  which  were  objected  to  on  behalf 
of  the  defense,  were  not  well  taken,  and  it  is  not  necessary 
for  us  to  consider  these  matters  separately.  The  statement 
made  by  the  defendant  at  the  Coroners  inquest  was  ad- 
missible in  evidence  for  the  purpose  for  which  it  was  read, 
that  is  to  say,  for  the  purpose  of  contradicting  the  defendant, 
who  offered  himself  as  a  witness  in  the  case. 

9.  There  remains  only  one  more  matter  to  be  considered, 
and  that  relates  to  the  action  of  the  Court  in  charging  the 

I'ury,  and  in  refusing  to  give  certain  instructions  requested 
>y  the  defendant.  It  is  unnecessary  for  us  to  inquire  into 
the  correctness  of  the  instructions  refused  by  the  Court,  for 
the  reason  that  the  charge  was  fidl  enough  to  cover,  and  did 
cover,  all  the  points  of  law  applicable  to  the  case,  and  we 
have  held  in  several  cases,  that  the  Court  was  not  bound  to 
state  the  law  to  the  jury  more  than  once. 
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The  Oomi  instnicted  the  juiy  as  follows:  ^'The  killing 
being  proved,  ihe  burden  of  proving  circumstances  of  miti- 
gation to  justify  or  excnse  the  homicide  will  devolve  on  the 
accused,  unless  the  proof  on  the  part  of  the  prosecution 
tends  to  show  that  tne  crime  committed  only  amounts  to 
manslaughter,  or  that  the  accused  was  justified  or  excused 
in  committing  the  homicide.  Up  to  the  moment  when  the 
killing  is  proved,  the  prosecution  must  make  out  its  case  be- 
jond  any  reasonable  doubt.  When  the  killing  is  proved, 
it  devolves  upon  the  defendant  to  show  any  circumstances  in 
mitigation  to  excuse  or  justify,  by  a  preponderance  of  evi- 
d^ice  on  his  part.  That  is,  the  killing  oeing  proved,  the 
defendant  must  make  out  his  case  in  mitigation  to  excuse  or 
justify  by  some  proof  stronger  in  some  appreciable  degree 
than  the  proof  of  the  prosecution.  The  burden  of  proof 
changes  *  ^  *  It  must  be  in  some  degree,  no  matter 
how  small,  stronger  than  the  proof  of  the  prosecution  on  the 
other  side." 

It  is  claimed,  on  behalf  of  the  defense,  that  there  is  error 
in  the  foregoing  instruction.  Section  1106  of  the  Penal 
Oode  provides  tnat,  ''Upon  a  trial  for  murder,  the  com- 
mission of  the  homicide  by  the  defendant  bein^  proved,  the 
burden  of  proving  circumstances  of  mitigation,  or  that 
justify  or  excuse  it,  devolves  upon  him,  unless  the  proof  on 
the  part  of  the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter,  or  that  the  de- 
fendant was  justifiable  or  excusable." 

If  the  Oourt  had  instructed  the  jury  that  the  burden  of  proof 
rested  upon  the  defendant,  instead  of  telling  them  that  the 
defendant  was  required  to  prove  his  justification  or  excuse 
by  a  ^yxmderance  of  evidence,  the  instruction  would  have 
l)een  in  the  language  of  the  section  of  the  Code  above  cited. 
Was  there  any  difference  in  the  meaning  between  the  instruc- 
tion givenin  the  language  of  the  Code  ?  It  is  a  general  rule  of 
evidence  that  an  affirmative  proposition  must  be  established 
yb  a  preponderance  of  evidence;  for,  if  the  evidence  on  one 
side  is^equally  balanced  by  the  evidence  on  the  other,  there 
is  a  failure  of  proof,  and  the  requirements  of  the  law  are  not 
eompUed  with.  That  question  nas  been  passed  upon  in  a 
number  of  cases,  the  first  of  which  we  will  notice  is  that  of 
The  People  vs.  MUgate,  6  Cal.  127,  in  which  the  Court  says: 
*'The  homicide  being  admitted  or  proved,  the  law  raises  the 
presumption  of  malice,  which  it  is  necessary  for  the  prisoner 
to  rebut  by  proof.  Proof  beyond  a  reasonable  doubt  is 
necessary  to  establish  a  fact  against  a  prisoner;  but  prepond- 
erating proof,  proof  necessary  to  satisfy  a  jury  of  tiie  fact,  is 
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sufficient  to  establish  the  fact,  in  his  fayar."  The  case  of 
The  People  vs.  Stonedfer^  6  Id.  405,  is  to  the  same  effect,  and 
the  rule  is  there  stated  in  the  following  language:  '^The 
second  instruction  is  bad,  because,  the  killing  being  ad- 
mitted, the  presumption  of  guilt  arises,  and  the  onus  is  laid 
upon  tibe  prisoner  of  disproving  the  guilt;  this  cannot  be 
done  by  raising  a  doubt  in  the  minds  of  the  jury,  but  by 
establishing  the  fact  by  preponderating  proof.*'  In  the  case 
of  People  vs.  Arnold^  16  Oal.  476,  Mr.  Justice  Baldwin  says: 
^'  When  the  fact  of  a  homicide  is  shown,  then  it  is  incumbent 
upon  the  defendant  to  show,  by  a  preponderance  of  testi- 
mony, that  the  killing  was  justifiable. "  These  cases  are  to 
be  read  in  the  light  of  the  fact  that  there  is  no  evidence  in 
the  case  made  bj  the  prosecution  tending  to  show  a  state  of 
facts  which  justify  the  killing,  or  which  reduce  the  crime  to 
manslaughter.  (People  vs.  JVestf  49  Old.  610.)  In  the  case  of 
the  CommontffeaUh  vs.  York,  9  Metcalf,  124,  Chief  Justice 
Shaw  says:  ''  The  proof  establishing  the  necessity  for  tak- 
ing life,  in  self-defense,  must  be  satisfactorily  made  out. 
Biasing  a  doubt  would  be  insufficient."  (See,  also.  People 
vs.  Schryver,  42  N.  T.  1.) 

But  it  is  unnecessary  to  pursue  this  branch  of  the  case 
any  further.  We  are  of  the  opinion  that  Section  1106  of  the 
Penal  Code,  which  throws  on  the  defendant  the  burden  of 
proving  circumstances  of  mitigation  or  circumstances  that 
justify  or  excuse  the  killing  in  certain  cases,  requires  that 
the  proof  on  the  part  of  the  defense  shall  be,  in  some  de- 
gree, stronger  than  the  proof  on  the  other  side;  or,  in  other 
words,  that  it  must  preponderate. 

There  is  no  error  m  the  proceedings  injuriously  affecting 
any  substantial  right  of  the  defendant,  and  the  judgment 
and  order  are  therefore  affirmed 

We  concur:    Myrick,  J.,  Thornton,  J.,  McKee.  J.  . 


In  Bane. 


[Piled  September  21,  1882.] 
No.  7802. 

CHANDLER,  Appellant, 

vs. 
PEOPLE'S  SAVINGS  BANK  bt  al.,  Respondents. 

Lien — Balk — Waxybb — Pledgk — Absiokmbnt.  A  sale  by  the  holder  of  an 
exclosiYe  lien  on  personal  property,  who  also  holds  a  prior  and  sub- 
ordinate lien  on  x^eal  property  as  security  for  a  debt,  of  the  real 
property  under  its  prior  lien,  looking  to  the  personal  security  for  pay- 
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ment  of  the  balaaoe,  opentes,  after  satiflfaotion  of  the  prior  lien,  a 
vairer  of  any  right  it  might  have  had  to  first  exhaust  the  personal 
security  in  aatisfaotion  of  its  prior  lien,  before  proceeding  to  sell  the 
land  on  which  the  prior  and  subordinate  liens  rested. 

Id.— Id.  In  sneh  case  the  undisposed  of  surplus  of  the  personal  security 
belongs  to  the  pledgor  or  his  assignee. 

Id. — Id.    The  interest  of  a  pledgor  of  personal  security  is  assignable. 

Appeal  from  Superior  Court,  Sacramento  Oouniy. 

BeaUy,  Beuity,  and  BeaUy,  for  appellant. 
Freeman  <k  Bates,  and  McKenna,  for  respondents. 

McKee,  J.,  delivered  the  opinion  of  the  Oourt: 

Samuel  Poorman,  being  indebted  to  the  Capital  Bank  of 
Sacramento  by  a  promissory  note  for  $16,000,  secured  its 

Eayment  by  a  deed  of  trust  made  to  the  bank  for  two 
nndred  acres  of  land  near  the  city  of  Sacramento,  and  by 
two  negotiable  promissory  notes,  which  he  assi^ed  to  the 
bank — one  made  by  L.  C.  Chandler,  the  plaintiff  in  this  case, 
for  $6,000,  secured  by  mortgage  upon  real  property,  and  the 
other  by  one  Todhuntor  for  $4,(X)0.  The  Todhuntor  note 
was  taken  up  when  it  fell  due,  and  the  amount  was  credited 
by  the  bank  on  Poorman's  note,  leaving  due  and  unpaid 
upon  it,  in  April,  1879,  a  balance  of  about  $12,288.  Upon 
receipt  of  that  sum  the  bank,  at  that  date,  assigned  and 
tramnerxed  the  note  itself  and  its  securities  to  one  Smith, 
who  afterwards,  for  a  valuable  consideration,  assigned  and 
transferred  them  to  the  People^s  Savings  Bank  of  Sac- 
ramento, one  of  the  defendants  m  the  case.  At  the  same  time 
the  People's  Savings  Bank  became  the  assignee  of  another 
promissory  note,  ^ven  by  Poorman  in  March,  1878,  to  the 
Odd  Fellows'  Savmgs  and  Commercial  Bank  of  Sacramento 
for  about  $40,000,  which  was  secured  by  a  subsequent  deed 
of  trust  on  the  same  two  hundred  acres  of  land  and  some 
other  real  property,  and  also  by  a  deed  absolute  on  its  face 
of  the  same  property. 

Being  thus  the  owner  and  holder  of  the  two  promissory 
notes  given  by  Poorman  and  of  the  several  liens  and 
securities  for  me  satisfaction  of  each  of  them,  the  People's 
Savings  Bank  caused  the  two  hundred  acres  of  land  to  be 
dold  under  the  first  deed  of  trust,  and  at  the  sale  the  land 
was  bid  in  for  the  bank  for  the  sum  of  $10,126. 

After  acquiring  the  right  of  property  to  the  land,  the  bank 
entered  into  an  agreement  with  Chandler,  to  sell  and  convey 
it  to  him,  and  to  transfer  to  him  all  the  interest  which  it  had 
in  his  $6,000  note  and  mortgage  for  the  sum  of  $12,000. 
\n.  performance  of  this  agreement  the  bank,  on  August  9, 
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1879,  caused  the  trustees,  who  had  sold  the  land,  to  make 
the  deed  of  it  to  Chandler.  This  deed  the  bank  had 
recorded,  and  notified  Chandler  of  the  fact;  and  Chandler 
executed  and  delivered  to  the  bank  his  promissory  note  for 
$12,000,  and  a  deed  of  trust  on  the  land  as  security  for  the 
payment  of  the  note;  but  the  bank  withheld  from  his  pos- 
session the  deed,  and  refused  to'  deliyer  the  $6,000  note  and 
mortgage,  assigning  as  a  reason  that  Mrs.  Poorman — ^the 
intervenor  in  uie  case — claimed  an  interest  in  them.  And, 
in  fact,  Poorman,  the  payee  of  the  note,  had,  in  December^ 
1878,  after  he  had  assigned  it  to  the  Capital  Savings  Bank, 
'*  sold,  assigned  and  transferred  to  his  wife,  Margaret  Poor- 
man,  all  indebtedness  of  every  natxure  and  kind  due  and 
owin^  from  L.  C.  Chandler  on  book  account  or  otherwise." 

Failing  to  obtain  possession  of  his  deed  and  note  and 
mortgage.  Chandler  refused  to  pay  the  interest  due  on  his 
$12,000  note.  The  bank  ordered  the  land  to  be  sold  under 
the  deed  of  trust,  and  the  action  in  hand  was  brought  to  enjoin 
the  sale,  to  obtain  possession  of  his  deed  and  the  $6,000 
note  and  mortgage,  and  for  a  decree  adjudging  that  Mrs. 
Poorman  had  no  right,  title,  or  interest  in  the  note  and 
mortgage. 

Upon  the  trial  of  the  issues  raised  by  the  pleadings  in  the 
original  action,  and  by  the  intervention,  the  Court  adjudged 
that,  on  August  9,  1879,  after  the  arrangemrait  between 
Chandler  and  the  bank  as  to  the  sale  and  transfer  of  the  two 
hundred  acres  of  land  and  of  the  interest  of  the  bank  in  the 
$6,000  note  and  mortgage,  there  remained  an  undisposed  of 
balance  of  $1,087.66  on  the  note,  to  which  the  intervenor 
was  entitled  by  her  assignment  of  December,  1878;  and 
that,  as  assi^ee,  she  was  entitled  to  a  judgment  for  that 
amount  and  interest  thereon,  from  August  9,  1871,  and  to  a 
decree  of  foreclosure,  unless  the  plaintiff  paid  the  same 
before  sale;  and  that  upon  making  such  payment  the  plain- 
tiff was  entitled  to  delivery  of  the  $6,000  note  and  cancel- 
lation of  the  mortgage,  and  to  possession  of  his  deed,  and 
to  an  injunction  upon  payment  of  the  interest  due  on  the 
$12,000  note  within  thirty  days,  otherwise  the  injunction 
would  be  dissolved. 

It  is  contended  that  the  judgment  in  favor  of  the  inter- 
venor is  erroneous,  because  she  acquired  no  interest  in  the 
Chandler  note  by  the  assignment  to  her  of  December,  1878, 
as  her  assignor  had,  before  that  time,  transferred  all  his 
interest  in  the  note  by  the  transaction  between  him  and  the 
Capital  Bank,  and  the  subsequent  transaction  between  him 
and  the  Odd  Fellows'  Bank,  so  that  in  December,  1878,  there 
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remained  in  him  no  residuary  interest  to  transfer^  and, 
therefore,  the  intervener  was  not  entitled  to  judgment  against 
Chandler  nor  to  foreclosure  of  the  mortgage. 

But  after  the  assignment  to  the  Capital  Bank  there  re- 
mained in  Poorman  an  assignable  interest  in  the  note,  and 
that  interest  passed  to  the  intervenor  by  the  assignment  of 
Deoember,  1878,  unless  the  assignor  had  previously  trans- 
ferred it.  .  But,  in  fact,  he  had  made  no  previous  assignment 
of  it.  It  is  only  claimed  that  when,  on  the  6th  day  of  March, 
1878,  he  conveyed  by  deed  of  trust  to  the  Odd  Fellows' 
Bank,  by  way  of  security,  the  same  200  hundred  acres  which 
he  had  formerly  conveyed  to  the  Capital  Bank  by  deed  of 
trust  for  a  like  purpose,  the  Odd  Fellows'  Bank  became  a 
lien  holder  upon  the  land  subordinate  to  the  Capital  Bank, 
and  as  such  was  entitled  in  law  to  control  the  assignable  in- 
terest of  Poorman  in  the  note. 

This  claim  is  founded  upon  the  right  which  a  subordinate 
lien  holder  has,  under  the  law,  to  demand  that  the  prior  lien 
holder  shall  resort  to  the  things  upon  which  he  has  an  ex- 
clusive lien,  etc.,  for  the  satisfaction  of  his  lien,  if  he  can 
do  so  without  risk  of  loss  to  himself  or  of  injustice  to  other 
persons.  (Sec.  2899,  C.  C.)  And  it  is  contended  that  the 
acquisition  x>f  that  right  by  the  Odd  Fellows'  Bank  imposed 
'upon  the  Capital  Bank  the  duty  of  exhausting  the  entire  in- 
terest in  tiie  Chandler  note  and  mortgage  upon  which  it  had 
an  exclusive  lien,  before  proceeding  to  enforce  its  prior  lien 
against  Hie  land  covered  by  the  subordinate  lien  of  the  Odd 
FbUows'  Bank;  and  that  this  duty,  with  its  corresponding 
right,  passed  bv  the  assignments  of  the  ori^al  indebtedness 
of  Poorman  ana  its  securities,  to  the  People's  Savings  Bank, 
which  had  become  the  sole  owner  and  holder  of  the  exclusive 
and  subordinate  liens. 

Of  course,  a  prior  lien  gives  a  prior  claim,  which  is  entitled 
to  prior  satisfaction  out  of  the  subject  it  binds,  unless  the 
lien  be  displaced  by  some  Act  of  the  lien  holder  which  shall 
postpone  him  in  a  Court  of  law  or  equity  to  a  subsequent 
claimant.  As  an  exclusive  lien  holder  on  personal  securities 
Hie  People's  Savings  Bank  might  have  exhausted  those 
securities  for  the  satisfaction  of  its  prior  lien  before  proceed- 
ing to  enforce  it  against  land  on  which  it  had  also  a  prior  and 
subordinate  lien  before  proceeding  to  enforce  it  against  land  on 
which  it  had  also  a  prior  and  subordinate  lien,  but  it  did  not;  it 
sold  the  land  under  the  first  deed  of  trust,  applied  the  proceeds 
as  far  as  they  went  in  satisfaction  of  itis  prior  lien,  and 
looked  to  the  personal  securities,  on  which  it  had  the  exclusive 
Uen,  for  the  surplus. 
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By  the  sale  under  the  first  deed  of  trust,  and  by  the  abso- 
lute deed  nnder  the  second  deed  of  trust,  ttie  entire  estate  in 
the  200  acres  of  l&nd  vested  in  the  People's  Sayinfi;s  Bank; 
and,  being  the  absolute  owner  of  the  land,  and  holder  of  the 
note  and  mortgage  on  which  it  had  the  exclusive  lien,  it  sold 
and  transferred  them  to  the  plaintiff.  By  the  sale  the  plain- 
tiff took  whatever  estate  and  interest  the  bank  had  in  them 
on  the  9th  of  August,  1879.  On  that  day  the  bank  claimed 
no  right  to  the  surplus  of  the  note  after  satisfaction  of  its 
prior  lien.  It  waived  whatever  right  it  had  to  the  surplus. 
A  lien  or  a  right  may  be  waived  or  lost  by  any  act  or  agree- 
ment between  parties  by  which  it  is  surrendered  or  becomes 
mapplicable.  So  when  the  bank  sold  and  transferred  the 
note  and  the  land  it  discharged  them  of  the  liens  which  it  had 
upon  them,  and,  as  vendor,  absolved  itself  from  all  the  rights 
and  duties  appertaining  to  them — ^whatever  they  were — 
passed  to  and  became  vested  in  its  vendee,  Chandler;  and 
the  surplus  of  the  $6,000  note,  after  the  satisfaction  of  its 
liens,  belonged  to  the  payee  of  ihe  note  (Poorman)  or  his 
assignee.  The  finding  of  the  Court  that  the  intervener  was 
his  assignee,  and  the  decree  adjudging  her  to  be  such,  and 
entitled  to  the  residuary  interest  in  the  note  were  therefore 
correct;  and  there  is  no  error  in  the  judgment  prejudicial  to 
the  plaintiff.  As  to  him  the  judgment  appealed  from  ifi 
therefore  affirmed. 

We  concur:  Sharpstein  J.,  Myrick,  J.,  Boss,  McEonstry,  J. 


In  Bane. 

fPiled  September  21, 1882.] 
No.  8081. 

CHANDUEK,  Respondent, 

vs. 

PEOPLE'S  SAVINGS  BANK,  Respondent, 

POORMAN,  Intervenor. 

Intbiubst — MoKTHiiT  Bai*ancbb — AcconsT.  In  this  came  the  flndingB  as  to 
intereHt,  held  not  sustained  by  the  evidence. 

Id. — Id.  The  case  shows  that  it  was  not  the  habit  of  the  parties  to  chari^e 
interest  on  monthly  balances.  When  parties  themselves  settle  their 
accounts  without  charging  each  other  with  interest,  it  is  not  in  accord- 
ance with  law  or  equity  to  go  behind  such  settiements  for  the  purpose 
of  allowing  interest  in  favor  of  one  party  against  the  other.  Such 
settlements  are  considered  conclusive,  unless  impeachable  for  mistake 
or  fraud.  Transactions  anterior  to  them  and  included  in  them«  are 
not  interest-bearing. 

Appeal  from  Superior  Court,  Sacramento  County. 
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Joseph  McKenna,  for  appellant. 

BeMy  and  Ireeman  d  Boies,  for  respondents. 

McKsEy  J.,  delivered  the  opinion  of  the  Court: 

But,  in  ascertaining  the  snrplas  to  which  the-  intervenor, 
who  was  the  respondent  in  the  foregoing  case,  No.  7802,  and 
is  appellant  in  this  case,  was  entitled,  as  assignee  of  the 
Ohwdler  note  and  mortgage,  the  Court  found  that  before 
ihe  date  of  the  note  Chandler  and  Poorman  had  been,  for 
many  years,  engaged  in  several  business  enterprises  which 
resulted  in  outstanding  unsettled  accounts  between  them, 
and  on  January  12,  1876,  Chandler  executed  the  note  and 
mortgage  to  cover  whatever  indebtedness  he  might  owe 
Poorman  individually,  or  on  account  of  the  business  enter- 
prises between  them,  which  were  then  terminated. 

That  indebtedness,  as  estimated  by  the  Court,  amounted, 
in  fact,  to  $2,630,  and  not  to  $6,000 — the  sum  for  which  the 
note  and  mortgage  were  given.  But  in  making  the  estimate 
the  Court  found  and  credited  Chandler  with  an  item  of  $2,700 
"for  interest  from  the  16th  of  December,  1865,  when  Poor- 
man  succeeded  to  and  assumed  the  business  of  Hovey  & 
Poorman,  on  the  monthly  balances  in  favor  of  Chandler  on 
his  individual  account  until  October  13,  1868."  This  find- 
*  ing  is  attacked  by  the  intervenor,  and  it  appears  to  be  un- 
sustained  by  the  evidence. 

The  evidence  upon  the  subject  consists  of  the  books  of 
account,  which  had  been  kept  by  the  parties  in  the  business 
in  which  they  were  engaged,  and  the  testimony  of  the  ac- 
countant who  examined  them.  It  proves  the  entry  of  monthly 
credit  balances  in  the  account  of  Chandler  from  December 
16,  1865,  until  October  1,  1868,  as  found  by  the. Court;  also 
of  balances  after  October,  1866,  on  Chandler's  accounts,  and 
on  other  accounts  between  Chandler  and  Poorman  during 
the  years  1866,  1868,  1869,  1870,  1871, 1872,  1873, 1874,  and 
1875.  ''Each  of  the  balances  were  ascertained  by  adding 
up  monthly,  during  the  time  aforesaid,  the  debts  and  credits 
of  the  previous  month,  and  entering  the  difference  between 
them  as  an  item  of  credit  for  the  next  ensuing  month,  with- 
out interest,  and  that  no  interest  was  ever  charged  or  entered 
on  any  credit  item  or  balance  during  the  time  said  accounts 


ran. 


The  balances  thus  ascertained  and  entered  were  not 
accounts  stated  on  which  interest  was  chargeable.  The 
parties  seem  to  have  ascertained  them  every  month  for  their 
own  convenience  in  keeping  their  accounts;  and  the  fact  that 
in  ascertainiug  them  each  month,  no  interest  was  calculated 
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or  included  and  charged  on  the  balance  of  the  previous 
month,  proves  that  they  were  not  intended  to  be  interest- 
bearing  balances. 

Besides,  the  uncontroverted  evidence  shows  that  the  par- 
ties had  twice  settled  their  ^'monthly  balances" — once  in 
Februarv,  1867,  when  Chandler  gave  roorman  his  note  for 
$2,000,  bearing  interest  at  the  rate  of  one  and  one  quarter 
per  cent,  per  month;  and  next  on  the  19th  of  February,  1875, 
when  he  gave  his  note  for  $5,000,  bearing  interest  at  one  per 
cent,  per  month.  Both  those  notes  were  paid  before  Jan- 
uary 12,  1876,  when  Chandler  executed  the  note  and  mort- 
gagi  in  controversy. 

Those  settlements  tended  to  prove  that  it  was  not  the 
habit  of  the  parties  to  charge  interest  on  their  balances;  and 
when  parties  themselves  settle  their  accounts  without  charg- 
ing each  other  with  interest,  it  is  not  in  accordance  with  law 
or  equity  to  go  behind  such  settlements  for  the  purpose  of 
allowing  interest  in  favor  of  one  party  against  the  other. 
Such  settlements  are  considered  conclusive,  unless  impeach- 
able for  mistake  or  fraud.  {Martin  vs.  Bedctoith^  4  Wis.  219; 
Hodges  vs.  Hos/orth,  17  Yer.  614.)  Transactions  anterior  to 
them  and  included  in  them,  are  not  interest-bearing. 

Moreover,  the  findings  of  the  Court  that  the  interest  on 
the  ''  monthly  balances"  in  favor  of  Chandler,  from  Decern-^ 
ber,  1865,  until  October,  1878,  amounting  to  $2,170,  is  not 
borne  out  by  the  testimony.  The  accountant  who  made  the 
calculation  of  interest  on  the  general  accounts,  upon  which 
the  Court  based  its  finding,  on  being  asked,  what  would  be 
the  balance  of  interest  in  favor  of  Chandler  up  to  January  1, 
1876?  answered:  ''Well,  I  cannot  tell  what  it  would  be  on 
the  first  of  January,  1875.  Question — What  was  it  on  the 
first  of  January,  lo76?  Answer — On  the  first  of  January, 
1876,  his  credit  interest  was  $2,710,  very  nearly;"  and,  he 
adds,  '^  the  first  debit  balance  against  Chandler  was  in  Feb- 
ruary, 1873;  and  there  are  no  credit  balances  in  his  favor 
between  1875  and  1876.  But  $2,700  interest  had  accrued  to 
him  before  February,  1876,  calculating  at  seven  per  cent, 
part  of  the  time  and  at  ten  per  cent,  part  of  the  time." 

It  is  manifest  that  this  calculation  was  made  on  the  general 
accounts  between  the  parties  for  seven  or  eight  years  beyond 
the  time  expressed  in  the  finding,  and  without  taking  into 
account  any  of  the  interest  allowable  to  Poorman  upon 
monthly  balances  in  his  favor;  therefore  the  finding  is  er- 
roneous, and  the  judgment  as  to  the  intervenor  is  reversed 

We  concur:  Sharpstein,  J.,  Myrick,  J.,  Boss,  J.,  Mor- 
rison, C.  J.,  McKinstry,  J. 
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In  Bank. 


[Filed  September  28,  1882.] 

No.  10,769. 

PEOPLE,  Bbspondbnt,  vs.  O'NETL,  Appkllaitp. 

PXKBXFTOBT     GHAZ.X.KNOES — BOBBEBT — PbTIT    liABOnfT— FbBYIOUB    OoMTIO- 

TxoN — ^PiTNisHMmT  TOB  Lms.  Afl  the  only  panishment  that  can  be 
imposed  on  a  defendant  charged  with  robbery  and  previons  eonTiction 
of  petit  larceny  is  imprisonment  for  life  (Sections  667  and  671,  Penal 
Ck>de),  he  is  entitled  to  twenty  peremptory  challenges.  (1070,  Penal 
Code.) 
Id  — In.  In  this  case  defendant  confessed  the  preTions  oonTiotion  of  petit 
larceny,  bat  pleaded  '*  not  gnilty  "  to  the  charge  of  robbery. 

Appeal  from  Superior  Court,  San  Francisco. 

CfaHagher  dt  Welker,  for  appellant. 
AUomey-^nercU  Harty  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  chargjed  with  the  crime  of  robbery, 
and  with  having  been  previously  convicted  of  the  crime  of 


afterwards  interposed  a  like  challenge  to  another  juror,  which 
the  Court  below  refused  to  allow.  This  was  an  error 
demanding  the  reversal  of  the  judgment. 

The  only  punishment  that  coma  be  imposed  on  the  de- 
fendant upon  his  conviction  was  imprisonment  for  life 
pPenal  Code,  Sections  667-681) ;  and  in  such  cases  the  de- 
lendant  is  entitled  to  tvoeniy  peremptory  challenges.  (Penal 
C5ode,  Section  1070;  People  vs.  Harris,  10  P.  L.  J.  64.) 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  tnal. 

We  concur:  McEinstry,  J.,  Myrick,  J.,  Morrison,  C.  J., 
Sharpstoin,  J.,  McEee,  J.,  Thornton,  J. 


In  the  Superior  Court,  San  Francisco, 

Department  Am 


WILLIAM  EDE  vs.  JAMES  PHELAN. 

TiATiiUT.  SuFPOBT— Damaqi  TO  BuxLDma.  Under  Section  832  of  the  Civil 
Oode  whioh  dedaree  the  rale  of  the  common  law  that  each  ooterminonB 
owner  is  entitled  to  the  lateral  and  subjacent  support  which  his  land 
reoeiTea  from  the  adjoining  land,  subject  to  the  right  of  the  owner  of 
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the  adjoining  land  to  make  proper  and  nsoal  excayaiions  on  the  aame 
for  parpoaes  of  oonatmction  on  using  ordinary  care  and  skill  and 
giyisg  reasonable  notice,  and  which  imposes  npon  the  owner  of  the 
adjoining  land  the  dnty  of  "  taking  reasonable  precantions  to  sastain 
the  land  of  the  other,"  an  omission  of  the  owner  of  the  adjoining  land 
to  take  snoh  precantions  is  negligence  for  which  he  is  liable  in  dam- 
ages, not  only  for  injories  resolting  immediately  to  the  land,  bnt  also 
for  injuries  resulting  proximately  to  buildings  previously  constructed 
on  the  land. 

J,  G,  Bates,  for  plaintiff. 

Francis  J.  Sullivan,  for  defendant. 

Watiobb,  J. : 

The  plaintiff  sues  for  damages  alleged  to  hare  accrued  under 
the  following  circumstances:  The  plaintiff  owns  a  lot  in  Saa 
Francisco  with  a  building  situate  thereon,  and  the  defendant 
owns  an  adjoining  lot.  In  January,  1881,  the  defendant  exca- 
Tated  his  lot  to  the  depth  of  fifteen  feet  below  the  official  grade, 
and  thereby  left  the  plaintiff's  building  without  sufficient  lateral 
support  so  that,  in  order  to  sustain  and  protect  it,  the  plaintiff 
was  obliged  to  and  did  expend  $1,437.  The  complaint  also  con- 
tains this  averment:  **  The  said  defendant  did  not  take,  or  cause 
to  be  taken,  reasonable  or  any  precautions  or  use  ordinaiy  or 
any  care  or  skill  to  sustain  the  foundation  and  buildings  of  said 
plaintiff  adjacent  to  said  defendant's  premises  as  aforesaid,  and 
not  having  given  any  previous  or  reasonable  notice  to  said  plain-* 
tiff,  of  his  intention  and  purpose  to  make  such  excavtttions  adja- 
cent to  said  plaintiff's  premises  and  building  of  plaintiff  [the  said 
building]  settled,  and  the  wall  thereof,  composed  of  stone  and 
concrete,  was  cut  into  by  defendant  and  cracked  and  became 
weak  and  insecure,  and  thereby  said  plaintiff  was  compelled  to, 
and  did  lay  out  and  expend,  etc. " 

The  defendant  files  a  general  demurrer,  contending  that  the 

Elaintiff  has  a  right  to  lateral  support  for  his  land  only — not  for 
is  building;  that  the  defendant  had  a  right  to  excavate  for 
building  purposes  on  his  own  lot,  on  using  ordinary  care  and 
skill  and  taking  reasonable  precautions  to  sustain  the  land  of 
plaintiff  in  its  natural  state  unburdened  by  tenements;  and  that 
the  loss  resulting  to  plaintiff's  building  is  damnum  absque 
injuria. 

By  the  common  law,  the  owner  of  land  had  a  right  to  use  it  in 
the  situation  in  which  it  was  placed  by  nature,  surrounded  and 
supported  by  the  adjacent  land  in  its  natural  condition.  If  the 
owner  of  the  adjacent  land  should  excavate  it  without  notice  to 
his  neighbor,  or  without  taking  proper  precautions  to  protect 
his  neighbor  from  injury  by  the  falling  away  of  the  soil,  lie  was 
liable  to  his  neighbor  for  ^e  damages  resulting.  This  right  of 
each  coterminous  owner  to  lateral  and  subjacent  support  for 
his  land,  was  deemed  a  natural  incident  to  the  ownerwip  of  the 
land — a  right  of  property  passing  with  the  soil.     It  was  in  that 
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respect  distingtiiahable  from  an  easement  which  must  have  its 
origin  in  a  grant,  either  actual  or  presnmed  from  continual  en- 
joyment. The  maxim  sic  uiero  iuo  ut  alienum  non  loedas,  operated 
tius  restriction  upon  the  principle  of  the  civil  and  common  law 
that  the  proprietor  of  land,  unless  restrained  by  covenant  or 
coBtom,  has  ^e  entire  dominion,  not  only  of  the  soil,  but  of  the 
spaoe  above  and  below  the  surface  to  any  extent  he  may  choose 
to  oocupy  it.  Thus  it  became  a  settled  rule  of  property,  that 
ereiy  land-owner  was  entitled  to  have  his  land  preserved  in  its 
natural  state,  and  anyone  interfering  with  this  right  unlawfully 
vas  liable  for  the  damages.  The  use  of  land  by  the  proprietor 
was  not  an  absolute  right,  but  was  qualified  and  limited  by  the 
rights  of  others  to  tibe  lawful  enjoyment  of  their  property. 
(Humphries  vs.  Brogden,  1  Law.  and  £q.  B.  243;  Thurston  vs. 
Hancock,  12  Mass.  220;  same  case  with  notes,  7  American  Deci- 
sions  57;  Ferrand  vs.  Marshal,  21  Barb.  415;  Washburn  on  Ease- 
ments, 429;  Wood  on  Nuisances,  166.)  But  the  right  of  lateral 
support  did  not  extend  to  buildings,  unless  there  was  an  ease- 
ment arising  out  of  a  grant  express  or  implied;  and  it  was  held 
that  the  doctrine  of  presumption  should  be  more  cautiously  and 
sparingly  applied  with  reference  to  the  easement  of  lateral  sup- 
port, &an  to  any  other  form  of -easement.  {Angus  vs.  Dalton, 
L.  R.  3  Q.  B.  D.  86.) 

The    same    doctrine  has    been   repeatedly  affirmed  in  this 

country.     The  reason  assigned  for  the  distinction  is  that  by 

building  near  the  extremity  of  his  own  land  so  that  when  the 

adjacent  proprietor  excavates  for  the  purpose  of  building,  the 

lateral  pressure  is  increased  by  artificial  means,  and  throu^  the 

fault  of  the  coterminous  owner,  who  was  first  to  build,  since  he 

might  have  located  his  house  further  from  the  division  line; 

also,  because  a  man  who  builds  a  house  adjoining  his  neighbor's 

land  ought  to  foresee  the  probable  use  by  his  neighbor  of  the 

adjoining  land,  and  he  has  no  right  to  load  his  own  soil  so  as  to 

make  it  require  the  support  of  his  neighbor's  land  without  his 

neighbor's  consent.     Accordingly,  where  Thurston  built  a  house 

upon  an  elevated  lot  in  Boston  two  feet  from  the  boundary  line, 

and  ten  years  thereafter,  Hancock,  the  owner  of  the  adjoining 

lot,  dug  so  deep  into  his  own  lot  as  to  endanger  the  house  of 

ThurstoU)  so  that  it  had  to  be  taken  down  and  rebuilt,  it  was 

held  that  the  latter  could  not  recover  for  injuries  to  the  house,  \ 

though  he  was  entitled  to  damages  arising  from  the  falling  of 

the  soil  into  the  pit  so  dug.     (Thurston  vs.  Hancock,  supra,) 

And  where  a  church,  which  had  stood  for  thirty-eight  years 

ithin  six  feet  of  the  line,  was  caused  to  settle  so  that  the  walls 

are  cracked  and  injured  in  consequence  of  excavations  made  by 

6  owner  of  the  adjacent  lot,  an  injunction  to  restrain  the  ex- 

arations  was  refused.     {Lasala  vs.  Holbrook,  4  Paige,  169. 

^  In  1872,  the  Legislature  of  this  State  codified  tile  law  upon 

^lis subject  as  follows:    "Each  coterminous  owner  is  entitled 


I 
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to  the  lateral  and  subjacent  support  which  his  land,  by  nature, 
receives  from  the  land  of  the  other."  (C.  C.  Sec.  832.)  At  the 
session  of  1873-4  the  section  was  amended  by  adding  the  fol- 
lowing, to  take  effect  July  1,  1874,  *'  subject  to  the  right  of  the 
owner  of  the  adjoining  land,  to  make  proper  and  usual  exca- 
vations on  the  same  for  purposes  of  construction  on  using  ordi- 
nary care  and  skill  and  taking  reasonable  precautions  to  sustain  Qie 
land  of  the  other,  and  giving  previous  reasonable  notice  to  the 
other  of  his  intention  to  make  such  excavations."  Another  sec- 
tion (659)  of  the  same  Code  defines  ''land"  to  be  ''the  solid 
material  of  the  earth." 

Counsel  for  the  defendant  contends  with  much  force  that, 
construing  these  sections  together,  it  appears  that  the  Legistature 
intended  to  limit  the  rule  of  liabUity  for  damages  by  the  exca- 
vations of  a  coterminous  owner  to  land  exclusive  of  buildings. 

The  only  case  in  which  the  subject  has  ever  been  presented  for 
the  consideration  of  our  Supreme  Court  is  that  of  Zide  vs.  Hood 
(not  reported — see  case  No.  5341,  Records  S.  0.  in  Xiaw  Li- 
brary, vol.  280,  p.  336).  From  the  agreed  statement  of  facts  in 
that  case,  it  appears  tiiat  in  October,  1874,  the  plaintiff  owned 
a  lot  in  San  Francisco,  with  a  hotel  building  upon  it,  and  the 
defendant,  who  owned  the  adjacent  lot,  commenced  excavating 
for  the  purpose  of  erecting  a  house,  and  thereby  endangered  the 
safety  of  plaintiff's  hotel.  The  plaintiff  brought  suit  to  enjoin 
the  excavations  until  the  defendant  should  take  precautions  to 
sustain  the  hotel.  The  matter  was  heard  in  the  late  Fourth 
District  Court,  by  Judge  Morrison,  now  Chief  Justice  of  the 
Supreme  Court.  The  evidence  showed  that  defendant  had  given 
the  plaintiff  notice  before  commencing  the  excavations,  and  that 
he  had  endeavored  to  sustain  the  hotel  by  e^oring  it  up  with 
posts  six  feet  apart,  but  this  being  insufficient,  the  plaintiff  under- 
pinned the  building  with  a  brick  wall  at  an  expense  of  $410.50, 
and  the  Court  gave  judgment  that  the  defendant  should  pay  this 
sum  as  the  measure  of  damages.  The  following  is  a  copy  of 
the  findings:  "  That  the  plaintiff  is  the  owner  of  a  lot  of  land 
on  which  is  situated  a  building  described  in  the  agreed  state- 
ment of  facts,  and  that  the  defendant  is  the  owner  of  the  lot  of 
land  adjoining  thereto.  That  the  defendant,  for  the  purpose  of 
building  on  his  lot,  made  excavations  along  the  side  of  plaintiff's 
building  on  his  own  lot  lower  than  the  foundations  of  the 
building  on  plaintiff's  lot.  That  the  excavations  made  on 
defendant's  lot  deprived  plaintiff's  building  of  the  support  of 
the  adjacent  soil  of  defendant's  lot  and  endangered  the  safety 
of  the  plaintiff's  building,  and  necessitated  plaintiff's  building 
to  be  underpinned  to  the  depths  of  defendant's  excavations. 
That  defendant  erected  certain  underpinning  under  the  waJl  of 
plaintiff's  building,  but  which  were  totally  insufficient  and 
unsafe.  That  defendant  did  not  use  ordinary  skill  or  care  in 
making  his  excavations,  and  did  not  take  reasonable  precautions 
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to  sustain  the  land  or  buildings  of  the  plaintiff.  That  defend- 
ant refused  to  underpin  said  wsSl  and  sustain  plaintiff 's  land  in 
a  safe  and  careful  manner,  and  that  plaintiff  underpinned  the 
same  at  a  cost  of  $410.50.  That  the  plaintiff  has  been  damaged 
in  the  sum  of  $410.50."  As  already  stated,  judgment  for  plain- 
tiff was  rendered  accordingly.  This  judgment  was  presented  to 
the  Supreme  Court  upon  the  issue  as  to  whether  the  defendant 
▼AS  under  obligations  to  underpin  the  wall  of  plaintiff  so  as  to 
sustain  the  hotel  building,  and  the  Supreme  Court  affirmed  the 
judgment  of  the  District  Court.  No  opinion  was  given.  It  is 
to  be  regretted  that  upon  a  subject  of  so  much  importance  the 
Tiews  of  the  Court  were  not  expressed  more  fully.  But  there  is 
no  room  for  doubt  that  the  Court  construed  the  Code  as  making 
the  defendant  in  that  case  liable  for  injuries  to  buildings  as  well 
as  to  land.  The  briefs  of  counsel  show  that  to  have  been 
the  only  issue  in  the  case. 

LooMng  at  the  language  of  the  Code  in  the  light  of  the 
common  law  decisions,  I  cannot  understand  how  this  result  was 
reached,  except  on  the  theoiy  that  since  the  law  imposes  the 
obligation  to  sustain  the  plaintiff's  land,  the  defendant's  failure 
to  do  BO  was  negligence  for  which  he .  is  liable  not  only  for 
bjuries  to  the  land,  but  also  for  all  other  damages  proximately 
resulting  therefrom.  I  have  not  been  cited  to  any  other  case 
where  this  view  has  been  squarely  expressed,  though  it  is  inti- 
inated  in  Pardon  vs.  Holland,  17  Johnson,  100,  that  negligence 
in  taking  reasonable  care  to  prevent  injury  to  the  house  of  a  co- 
terminous owner,  might  render  one  liable  for  damages  to  the 
house.  So  also  in  Foley  vs.  Wyeii,  2  Allen,  133,  and  Shrieve  vs. 
Stokes,  8  B.  Munroe,  453.  Where  the  owner  of  minerals  under 
a  mill  excavated  them  without  leaving  sufficient  support  for  the 
miU,  so  that  in  consequence  of  the  subsidence  of  the  superin- 
cumbent soil  the  tenant  of  the  mill  was  injured  in  his  business 
to  the  extent  of  £90,  and  in  his  buildings  to  the  extent  of 
£1,500,  he  was  allowed  to  recover  for  the  full  £1,590.  {Brovon 
▼B  BoN>ins,  4  H.  &  N.  186.)  In  the  late  case  of  Oilmore  vs. 
Driscoa,  122  Mass.  201,  which  was  decided  in  1877,  Chief 
Justice  Gray  says:  ''If  a  man  is  not  content  to  enjoy  his  land 
in  its  natural  condition,  but  wishes  to  build  upon  or  improve  it, 
he  must  either  make  an  agreement  with  his  neighbor,  or  dig  his 
'  foundations  so  deep,  or  tf^e  such  other  precautions,  as  to  insure 
the  stability  of  his  buildings  or  improvements,  whatever  excava- 
tions the  neighbor  may  afterwards  make  upon  his  own  land  in 
the  exercise  of  his  right."  The  case  is  well  considered,  and 
*^ 'hough  it  was  there  held  that  the  plaintiff  could  not  recover 
damage  to  improvements  on  the  land,  the  Chief  Justice  thus 
kes  the  result  of  the  authorities:  ''  It  has  generally  been  con- 
lered  that  for  the  excavations  causing  an  injury  to  the  soil 
its  natural  state  an  action  would  lie;  but  without  proof  of  a 
ht  by  grant  or  prescription,  or  of  actual  negligence  on  the  part 
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of  the  defendant^  no  action  would  lie  for  ah  injmy  to  building 
1^  excavating  adjoining  land  when  previously  built  upon." 
(Id.  p.  207.)  Thus  it  is  intimated  that  for  negligence  on  the 
part  of  the  one  who  excavates,  he  may  be  liable  for  injury  to 
buildings. 

Our  Code  expressly  imposes  upon  the  coterminous  owner  who 
makes  the  excavations  the  duiy  of  taking  reasonable  precautions 
to  sustain  the  land  of  the  other.  Failing  to  perform  this  duty 
is  negligence  per  se^  because  it  is  an  '' unlawful  omission"  to 
perform  a  duty.  If  injury  result  from  such  negligence  either 
to  land  or  to  buildings  lawfuUy  resting  thereon,  it  is  detriment 
resulting  '*  from  the  unlawful  omission  of  another"  within  the 
meaning  of  the  Code,  for  which  damages  may  be  awarded.  (G. 
C.  Sees.  3281-8.)  In  a  city  where  lots  of  land  are  small  and  are 
purchased  for  the  express  purpose  of  building  usually  to  the  ex- 
tremity of  the  boundaiy  line,  it  does  not  seem  to  be  unreasonable 
to  require  the  coterminous  owner  to  take  reasonable  precautions 
to  sustain  the  land  of  his  neighbor,  at  the  peril  of  answering  in 
damages  proximately  l-esulting  from  his  neglect.  At  any  rate, 
the  Supreme  Court  has  so  held  in  Zid  vs.  Hood,  supra,  and  I  am 
not  at  liberty  to  disregard  that  authority. 

The  complaint  here  alleges  that  the  defendant  did  not  take 
any  precautions  to  sustain  the  plaintiff's  land.  For  the  purposes 
of  the  demurrer,  this  is  admitted,  and  I  think  it  shows  a  cause  of 
action  for  damages  to  the  plaintiffs  building. 

Another  point  presented  by  counsel  for  defendant  is,  that  the 
complaint  is  defective  in  not  alleging  that  the  plaintiff  is  free 
from  negligence  on  his  part.  This  objection  is  answered  by  the 
case  of  Robinson  yH.  W,  P.  R,  R.  Co,,  48  Cal.  426,  where  it  is 
held  that  such  an  allegation  is  unnecessary  in  the  complaint,  the 
matter  being  for  the  defendant  to  present  as  a  part  of  his  defense. 

Nor  is  it  necessaiy  for  the  complaint  to  allege  a  compliance 
with  the  municipal  regulations  in  constructing  the  wall  of  his 
building.     That  also  is  a  matter  of  defense. 

I  think  the  cause  of  action  stated  is  for  injuries  to  the  build- 
ings and  not  the  land.  The  fourtii  point  that  the  complaint  is 
ambiguous  in  this  respect  is  not  well  taken. 

Demurrer  overruled — ten  days  to  answer. 

September  22, 1882. 


Abstracts  of  Recent  Decisions. 


Parties  claiming  the  right  to  enter  under  the  3d  section  of  the 
Act  of  May  14,  1880,  land  embraced  in  a  homestead  entry, 
required  to  establish  tiie  priority  of  their  claims  and  secure  the 
cancellation  of  the  intervening  entry  prior  to  the  allowance  of 
their  application. — Wolf  yb,  Struhle,  Department  Interior. 
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No.  7241. 

DODGE,  BBSPONBEiiT,  78.  METER  bt  ml.,  Appellants. 

LiTTEBS   OF    OBXDIT.— DbAVT — BlLLS   OF   LaDINO  —  DSLITEBT   OF  GOODB  — 

Plsdob.  It  is  well  settled  that  a  bill  of  lading  represents  the  prop- 
erty for  which  it  has  been  given,  and  by  its  endorsement^  or  by  de- 
liyery  without  endorsement,  the  property  in  the  goods  may  be  trans- 
ferred, when  sach  is  the*  Intent  with  which  the  endoni(^ert  or  de- 
livery is  made. 

In. — ^Id.  By  the  rnles  of  commercial  law.  bills  of  lading  are  regarded  as 
symbols  of  the  property  therein  described,  and  the  delivery  of  such 
biU  by  one  having  an  interest  in  or  a  right  to  control  the  property  is 
eqnivalent  to  a  delivery  of  the  property  itself.  A  consignor  who  has 
reserved  the  jtw  disponendi  may  effectuate  a  sale  or  pledge  of  the  prop- 
erty consigned  by  delivery  of  the  bill  of  lading  to  the  purchaser  or 
pledgee,  as  completely  as  if  the  property  were  in  fact  delivered. 

In. — Id.  a  person  purchasing  a  draft  drawn  by  the  shipper  of  the  goods 
with  a  bill  of  lading  accompanying  it,  has  a  special  property  in  the 
goods  covered  by  the  bill  of  lading;  usually  in  the  case  o|a  time  draft 
this, special  property  vests  in  the  purchaser  of  the  draft  as  security  for 
its  acceptance.  It  may  be,  if  so  agreed  between  the  shipper  and  the 
purchaser  of  the  draft,  that  the  purchaser  will  have  a  right  to  retain 
the  bill  of  lading,  and  thus  retain  his  special  property  in  the  goods 
shipped,  not  only  for  the  acceptance  but  for  the  payment  of  the 
draft. 
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Id. — Id.  The  endorsee  of  the  bill  of  ladiDg,  wbo  has  parchased  the  draft 
accompanied  by  sach  bill  of  lading,  has  a  special  property  in  the 
goods,  and  has  the  bill  of  lading  and  the  shipment  it  represents  for 
its  security . 

Id. — Cabbibb's  Becezpt.  .  There  is  no  difference  between  a  carrier's  receipt 
and  a  bill  of  lading. 

Id. — ^Tboyeb.  The  action  of  troTer  being  founded  on  a  conjoint  right  of 
property  and  possession,  any  act  of  the  defendant  which  negatives  or 
is  inconsistent  with  such  right  amounts  in  law  to  a  conversion.  It  is 
not  necessary  to  a  conversion  that  there  should  be  a  manual  taking 
of  the  thing  in  question  by  the  defendant;  it  is  not  necessary  that  it 
should  be  shown  that  he  has  applied  it  to  his  own  use.  Does  he  ex- 
ercise a  dominon  over  it  in  exclusion  or  in  defiance  of  the  plaintifTs 
right?  If  he  does,  this  is  in  law  a  conversion,  be  it  iot  his  own  or 
another  person's  use. 

Id. — Jus  Tbbtia.  A  bailee  cannot,  in  an  action  brought  against  him  by  his 
bailor,  set  up  the  titie  of  a  third  person,  except  by  the  authorizntion 
of  that  person. 

Id. — Id.  Upon  the  facts  of  this  case  it  is  held  defendant  Meyer,  pledgee  of 
factors,  was  not  an  endorsee  in  good  faith  of  the  bills  of  lading  repre- 
senting the  wheat  in  controversy,  which  wheat  defendant  was  ad- 
judged to  have  received  in  pledge  and  converted  to  his  own  use. 

Appeal  from  Fourth  District  Court,  San  Francisco. 

WaUace,  Lake  and  Roaenbaum^  for  appellants. 

Wilson  dh  Wilson,  PiUsburi/,  and  Thompson,  for  respondent. 

ThobntoNj  J.,  delivered  the  opinion  of  the  Court: 

In  the  year  1874,  and  prior  thereto,  £.  £.  Morgan's  Sons 
were  factors  and  commission  merchants,  and  doing  business 
as  such  in  the  oitj  and  county  of  San  Francisco.  They  were 
eztensiyelj  engaged  daring  tL  period  referred  to,  ii  char- 
tering  ships,  and»transporting  wheat  and  other  produce  to 
European  ports,  to  be  there  sold  for  account  and  risk  of  the 
owners  of  such  property.-  The  plaintiff  and  his  assignors 
were  farmers  in  the  interior  of  the  State,  engaged  in  raising 
wheat.  The  Court  finds  a  full  assignment  to  the  plaintiff  by 
the  owners  of  the  several  lots  of  the  wheat,  and  all  righto 
and  causes  of  action  against  defendant. 

In  1874,  the  plaintiff  and  his  assignors  made  an  arrange- 
ment with  Morgan's  Sons  for  shipping  certain  wheat  owned 
by  them  to  England,  and  its  sale  there. .  The  terms  of  such 
arrangement  were  as  follows : 

Morgan's  Sons  were  to  charter  a  certain  ship,  to  wit,  the 
ship  Star  of  Scotia,  especially  for  the  farmers  (the  plaintiff 
and  his  assignors),  and  therein  to  ship  for  them  their  wheat 
to  England,  the  farmers  to  retain  control  thereof  as  to  time, 
place,  and  terms  of  sale,  and  as  to  whether  the  wheat  was  to 
oe  sold  afloat  prior  to  arrival  in  England,  or  on  arrival  there, 
or  to  be  stored  and  held  there  for  a  market — ^the  factors 
(Morgan's  Sons)  to  pay  the  inland  freight  to  the  ship,  and 
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shipping  charges,  patting  the  wheat  on  board  ship,  and,  if 
desired,  make  to  the  farmers  severally  such  further  advances 
in  money,  on  their  respective  lots  of  wheat,  as  in  the  aggre- 
gate, with  the  inland  freight  and  charges,  would  amount  to 
twenty  dollars  per  ton  of  me  wheat;  Morgan's  Sons  to  attend 
to  making  sales  of  the  wheat,  at  such  time  and  place  as  di- 
rected by  the  farmers,  and  in  remuneration  for  such  services, 
they  (Morgan's  Sons)  were  to  receive  a  stipulated  interest 
on  the  advances  made,  and  a  commission  on  the  price  rea- 
lized when  the  wheat  should  be  sold. 

These  farmers  sent  forward  from  the  interior  their  several 
lots  of  wheat  to  Morgan's  Sons  in  September  and  October, 
1874,  who  received  them  at  divers  times  between  the  first  of 
September  and  the  sixteenth  of  October,  1874.  Morgan's 
Sons  had,  during  the  period  last  named,  chartered  and  had 
ready  for  loading  in  the  bay  of  San  Francisco  five  ships,  viz. : 
SL  Charles,  Star  of  Scotia^  El  Dorado,  Oberoii,  and  TwUight, 
and  on  receipt  of  the  lots  of  wheat  above  mentioned,  instead 
of  loading  them  all  on  the  ship  Star  of  Scotia,  they  were,  without 
the  knowledge  of  these  farmers,  put  on  board  the  five  several 
ships  whose  names  are  given  above.  They  also,  without  the 
knowledge  or  consent  of  either  of  the  farmers  who  owned 
the  several  lots  of  wheat,  agreed  to  pay  a  different  and  gen- 
erally higher  rate  of  freight  than  tnat  agreed  on  with  the 
owners  of  the  wheat. 

In  June,  1874,  Morgan's  Sons  had  procured  special  letters 
of  credit  fron^  several  merchants  and  bankers  in  England, 
and  among  others  from  Bathbone  Bros  &  Go.  and  Brown, 
Janson  &  Co.,  whereby  the  former  were  authorized  to  draw 
their  drafts  at  sixty  days'  sight  upon  the  parties  issuing  the 
letters  of  credit,  to  amounts  specified  therein,  against  ship- 
ping documents,  viz.,  invoice,  bills  of  lading,  and  policy  of 
insurance  for  wheat  shipped  at  California,  at  the  rate  of 
forty-two  shillings  and  sixpence  per  quarter  cost,  freight, 
and  insurance;  the  documents  to  be  surrendered  to  the 
drawees  of  the  drafts  against  their  acceptances. 

In  the  same  year,  and  after  the  obtaining  of  these  letters 
of  credit,  Morgan's  Sons  became  indebted  to  the  defendant 
Meyer,  and  before  any  of  the  wheat  above  referred  to  had 
been  forwarded  to  them  for  shipment,  they  made  arrange- 
ments with  Meyer  to  use  the  wheat  which  they  expected  to 
receive  and  to  comply  with  the  credits  in  the  following  man- 
ner: They  (Morgan's  Sons)  to  ship  the  wheat  to  England, 
take  out  bills  of  lading  therefor  in  their  own  name,  and 
draw  against  them  as  provided  in  the  credits,  and  to  secure  ac- 
ceptance thereof  to  said  Meyer,  to  pledge  the  wheat  by  de- 
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livering  to  him  the  bills  of  lading,  endorsed  by  them  in 
blank,  accompanied  with  the  other  shipping  documents,  and 
Meyer,  on  acceptance  of  the  drafts,  to  deliyer  to  the  drawees 
thereof,  for  their  security  and  reimbursement,  the  shipping 
documents  above  mentioned.  Meyer  was  to  make  adyances 
to  Morgan's  Sons  from  time  to  time  as  required,  and  credit 
them  with  the  drafts  as  fast  as  they  were  drawn  and  de- 
livered to  him  by  Morgan's  Sons.  Morgan's  Sons  were,  when 
this  arrangement  was  made,  insolvent,  and  did  not  expect  to 
have  any  wheat  of  their  own  for  shipment.  They  relied 
wholly  on  the  arrangement  made  with  Meyer  to  carry  out  the 
agreement  made  with  the  farmers,  to  ship  their  wheat  as 
above  detailed.  Meyer  knew 'all  the  time  the  facts  above 
stated,  but  the  farmers  knew  nothing  of  the  letters  of  credit 
or  their  terms. 

When  the  wheat  to  be  shipped  had  been  placed  on  board 
the  vessels,  Morgan's  Sons  procured  from  the  master  of  each 
ship  bills  of  lading  in  their  name.  The  bills  of  lading  were 
made  out  for  the  whole  or  the  major  part  of  each  cargo;  and 
none  were  taken  in  the  name  of  either  of  the  farmers;  but 
Morgan's  Sons  had  included  in  the  bills  of  lading  the  several 
lots  of  wheat  owned  by  the  farmers  and  shipped  for  their 
risk  and  account  with  wheat  of  other  persons,  and  so  min 
gled  their  wheat  that  it  was  in  no  manner  distinguishable  from 
the  entire  mass  of  the  cargo.  The  bills  of  lading  represented 
Morgan's  Sons  as  the  shippers,  and  provided  that  the  wheat 
mentioned  in  them  shoula  be  delivered  to  the  order  of  Mor* 

SrU's  Sons  or  their  assigns,  on  the  arrival  of  *the  ships  at 
eir  several  ports  of  destination  in  Europe.  Morgan's  Sons 
were  indebted  to  Meyer  in  divers  sums  of  money,  to  them 
lent  and  advanced  by  Meyer  prior  to  the  times  the  wheat  of 
the  farmers  was  received  by  them;  and  while  the  shipments 
of  the  wheat  were  being  made,  Meyer  advanced  to  them 
further  sums  of  money  from  time  to  time,  to  be  by  them 
used  in  their  business,  in  anticipation  of  the  delivery  to  him 
by  them  of  the  drafts  to  be  drawn  on  the  parties  in  England, 
who  had  issued  the  credits  above  mentioned,  against  the 
wheat  shipped,  in  pursuance  of  the  arrangement  above 
stated. 

The  course  of  business  between  Morgan's  Sons  and  Meyer 
is  thus  stated  in  the  findings  of  the  Court  below: 

''  As  loans  and  advances  were  made  from  time  to  time  by 
defendant  to  E.  E.  Morgan's  Sons,  promissory  notes  were 
given  by  said  Morgan's  Sons  to  defendant  for  the  amounts 
so  loaned  or  advanced.  As  the  wheat  was  being  put  into 
the  ships  from  day  to  day,  said  E.  E.  Morgan's  ^ons  took 
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from  ihe  mates  of  said  yessels  'mates'  receipts'  for  the  qoaa- 
titj  loaned,  and  delivered  said  mates*  receipts  to  defendant 
as  his  seonrity  for  said  loans  and  adyances,  and  the  said 
promissory  notes;  and  when  said  ships  were  loaded,  and  bills 
of  lading  receiyablcy  an  accounting  was  had  between  said 
E.  E.  Morgan's  Sons  and  defendant,  the  mates'  receipts 
were  deliyered  to  the  mast^s  of  the  ships  and  bills  of  ladmg 
taken  from  the  masters  by  said  E.  E.  Morgan's  Sons  in  their 
firm  name,  and  to  their  own  order. 

**  Immediately  upon  receipt  of  each  of  said  bills  of  lading, 
E.  E.  Morgan's  Sons  drew  their  draft  against  the  wheat 
therein  mentioned,  and  in  conformity  with  the  terms  of  said 
letters  of  credit,  procured  a  policy  of  insurance  upon  the 
cargo  represented  by  such  bills  of  lading,  and  made  an  in- 
voice of  said  wheat  and  endorsed  the  draft,  bill  of  lading, 
policy  of  insurance,  and  invoice,  all  in  blank,  and  delivered 
the  same  to  defendant. 

"The  drafts,  so  accompanied  with  said  shipping  doc- 
uments, w^re  then  delivered  to  and  taken  by  defendant  at  a 
sum  fixed  upon  by  him  and  said  E.  E.  Morgan's  Sons,  and 
the  sum  so  nxed  upon  was  applied  in  part  to  payments  of  the 
amounts  due  by  said  E.  E.  Morgan's  Sons  to  defendant  on 
previous  indebtedness,  and  the  balance  in  cash  was  applied 
m  payment  of  the  promissory  note  or  notes  given  while  the 
ship  was  being  loaded.  The  defendant  then  in  some  in- 
stances sold  said  drafts,  so  accompanied  by  said  shipping 
documents,  to  bankers  in  San  Francisco,  but  generally  re- 
mitted the  same  to  his  agent  in  London,  who  caused  the 
same  to  be  accepted  by  the  drawees  and  said  shipping  doc- 
xunents  delivered  to  them. 

''  Said  E.  E.  Morgan's  Sons  kept  in  their  books  an  open 
running  account  with  said  Daniel  Meyer,  wherein  they  r^- 
ularly  credited  him  with  all  moneys  received  from  him,  and 
charged  him  with  the  several  drafts  as  soon  as  delivered. 

'*  This  account  shows  that  from  July,  when  said  arrange- 
ment with  Meyer  was  made,  until  E.  E  Morgan's  Sons 
failed — on  the  19th  of  October — ^said  E.  E.  Morgan's  Sons 
were  continuously  indebted  to  said  Daniel  Meyer.' 

It  appears  that  settlements  of  account  were  had  from 

time  to  time  between  Morgan's  Sons  and  Meyer,  and  the 

fiance  carried  forward  in  the  account  between  them.     On 

Jie  first  of  Jnly,  1874,  the  balance  due  by  Morgan's  Sons  to 

tfeyer  was  128,168.37.    The  settlements  referred  to  above 

3em  to  have  been  generally  had  twice  a  month,  and  the 

alances  due  Meyer  varied  on  each  settlement,  and  increased 

L  amount  generally  until  the  balance  due  to  defendant  on 
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the  17ih  of  October,  1874,  amounted  to  190,118.19.  The 
bills  of  lading  and  inyoices  embraced  all  the  wheat  sued  for, 
and  by  the  transactions  above  stated,  the  Court  finds  the  de- 
fendant received  ''  the  said  wheat  in  pledge. " 

That  during  all  the  times  above  referred  to,  Morgan's  Sons 
were  heavily  indebted  over  and  above  their  assets,  and  were 
utterly  insolvent,  of  which  defendant  was,  during  the  whole 
time,  aware;  that  the  farmers  above  mentioned  knew  nothing 
of  their  indebtedness  or  insolvency,  but  on  the  contrary, 
they  had  been  informed  by  them  that  they  were  wealthy, 
and  their  a^ement  to  ship  through  them  was  made  with  the 
understanding  that  the  advances  to  be  made  by  them  under 
tiieir  agreement,  were  to  be  made  to  them  by  Morgan's  Sons 
from  their  own  resources,  all  of  which  they  believed  to  be 
true. 

The  advances  made  by  Morgan's  Sons  to  these  farmers 
amounted  to  11,151.18,  which  sum  includes  the  inland 
freight  and  shipping  charges  paid  b^  the  latter.  That  all 
the  transactions  of  Morgan's  Sons  with  Meyer  were  made 
without  the  knowledge  or  consent  of  the  farmers.  That 
Morgan's  Sons  were  attached  on  the  nineteenth  of  October, 
1874,  soon  after  the  sailing  of  the  ships  mentioned,  in  an 
action  brought  against  them  by  the  London  and  San  Fran- 
cisco Bank  to  recover  a  debt  of  more  than  $300,000,  which 
had  been  contracted  before  the  arrangement  above  stated  was 
made  by  them  with  the  farmers  to  forward  their  wheat  for  sale 
to  Europe.  Of  this  suit  Meyer  was  all  the  time  aware.  He 
and  Moigan's  Sons  also  knew  that  this  suit  was  to  be  in- 
stituted several  days  in  advance  of  its  being  brought,  and 
still  continued  their  dealings  as  before  ill  taking  and  re- 
ceiving bills  of  lading  and  drawing  drafts  against  the  wheat 
until  tne  suit  was  commenced  on  the  day  above  mentioned; 
that  during  the  whole  period  covered  by  these  transactions, 
Meyer  knew  that  Morgan's  Sons  were  only  factors  and  that 
they  did  not  own  the  wheat  shipped  and  dealt  with  as 
above  stated,  and  that  it  was  the  property  of  the  farmers 
above  referred  to.  It  further  appears  that  the  farmers  did 
not  know  that  their  wheat  had  been  dealt  with  as  above 
detailed,  or  that  it  had  not  been  handled  as  agreed  on  be- 
tween them  and  each  of  them  and  Morgan's  Sons,  nor  did 
they  know  of  the  transactions  had  by  Morgan's  Sons  and 
defendant  until  of  all  the  ships  aforementioned  had  sailed 
from  San  Francisco,  and  the  bills  of  lading  with  the  accom- 
panying drafts  had  been,  by  defendant  Meyer,  disposed  of 
in  San  Francisco,  or  forwarded  to  his  correspondent  in 
Europe,  to  be  presented  to  the  drawees  for  acceptance. 


Dodge  v.  Meieb  et  al.  176 

The  wheat  reached  the  hands  of  the  parties  in  Europe,  on 
whom  the  drafts  were  drawn,  in  due  course,  and  was  sold 
by  them,  the  proceeds  of  sale  collected  and  applied  first  to 
the  reimbursement  of  themselves  for  the  amounts  of  the 
drafts  and  the  expenses  attending  the  sales,  and  the  balance 
was  remitted  by  them  to  the  Grangers'  Bank  of  San  Fran- 
cisco for  account  of  the  owners  of  the  wheat. 

The  Court  found  that  Meyer  converted  the  wheat  shipped 
to  his  own  use,  and  renderea  judgment  against  him. 

It  is  argued  bv  counsel  for  defendant,  that  he  (Meyer) 
never  had  possession  of  the  wheat,  never  had  any  manipula- 
tion of  it,  or  handled  it  in  any  way;  that  there  was  no  pledge 
of  the  wheat  to  Meyer,  nor  did  he  ever  have  any  property  in 
it;  tiiat  he  was  merely  employed  by  Morgan  s  Sons  as 
a  means  of  transpbrtiug  the  shipping  documents  to  the 
drawees  of  the  draits,  and  therefore  the  Court,  in  holding  a 
conversion  by  Meyer,  ruled  contrary  to  law. 

It  is  clear  from  the  facts  found  by  the  Court,  as  above  de- 
tailed, Meyer  knowing  that  the  wheat  was  not  the  wheat  of 
Morgan's  Sons,  but  belonged  to  the  plaintiff  and  hiis  as- 
signors, aided  in  and  assisted  Morgan's  Sons  in  shipping 
and  forwarding  the  wheat  in  violation  of  the  agreement  under 
which  they  had  received  it.  He  enabled  them  by  advances 
when,  to  his  knowledge  they  were  insolvent,  to  ship  the 
wheat  to  Europe  and  to  procure  advances  upon  it  to  reim- 
burse him,  not  only  the  advances  made  in  shipping  the 
wheat,  but  also  to  repay  to  him  a  debt  due  him  by  Morgan's 
Sons,  contracted  prior  to  the  commencement  of  any  dealings 
iix  regard  to  this  wheat  by  Morgan's  Sons  with  its  owners. 
The  transactions  between  Morgan's  Sons  and  himself  were 
entered  on  with  the  understanding  that  the  drafts  drawn 
against  it  by  Meyer  were  to  be  used  to  pay  to  him  the  large 
advances  made  by  him,  far  exceeding  the  inland  freight  and 
expenses  of  putting  the  wheat  on  shipboard,  and  they  were 
so  used.  As  the  different  lots  of  wheat  were  put  on  board, 
the  mate  of  each  vessel  received  and  gave  receipts  for 
them,  and  these  receipts  were  endorsed  in  blank  and  de- 
livered to  defendant  as  security  for  the  advances  made  from 
time  to  time  while  the  wheat  was  being  shipped,  and  after 
each  shipment  was  complete  a  bill  or  bills  of  lading  for  each 
shipment  were  signed  by  the  master  and  delivered  to  Meyer 
wiuL  the  other  shipping  documents,  along  with  drafts  drawn 
against  them,  the  snipping  documents  to  be  held  as  security 
for  the  acceptance  of  the  drafts.  All  this  was  done  under 
an  agreement  entered  into  by  defendant  with  Morgan's  Sons 
before  any  wheat  was  forwarded  to  the  latter. 
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At  the  close  of  the  transactioDS  which  took  place  between 
them  a  large  sum  was  due  by  them  to  him,  exceeding 
$90,000,  and  the  drafts  were  taken,  discounted  by  him 
(Meyer)  and  the  proceeds  used  to  pay  off  such  indebtedness. 
The  drafts  and  biUs  of  lading  were  endorsed  in  blank  by 
Morgan's  Sons  and  delivered  to  him  under  their  agreement 
that  they  were  to  be  used  to  secure  him  as  above  stated,  and 
these  drafts  and  bills  of  lading  so  endorsed,  accompanied  also 
with  the  other  shipping  documents,  were  by  him  forwarded 
to  his  correspondent  in  Europe  to  be  used  in  procuring  the 
acceptance  of  the  drafts,  and  when  the  drafts  were  accepted 
to  be  delivered  up  to  the  acceptora.  All  these  things  were 
done  by  defendant  when  he  not  only  knew  that  the  property 
concerning  which  he  was  dealing  with  Morgan's  Sons  was 
not  owned  by  them,  but  that  they  (Morgan's  Sons)  had  re- 
ceived it  to  forward  it  to  Europe  for  sale  on  account  of  the 
owners,  and  not  for  the  purpose  of  drawing  against  it  or 
making  it  a  means  of  raising  money  by  them  to  pay  off  any 
debts  contracted  and  due  by  tnem.  These  acts  were 
knowingly  done,  in  violation  of  the  contract  on  which 
Morgan  s  Sons  had  received  the  wheat. 

It  is  well  settled  that  a  bill  of  lading  represents  the 
property  for  which  it  has  been  given,  and  by  its  endorse- 
ment  or  by  delivery  without  endorsement  the  property  in 
the  goods  may  be  transferred,  when  such  is  the  intent  with 
whicn  the  endorsement  or  delivery  is  made.  It  was  so 
determined  in  lAckbarrow  vs.  Mason,  decided  by  the  House 
of  Lords  in  1793.  (See  1  Smith's  Lead.  Cas.  1858;  see  also. 
Merchants'  Bank  vs.  Union  B.  B.  and  Transportation  Co.^ 
69  N.  Y.  376;  CUy  Bank  vs.  Borne,  etc.,  B,  Co,,  44  Id.  136; 
Holmes  vs.  German  Security  Bank,  87  Pa.  St.  525;  Ijmery\s 
Sons  vs.  Irving  National  Bank,  25  Ohio  St.  366;  Civil  Code, 
Sees.  2126.  2127,  2128,  2129,  2130,  2131,  2132.) 

In  the  case  last  cited  the  law  is  thus  stated:  *'By  the 
rules  of  commercial  law,  bills  of  lading  are  regarded  as 
symbols  of  the  property  therein  described,  and  the  delivery 
of  such  bill  by  one  navmg  an  interest  in  or  a  right  to  control 
the  property  is  equivalent  to  a  delivery  of  the  property 
itself.  A  consignor  who  has  reserved  the^t^*  disponendi  may 
effectuate  a  sale  or  pledge  of  the  property  consigned  by 
delivery  of  the  bill  of  sale  to  the  purchaser  or  pledgee,  as 
completely  as  if  the  property  were  in  fact  delivered.  (25 
Ohio  St.  366.) 

(The  words  *'bill  of  sale  "  in  the  above  sentence  should, 
no  doubt,  be  '*  bill  of  lading."  The  context  plainly  indicates 
this.) 


Dodge  v.  Meyer  et  al.  177 

In  the  case  cited  from  69  N.  Y.  it  is  said:  ''  Bills  of 
lading  are  choses  in  action,  and  no  rule  is  better  established 
than  that  instiiiments  of  this  character  may  be  transferred 
for  a  valuable  consideration  by  delivery  only."  (69  N.  Y. 
379.) 

In  dealings  between  parties  living  at  a  distance  from  each 
other,  when  the  contract  is  made  by  correspondence,  it 
frequently  becomes  a  matter  of  proper  expediencv  to  reserve 
the  jus  di»ponendi  over  goods  shipped,  especially  when  the 
shipper  or  a  person^  making  a  draft  drawn  against  the 
ffooos  desires  to  secure  himself  against  the  insolvency  or 
default  of  the  consignee.  These  cases  assume  manv  shapes. 
Many  of  them  are  referred  to  and  discussed  by  Mr.  Benja- 
min in  his  work  on  Sales.     (See  Chapter  VI,  Book  II.) 

The  endorsee  for  value  of  a  bill  of  lading  which  has  been 
delivered  to  him  may  bring  an  action  in  his  own  name  for 
the  ^oods,  though  he  cannot  generally  bring  an  action  on 
that  instrument  in  his  own  name.  (Thompson  vs.  Domivy, 
U  M.  &  W.  402;  Dowsys.  Cobb,  13  Barb.  316;  Blanchard 
vs.  Page,  8  Gray,  298.)  And  generally  in  all  cases  where 
the  shipper,  having  the  right  of  property,  endorses  and  de- 
livers the  bill  of  lading,  the  endorsee  may  maintain  an 
action  for  the  goods  represented  by  such  bill  of  lading  in 
his  own  name. 

It  thus  appears  to  be  established  as  a  correct  rule  that  a 
person  purchasing  a  draft  drawn  by  the  shipper  of  the 
goods  with  a  bill  of  lading  accompanying  it,  has  a  special 
property  in  the  goods  covered  by  the  bill  of  lading;  usually 
in  the  case  of  a  tim^  draft  this  Special  property  vests  in  the 
purchaser  of  the  draft  as  security  for  its  acceptance.  It 
may  be,  if  so  agreed  between  the  shipper  and  the  purchaser 
of  the  draft,  that  the  purchaser  will  nave  a  right  to  retain 
the  bill  of  lading,  and  thus  retain  his  special  property  in  the 
goo^s  shipped,  not  only  for  the  acceptance  but  for  the  pay- 
ment of  the  draft.  {Bank  of  Rochester  vs.  Jozies,  4  N.  x. 
497;  Daws  vs.  Oreene,  24  Id.  638;  First  National  Bank  of 
Cincinnati  vs.  Kdly,  57  Id.  36,  and  cases  there  cited; 
Lan/ear  vs.  Btossman,  1  La.  Ann.  163;  Dows  vs.  National 
Exchange  Bank,  97  U.  S.  618;  National  Bank  vs.  Merchants' 
Bank,  Id.  96;  National  Bank  of  Chicago  vs.  Bagley,  115 
Ifass.  229;  Mason  vs.  Hunt,  Douglas,  299.)  All  of  these 
jases  hold  that  the  endorsee  of  the  bill  of  lading  who  has 
3urchased  the  draft  accompanied  by  such  bill  of  lading,  has 
k  special  property  in  the  goods,  and  has  the  bill  of  lading 
nd  the  shipment  it  represents  for  its  security. 

It  is  established  by  the  findings  that  Meyer  purchased  the 
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drafts  of  Morgan's  Sods  and  paid  for  ihem;  that  he  received 
the  biUs  of  lading  and  other  shipping  documents  along  with 
the  drafts  as  security  for  their  acceptance,  and  in  the  li^ht 
of  the  cases  above  cited,  we  can  come  to  no  other  conclusion 
than  as  to  the  transactions  between  him  (Meyer)  and 
Morgan's  Sons,  their  legal  effect  was  to  transfer  to  Meyer  a 
special  property  in  the  goods  represented  by  the  bills  of 
lading. 

The  Court  found  that  the  transaction  was  a  pledge  of  the 
wneat  represented  by  the  bills  of  landing,  and  in  this  we 
think  he  ruled  correctly.  In  Bank  of  Rochester  vs.  Jonea^  4 
Comstock,  503,  the  Court  held  such  a  transaction  a  pledge. 
This  language  is  used  by  the  Court  in  that  case:  ''The 
transaction  may  also  be  regarded  as  a  pledge.  Delivery  of 
possession,  which  is  essential  to  a  pledge,  here  accompanied 
the  pledge.  The  carrier  held  the  goods  as  the  mere  servant 
of  !roster.  (Foster  was  the  shipper  as  Morgan's  Sons  are 
here.)  And  the  delivery  of  the  carrier's  receipt  to  the  bank 
was  a  good,  symbolical  delivery  of  the  flour.  It  was  as 
effective  in  transferring  the  possession  as  the  delivery  of  the 
keys  of  a  warehouse  or  the  receipt  of  a  storekeeper." 
Justice  Cowen,  in  Orosveiwr  vs.  Phillips^  2  Hill,  147,  says 
that  a  conventional  lien  by  way  of  pledge  or  mortgage  may 
as  well  be  raised  in  the  hands  of  ''  a  carrier  as  a  right  by 
absolute  sale.  HaiUe  vs.  Smith,  1  Bos.  and  Puller,  563, 
was  lio  more." 

We  can  perceive  no  difference  between  a  carrier*s  receipt 
as  far  as  relates  to  the  question  before  us,  and  a  bill  of 
lading.  The  receipt  of  the  carrier  is  really  a  bill  of  lading 
for  goods  to  be  transported  by  land.  {Doxos  vs.  Ferrin,  16 
N.  T.  125;  Orase  vs.  Andrews,  100  Mass.  666;  Blade  vs. 
Chicago,  etc,^  B.  B.,  10  Wis.  605;  Dows  vs.  Bv^h,  28  Barb. 
167.) 

But  it  is  said  that  Meyer  received  these  shipping  docu- 
ments from  Morgan's  Sons  merely  for  the  ]^urpose  of 
transmitting  them  to  the  drawees  of  the  drafts,  and  had  no 
other  interest  in  them  other  than  a  mere  intermediary  by 
whom  they  were  sent  to  the  drawees;  that  he  occupied  the 
same  position  as  a  bank  in  New  York  to  whom  a  draft 
payable  in  Boston  had  been  sent  from  San  Francisco  for 
collection,  which  transmits  it  to  a  correspondent  in  the  last 
named  city  for  the  purpose  of  accomplishing  what  the  bank 
in  New  York  had  undertaken  to  do,  namely,  the  collection  of 
the  draft.  Such  a  contract  might  have  been  made  by 
Morgan's  Sons  with  Meyer,  but  it  does  not  appear  that  any 
such  contract  was  entered  into.    The  findings  of  the  Court 
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negative  any  such  arrangement,  and  we  think  such  findings 
are  folly  sustained  by  the  evidence.  Nor  do  we  perceive 
any  reason  for  making  any  such  arrangement.  Morgan's 
Son£^  could  have  transmitted  the  drafts  as  well  as  Meyer. 
The  usual  mode  of  transmitting  drafts  by  the  mails  was  as 

rn  and  accessible  to  them  as  to  Meyer.  The  evidence 
ws  strong  reasons  why  Meyer  should  have  taken  them  as 
security  for  the  acceptance  of  the  drafts.  The  drawers  were 
insolvent,  on  the  edge  of  bankruptcy,  and  Meyer  in  the 
exercise  of  the  most  ordinary  prudence  as  a  merchant  or 
banker  might  well  have  desired  security  until  the  drafts  had 
been  honored  by  acceptance.  He  could  not  trust  the 
drawers,  and  he  had  eveiy  reason  to  believe,  as  the  evidence 
shows,  that  the  drawees  were  of  high  and  undoubted 
credit,  whom  he  might  trust  without  security,  and  could 
with  safety  surrender  to  them  the  bills  of  lading.  Moreover, 
such  an  arrangement  was  suggested  and  allowed  by  the 
letters  of  credit.  It  may  be  asked  why,  if  he  desired 
security,  he  did  hot  have  an  agreement  with  Morgan's  Sons 
that  he  might  retain  the  bills  of  lading  as  security  for  the 
payment  of  the  drafts  as  well  as  for  acceptance.  This  has 
already  been  partly  answered  by  what  has  been  said  of 
the  known  high  crdit  of  the  drawees.  A  further  reason 
may  be  given:  the  drafts  would  not  then  have  gone 
forward  on  the  terms  of  the  credits,  and  the  drawees  would 
not  have  accepted  them. 

Whether  the  letters  of  credit  afforded  anv  security  to 
Meyer  for  the  acceptance  of  the  drafts  need  not  oe  considered. 
If  they  did,  Meyer  did  not  rely  on  such  security.  If  Meyer 
had  relied  on  such  security,  this  could  not  prevent  him  for 
bargaining  for  the  further  security  of  the  bills  of  lading, 
whilh  the  findings  show  was  proc^d  by  him  by  contract 
with  Morgsm's  Sons. 

In  the  case  before  us  the  defendant  assumed  control  of  the 
property  of  the  plaintiff  and  his  assignors,  and  the  right  to 
oispose  of  it,  by  means  of  the  bills  of  lading  transferred  to 
him  under  the  arrangement  with  Morgan's  Sons.  He  did 
this  with  a  full  knowledge  of  their  right  of  property.  He 
assisted  Morgan's  Sons  in  violating  the  terms  of  the  bailment 
under  which  thev  had  received  the  property  of  the  parties 
above  mentioned.  Morgan's  Sons  had  received  the  property 
to  send  it  abroad  to  be  sold  without  right  to  pledge  or  in- 
cumber it;  this  was  known  to  the  defendant,  yet  he  aided 
and  combined  with  them  to  incumber  it  by  the  drafts  drawn 
against  it  under  the  letters  of  credit.  Bv  ^e  transfer  of  the 
shipping  documents  control  of  the  wheat  was  vested  in 
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Meyer.  It  was  in  his  power  to  have  traiksf erred  the  property 
to  a  bona  fide  parchaser,  and  he  did  transfer  it  to  the  parties 
'who  issued  the  credits  under  circnmstances  which  gave  them 
a  right  to  detain  it  for  the  payment  of  the  draits  dtawn 
gainst  it  and  accepted  by  them.  (Civil  Code,  Sec.  2369; 
wreen  vs.  Campbdl,  o2  Cal.  586;  Newhatl  vs.  C  P.  B.  B.  Co., 
51  Id.  350.) 

In  Liptrot  vs.  Holmes^  1  Kelly  (Ga.),  391,  said  Warner,  J., 
delivering  the  opinion  of  the  Court:  "The  ^action  of  trover 
being  founded  on  a  conjoint  right  of  property  and  possession, 
any  act  of  the  defendant  which  negatives  or  is  inconsistent 
with  such  right  amounts  in  law  to  a  conversion.  It  is  not 
necessary  to  a  conversion  that  there  should  be  a  manual 
taking  of  the  thing  in  question  by  the  defendant;  it  is  not 
necessary  that  it  should  be  shown  that  he  has  applied  it  to 
his  own  use.  Does  he  exercise  a  dominion  over  it  in  exclu- 
sion or  in  defiance  of  the  plaintiff's  right  ?  If  he  does,  this 
is  in  law  a  conversion,  be  it  for  his  own  or  another  person's 
use."  The  learned  Justice  cites  6  Bacon's  Abr.  677;  Bristol 
vs.  Burt,  7  Johns.  258;  Beid  vs.  Cohock,  1  Nott  &  McC.  600; 
Bemwlda  vs.  Shuler^  5  Cowen,  323. 

In  Cobb  vs.  Dows,  9  Barb.  242,  the  rule  is  thus  stated: 
*'  The  proof  need  not  show  a  tortious  taking,  or  that  the  de- 
fendants acted  in  bad  faith.  If  it  should  appear  that  they 
obtained  the  goods  fairly  from  a  person  whom  they  had 
reason  to  think  was  the  true  owner,  or  if  they  acted  under  a 
mistake  as  to  the  plaintiff's  title,  or  under  an  honest  but 
mistaken  belief  that  the  property  was  their  own,  they  would 
still  be  liable  to  plaintiflb  if  their  acts  in  regard  to  it  amount 
to  a  conversion.  If  they  have  taken  it  into  their  own  hands 
or  disposed  of  it  to  others,  or  exercised  any  dominion  over 
it  whatever,  they  are  guilty  of  a  conversion,  and  their 
liability  to  plaintiffs  is  established. "  In  Boyce  vs.  Brockaioay, 
31  N.  Y.  433,  the  law  as  thus  stated  is  approved,  and  is  said 
to  be  fully  sustained  by  the  authorities,  of  which  a  number 
are  cited.  (See  also  tVest  Jersey  B.  B.  Co.  vs.  H-enton  Gar 
Works  Co.,  32  N.  J.  517;  Webster  vs.  Davis,  44  Me.  152; 
Hare  vs.  Pearson,  4  Ind.  78.) 

It  is  contended  that  Meyer  never  had  possession  of  the 
wheat,  never  handled  it,  and  therefore  did  not  convert  it. 
Some  of  the  cases  just  above  cited  expressly  held  that  this 
is  not  necessary.  To  this  we  add  CannahyB.  Hale,  23  Wend. 
462,  where  it  was  held  that  to  constitute  a  tortious  taJdng  it  was 
not  necessary  that  there  should  be  an  actual  manucaption 
of  the  ^oods.  A  mere  claim  of  dominion,  an  intention 
intimated  to  interfere  with  goods  under  a  pretense  of  right  or 
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aathoritj  amonniB  to  a  constructive  trespass,  and  no  demand 
is  necessary  before  bringing  an  action  of  trover.  (See 
Schroeppd  vs.  Coming ,  6  Denio,  240;  GoveU  vs.  Hill,  2 
Seldon,  374.) 

But  it  is  evident  here  that  Morgan's  Sons  received  the 
wheat  under  a  bailment  which  thev  violated — ^intended  to 
violate  it  before  they  received  it.  They  had  made  arrange- 
ments for  that  purpose  with  Meyer  before  the  wheat  came 
to  hand.  Such  an  arrangement  violative  of  this  contract  of 
bailment  with  the  plaintiff  and  his  assignors  was  made 
between  Moi^an's  Sons  and  Meyer,  with  full  knowledge  on 
the  part  of  Meyer  that  the  arrangement  was  of  that  character. 
The  inference  is  justified  bv  the  facts  found  that  there  was 
between  these  parties  a  combination  or  conspiracy  to  carry 
out  this  arrangement  in  exclusion  of  the  rights  of  the  farmers 
with  whom  they  were  dealing.  The  act  of  one  conspirator 
in  furtherance  of  the  common  purpose  is  the  act  of  all. 
When  Morgan's  Sons  took  the  wheat  with  the  agree- 
ment with  Meyer  to  ship  it  in  violation  of  this  agree- 
ment, and  commenced  loading  it  on  the  ships  in  pursu- 
ance thereof,  they  were  guilty  of  a  conversion  of  the  property 
intrusted  to  them,  and  Meyer's  relation  to  them  of  confeder- 
ate, aiding  and  abetting  them  in  their  wrongful  conduct, 
made  him  a  cotrespasser  with  Morgan's  Sons,  and  he  could 
also  be  charged  with  the  conversion.  It  is  a  significant 
circumstance  which  sustains  this  view  that  Meyer,  under  the 
arrangement,  advanced  the  money  to  pay  the  inland  freight — 
the  freight  on  the  wheat  to  San  r^rancisco — ^by  which 
Morgan's  Sons  obtained  possession  of  the  wheat.  Granted 
that  Morgan's  Sons  were  removing  the  wheat  with  such  pur- 

Sme  under  the  arrangement  made  with  Meyer,  and  that 
e^er  was  conspiring  with  and  aiding  them  to  do  it,  the 
plaintiff  might  then  have  maintained  an  action  for  the  con- 
version of  the  wheat,  even  while  it  was  on  the  wharf  and 
before  it  was  delivered  on  shipboard.  The  transactions  sub- 
sequently had  in  accordance  with  this  arrangement  established 
beyond  doubt  that  the  entire  dealing  with  the  wheat  was 
with  intent  to  use  it  for  their  own  benefit  in  violation  of  and 
in  hostility  to  the  rights  of  the  farmers  who  had  intrusted 
their  wheat  to  Morgan's  Sons. 

It  is  too  clear  to  admit  of  argument  that  as  soon  as  the 
contract  of  bailment  was  violated  by  Morgan's  Sons  they 
became  trespassers,  and  their  constituents  were  entitied  to 
ti^e  the  wheat  out  of  their  hands.  It  was  not  necessary  to 
wait  until  their  plan  was  so  far  carried  out  as  to  get  the 
wheat  on  shipboard.    The  first  acts  in  violation  of  their  con- 
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traot  gave  this  right  to  their  principals,  the  farmers,  and 
they  were  then  entitled  to  recover  possession  of  their 
property. 

It  may  be  further  said  that  whatever  possession  or  right 
to  the  possession  Meyer  had  was  derived  from  the  plaintiff 
and  his  assignors  through  the  fraudulent  and  unauthorized 
conduct  of  Morgan's  Sons,  in  which  he  was  a  participant. 
It  would  be  strange,  conceding  that  neither  the  plaintiff  nor 
his  assigns  could  recover  against  the  master  of  the  ship  on 
which  the  wheat  was  laden  under  the  contract  of  affreight- 
ment, after  it  was  so  laden,  that  Meyer  could  set  up  the  title 
of  the  master  to  defeat  a  recovery  by  the  plaintiff  or  those  of 
whom  he  is  the  assignee.  Having  received  the  wheat  under 
a  contract  to  deal  with  it  for  one  purpose,  and  using  it,  or, 
rather  misusing  it  for  another,  ought  Morgan's  Sons  to  be 
permitted  to  take  advantage  of  their  own  wrong  and  set  up 
a  delivery  of  the  wheat  to  a  master  under  a  contract  of 
affreightment,  which  was  in  part  execution  of  the  unauthor- 
ized scheme  to  wrong  their  constituents  ?  The  statement  of 
the  proposition  is  an  answer  to  it.  Meyer's  rights  to  the  pos- 
session are  no  higher  than  Morgan's  Sons,  his  assignors. 
If  Morgan's  Sons,  employed  as  mere  custodians,  but  clothed 
with  the  indicia  of  property,  so  as  to  appear  to  be  the  osten- 
sible owners,  had  sold  to  a  bona  fide  purchaser,  it  might  be 
argued  that  a  recovery  could  not  be  had  against  Morgan's 
Sons,  because  the  plaintiff  was  not  entitled  to  the  possession 
against  the  bona  tide  purchaser;  but  surely  such  position 
would  not  be  tenaole. 

Further,  a  bailee  cannot,  in  an  action  brought  against  him 
by  his  bailor,  set  up  the  title  of  a  third  person,  except  by 
the  authorization  of  that  person.  The  question  is  discussed 
and  many  of  the  cases  cited  in  Palmtag  vs.  DotUrick^  8  Pac. 
L.  J.  884.  (See  The  Idaho,  93  U.  S.  579.)  In  Biddle  vs. 
Bond,  6  Best  and  S.  225,  it  is  held,  following  Ihome  vs.  lU- 
bury,  3  H.  &  N.  534,  that  a  bailee  can  set  up  the  titie  of 
another  only  ''  if  he  defends  upon  the  right  and  titie  and  by 
the  authority  of  that  person."  (6  B.  &  8.  234.)  We  find  no 
authorization  of  the  shipmaster  here  to  defend  on  his  titie, 
and  therefore  it  cannot  be  used  by  Meyer  for  his  protection. 

A  question  is  made  on  the  phraseology  of  the  twenty-fifth 
finding  *'  that  all  of  said  cargoes  of  wheat  were  consigned  by 
£.  E.  Morgan's  Sons  to  said  Bathbone  Bros.  &  Co.  and 
Brown,  Jansen  &  Co.,  and  in  due  course  reached  their 
hands,"  etc.,  as  inconsistent  with  the  conclusion  that  Meyer 
could  control  the  wheat  as  endorsee  of  the  drafts  and  ^ship- 
ping documents.    We  are  unable  to  perceive  any  such  in- 
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oonsistenoy.  Snrely  this  language  eannot  mean  more  than 
that  Morgan's  Sons,  so  far  as  they  were  able  to  control  the 
wheat,  consigned  it  to  the  parties  named,  and  that  the  wheat 
reached  these  parties  in  due  course,  that  is,  in  the  course  in- 
dicated by  the  previous  findings,  by  accepting  the  drafts,  and 
cm  such  acceptance,  receiving  the  bills  of  lading  from  Meyer 
bjr  which  they  (Bathbone  Bros.  &  Go.  and  Brown,  Jansen  & 
Oo,,)  were  enabled  to  and  did  secure  ihe  possession  of  the 
wheat. 

We  have  examined  the  errors  €Ui$signed  in  regard  to  the 
rulings  of  the  Court  in  relation  to  the  testimony,  and  find  no 
error  in  them. 

Some  of  the  findings  were  assailed  as  not  sustained  by  the 
evidence.  We  are  of  opinion,  as  plainlv  indicated  above, 
that  they  were  sustained.  Some  conclusions  of  law  were  in- 
serted in  the  findings  of  fact,  in  regard  to  the  dealings  found 
as  to  mates'  receipte  and  the  bills  of  lading.  The  Court  held 
that  the  transactions  in  regard  to  them  amounted  to  a  pledge. 
In  this,  we  think  the  Court  ruled  correctly. 

There  is  no  error  appearing  in  the  record,  and  the  judg- 
ment and  order  are  amrmed  as  to  July  1,  1882. 

We  concur:  Sharpstein,  J.,  Boss,  J.  Myrick,  J.,  Mor- 
rison, C.  J. 

I  concur:  (Oreen  vs.  Meyer,  No.  4879;  March  14,  1878.) 

McKlNSTBY,  J . 
DISSEKTmO  OPINION. 

I  dissent.  In  1874,  the  firm  of  E.  E.  Morgan's  Sons  were 
commission  merchants  and  factors  in  San  Francisco,  engaged 
in  chartering  ships,  which  they  controlled  for  themselves, 
for  the  purpose  of  shipping  wheat  from  California  to  foreign 
countries,  for  sale.     With  these  factors  a  number  of  wheat 

Sowers  in  this  State  entered  into  a^eements  for  forwarding 
eir  wheat  to  them,  to  be  shipped  by  them  to  Europe  and 
sold  for  the  account  of  the  owners.  By  the  terms  of  the 
agreements  Morgan's  Sons  were  to  take  charge  of  the  wheat, 
make  advances  on  it  to  the  farmers  to  an  extent  not  exceed- 
ing twenty  dollars  per  ton,  inclusive  of  all  necessary 
advances  for  shipment  and  transportation,  ship  it  to  Europe 
and  sell  it  in  European,  markets,  and  when  sold  account  to 
the  respective  owners  for  the  proceeds  of  sales,  less  their 
allowances^  rates,  commissions  and  other  expenses. 

Under  this  agreement  between  Morgan's  Sons  and  the 
farmers,  the  former  received  from  the  latter,  at  the  port  of 
Yallejo,  in  this  State,  during  the  months  of  September  and 
October,  1874,  a  large  quantity  of  wheat,   including  the 
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plaintiff's  wheat,  which  they  shipped  from  Yallejo,  on  board 
ships  chartered  by  them  for  that  purpose,  consigned  to 
Bathbone  Brothers  &  Go.  and  Brown,  ciansen  &  Co.,  to-  be 
sold  in  the  Liverpool  market  for  and  account  of  the  owners 
of  the  wheat. 

The  ships  arrived  safely  at  Liverpool ;  and  the  cargoes  of 
wheat  were  delivered,  in  good  order  by  the  masters  of  the 
ships,  to  the  consignees  by  whom  the  wheat  was  sold  in 
Liverpool,  and  they  received  the  proceeds  of  the  sales.  But 
neither  they  nor  Morgan's  Sons  returned  all  the  proceeds — 
less  the  allowances,  rates,  compensations  and  other  expenses, 
according  to  the  agreement  between  them  and  the  farmers. 
On  the  contrary,  tne  consignees  in  Liverpool  applied  the 
proceeds  of  the  sales  of  the  wheat  to  the  satisfaction  of 
certain  bills  of  exchange,  which  had  been  drawn  by 
Morgan's  Sons  against  the  cargoes,  and  were  accepted  by 
the  consignees,  and  the  balance,  after  payment  of  the  ex- 

Senses  attending  the  sale,  they  remitted  to  the  Grangers' 
lank  of  San  Francisco  for  account  of  the  owners  of  tiie 
wheat.  But  as  the  owners  failed  to  receive  the  proceeds  of 
the  sales  of  their  wheat,  they,  bv  their  actions,  seek  to  make 
the  defendant  liable  for  the  value  of  the  wheat,  because  of 
his  connection  with  the  transaction  between  him  and 
Morgan's  Sons,  whereby  he  purchased  the  bills  of  exchange, 
drawn  against  the  wheat,  which  bills  were  accepted  and  paid 
by  the  drawees. 

The  bills  of  exchange  were  drawn  under  the  following 
circumstances:  After  Morgan's  Sons  had  contracted  wim 
the  farmers  to  take  charge  of  their  wheat  for  shipment, 
transportation  and  sale,  they,  for  the  purpose  of  enabling 
them  to  charter  vessels  and  carry  out  their  engagements, 
made  an  arrangement  with  Bathbone  Brothers  £  Co.^  of 
Liverpool,  and  Brown,  Jansen  &  Co.  of  London,  to  consign 
the  shipment  of  wheat  to  them  for  sale,  if  they  would  meuce 
advances  upon  the  shipments.  For  that  purpose  Bathbone 
Brothers  and  Co.,  and  Brown,  Jansen  &  Co.,  agreed  to  make 
advances  to  them  to  the  extent  X100,000  sterling,  according 
to  the  terms  of  two  special  letters  of  credit,  which  were  as 
follows : 

"Liverpool,  30th  June,  1874. 

^^  Messrs,  E.  E.  Morgan's  Sons,  San  Francisco,  Gal. 

"  Deab  Sirs  :  We  hereby  authorize  your  draft  upon  us  at 
sixty  days'  sight  (60  days'  sight),  payable  in  London,  against 
shipping  documents — ^namely,  invoice  bills  of  lading  and 
policy  of  insurance  for  wheat    shipped    at  California  or 
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Or^on — at  tlie  rate  of  forty-two  shillings  and  sixpence 
(428  6d)  for  California  wheat,  and  forty-five  shillings  (45s) 
lor  Oregon  wheat,  each  of  fair  quality,  and  each  per  quarter 
of  590  pounds,  cost,  freight  and  insurance;  the  insurance  to 
be  effected  with  approved  o£Gices,  and  the  documents  to  be 
surrendered  to  us  against  out  acceptances.  This  credit  is 
limited  to  the  amount  of  one  hundred  thousand  pounds 
sterling  (£100,000),  which  will  be  renewed  by  advice  from 
us  of  the  arrival  and  sale  of  cargoes. 

"  We  hereby  agree  that  all  bills  drawn  by  virtue  of  this 
credit  shall  be  duly  honored  when  presented  at  our  office  at 
Liverpool,  if  drawn  and  negotiated  before  the  BOth  June, 
1875. 

"  You  will  please  add  to  all  drafts  under  this  credit,  and 
charge  to  E.  K  M.*s  S.,  as  per  your  L.  C,  dated  June  30th, 
1874. 

"  We  remain,  dear  sirs,  yours  faithfully, 

[Signed]  "Rathbone,  Bbos.  &  Co." 

At  the  time  of  the  transactions,  Morgan's  Sons  were 
known  to  themselves  and  the  public  to  be  insolvent;  but, 
being  armed  with  these  letters  of  credit,  the  defendant,  on 
the  faith  of  these  letters,  agreed  to  purchase  the  bills  of 
exchange  to  be  drawn  according  to  the  terms  of  the  letters; 
and  for  that  purpose  to  make  advances  of  money  to  the  in- 
solvent factors,  from  time  to  time,  as  their  needs  might 
require  it,  in  handling  the  wheat,  which  they  had  contracted 
to  ship  and  to  sell  for  their  principals.  Accordingly  he  did, 
during  the  months  of  August,  September,  and  October,  1874, 
advance  various  sums  of  money,  for  which  they  gave,  at  the 
time  of  the  advances,  their  promissory  notes  and  deposited 
with  him  the  mates'  receipts  of  the  wheat  as  it  was  received 
from  dav  to  day  on  board  the  vessels.  When  each  ship  was 
laden,  these  slips  were  returned  to  the  master  of  the  ship, 
and  he  then  issued  a  bill  of  lading  for  the  ship's  cargo  to 
the  order  of  Morgan's  Sons.  An  invoice  was  also  made  of 
the  wheat,  and  policies  of  insurance  were  procured  upon  the 
cargo  represented  by  the  bill  of  lading;  and  with  these  in 
hand,  Morgan's  Sons  had  an  accounting  with  the  defendant 
of  the  advances  which  had  been  made  in  the  shipment  of 
the  wheat;  and  for  the  sums  which  had  been  advanced,  bills 
of  exchange  were  drawn  on  the  European  correspondents, 
according  to  the  letters  of  credit,  pavable,  on  sixty  days' 
sight,  to  the  order  of  Morgan's  Sous;  these  bills  of  exchange 
were  then  attached  to  the  invoices,  policies  of  insurance,  and 
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bills  of  lading,  and  all  of  them,  being  respectiyely  endorsed 
in  blank,  were  delivered  to  the  defendant,  who  then  returned 
the  promissory  notes  to  their  makers.  Some  of  the  bills  of 
exchange  ilie  defendant  sold  to  bankers  in  San  Francisco ; 
but  all  of  them  were  transmitted,  in  connection  with  the 
invoices,  policies  of  insurance,  and  bills  of  lading,  bj  him 
to  his  agent  in  London,  to  be  presented  to  the  drawees  for 
acceptance. 

It  is  solely  from  this  transaction  between  the  defendant  and 
Morgan's  Sons,  that  the  Court  below  found  that  the  defend- 
ant became  a  pledgee  of  the  wheat,  and  that,  on  refusal  to 
the  owners,  on  demand,  he  was  guilty  of  a  conversion;  and  it 
is  souffht  to  be  established  as  a  principle  of  commercial  law, 
that  me  purchaser  of  a  bill  of  exchange,  drawn  against  a 
shipment  of  wheat  by  the  consignor,  upon  a  letter  of  credit 
given  to  him  by  the  drawee,  becomes  a  pledgee  of  the  wheat, 
by  the  receipt  of  a  bill  of  lading  which  has  been  received,  in 
connection  with  the  bill  of  exchange,  to  be  transmitted,  with 
the  exchange,  to  the  drawee  against  his  acceptance,  accord- 
ing to  the  terms  of  his  letters  of  credit,  and  that,  as  holder  of 
the  bill  of  lading  for  that  purpose,  he  is  guilty  of  a  conver- 
sion of  the  wheat,  in  reiusin^  to  deliver  it  on  demand, 
although,  in  fact,  he  never  received  the  wheat,  never  claimed 
or  exercised  the  right  to  receive  it,  and  never  exercised  any 
dominion  or  contrcl  over  it.  To  such  a  principle  I  cannot 
consent.  In  my  judgment  the  transaction,  as  proved,  does 
not  sustain  the  nndings  of  the  Court  below,  and  the  decision 
is  erroneous,  and  should  be  reversed. 

''A  bill  of  lading,"  as  has  been  said  by  the  Supreme  Court 
of  the  United  States,  *4s  an  instrument  weU  known  in  com- 
mercial transactions,  and  its  character  and  effect  have  been 
defined  by  judicial  decisions.  In  the  hands  of  the  holder  it 
is  evidence  of  ownership,  special  or  general,  of  the  property 
mentioned  in  it,  and  of  the  rigfU  to  receive  the  property  at  the 
place  of  delivery.  Notwithstanding  it  is  designed  to  pass 
from  hand  to  hand  with  or  without  endorsement,  and  is  effi- 
cacious for  its  ordinary  purposes  in  the  hands  of  the  holder, 
it  is  not  a  negotiable  instrument  or  obligation  in  the  sense 
that  a  bill  of  exchange  or  promissory  note  is.  Its  transfer 
does  not  preclude,  as  in  tnese  cases,  all  inquiry  into  the 
transaction  in  which  it  ori^nated,"  or  the  purpose  for  which 
it  may  be  endorsed  or  delivered.  So  where  it  was  made  to 
appear  that  an  endorsed  bill  of  lading  was  received  by  one 
who  was  the  mere  agent  of  the  shipper,  it  was  held  that  the 
property  represented  by  the  bill  did  not  pass  to  the  holder. 
(Liruker  vs.  Ayeahfordi  1  Cal.  75). 
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Neither  the  endorsement  nor  the  delivery  of  the  bill  has 
any  effect  in  passing  the  property  represented  by  it,  except 
as  the  result  of  a  contract  between  tne  parties  for  the  sale 
or  transfer  of  the  property  itself;  and  such  a  contract,  what- 
ever it  be,  may  be  shown  by  parol,  or  by  circumstances  to 
explain,  limit  or  extend  the  operation  of  the  endorsement  and 
delivery.  {Gardner  vs.  Howtandy  2  Pick.  599.)  I  therefore 
agree  to  the  principle  enunciated  in  the  prevailing  opinion, 
that  a  bill  of  lading  represents  the  property  for  which  it  was 
given,  and  that  the  right  to  the  property  passes  by  endorse- 
ment and  delivery  of  the  bill,  when  such  was  the  intent  with 
which  the  endorsement  was  made;  but  that  is  the  pivotal  ques- 
tion in  this  case.  The  defendant  received  the  buls  of  lading, 
but  for  what  purpose?  Was  it  for  the  purpose  of  receiving 
the  wheat  at  the  port  of  delivery,  or  for  transmission  as 
agent  of  the  drawer  or  drawees,  to  the  drawees  of  the  bills  of 
exchange,  who  had  stipulated  by  their  letters  of  credit  for 
the  surrender  of  the  bills  of  lading  against  their  acceptance 
of  the  bills  of  exchange? 

On  that  question,  the  transaction,  as  found  by  the  Court, 
leaves  no  room'  for  legal  dotibt.  It  is  conceded  that  so  far 
as  the  shipment  of  the  wheat  was  concerned,  everything  done 
up  to  the  putting  it  on  board  and  the  reception  of  the  bills 
of  lading  for  it,  was  authorized.  It  is  also  conceded  that  the 
bills  of  lading  were  properly  issued,  according  to  law,  to  the 
orders  of  Morgan's  Sons.  Now,  the  endorsements  of  the  bills 
were  not  made  in  pursuance  of  any  contract  between  them 
and  the  defendant  to  pledge  the  wheat.  They  had  no  auth- 
ority, in  fact  or  in  law,  to  pledge  it;  none  in  fact,  for  they 
were  not  authorized  to  pledge  by  their  principals;  none  in  law, 
for  the  law  did  not  allow  it — did,  in  fact,  prohibit  it,  (Sec. 
2368,  G.  C);  nor  does  the  transaction  evidence  an  attempt 
to  pledge ;  for  being  clothed  with  actual  and  legal  authority 
to  ship  and  sell  (Sec.  2388,  supra),  the  consignors  delivered 
the  wheat  into  the  possession  of  the  master  of  the  ship,  who, 
as  their  bailee,  received  it  and  delivered  it  to  the  consignees, 
by  whom,  it  was  in  fact,  received  and  sold,  under  the  auth- 
ority of  the  owners  on  their  account,  so  that  from  the  time 
of  tne  shipment  of  the  wheat  until  its  sale  by  the  consignees, 
the  wheat  was  in  possession  of  the  owners.  It  never  at  any 
time  came  into  the  possession  of  the  defendant  as  pledgee  or 
otherwise.  No  pledge  is  valued  until  the  property  is  deliv- 
eried  to  the  pledgee  (Sec.  2988,  C.  C),  or  is  deposited  in 
pursuance  of  an  agreement  between  the  parties,  with  a  third 
person  to  hold  for  the  pledgee.  (Sec.  2903,  supra,)  The 
captains  of  the  ships  were  not  pledge-holders  for  the  defend- 
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ant.  Daring  the  voyages  they -were  the  agents  of  the  owners 
of  the  cargoes,  and  the  safe  arrival  of  their  ships  at  port, 
and  the  delivery  of  their  cargoes  to  the  consimees,  exon- 
erated them  and  the  owners  of  their  ships  from  aU  liability  to 
any  one  on  account  of  the  cargoes.  As,  therefore,  the  wheat 
was  never  delivered  to  the  oefendant,  was  never  deposited 
with  a  third  person  to  hold  for  him — ^as  he  never  claimed  or 
exercised  the  right  to  receive  it,  and  never  interfered  with 
the  dominion  ana  control  of  it,  nor  with  ihejus  disponendi  of 
the  plaintiffs,  exercised  through  their  authorized  agents,  I 
cannot  judicially  see  in  the  transaction  between  the  defend- 
ant and  Morgan  s  Sons  any  of  the  elements  of  a  pledge.  Nof 
does  the  transaction  make  the  defendant  a  tortfeasor.  As  I 
have  already  said,  the  defendant  did  not  obtain  possession 
of  the  wheat,  did  not  assume  to  exercise  any  ownership  or 
control  over  it,  and  did  not  use  the  bills  of  lading  to  take  or 
claim  the  property,  or  to  interfere  with  it  in  any  way,  in  the 
possession  of  the  plaintiff  or  of  his  consignees.  Where  one 
does  no  act  of  disturbance  of  the  possession  of  the  property 
of  another,  or  of  interference  witn  it,  or  of  assumption  of 
dominion  and  control  over  it  under  pretense  of  a  right  he  is 
not  guilty  of  a  trespass  or  conversion  of  the  property,  al- 
though he  may  be  holder  of  a  bill  of  sale  which  represents  it; 
the  law  does  not  educe  a  taking  and  conversion  of  property 
out  of  non-action;  there  must  be  a  wrongful  act  or  omission 
and  a  consequent  invasion  of  another's  right  to  constitute 
a  tort. 

The  defendant  did  receive  the  bills  of  lading  attached  to 
the  bills  of  exchange  which  he  had  purchased,  did  transmit 
them  to  his  agent  at  London,  and  through  bis  agent,  sur- 
render them  to  the  drawees  of  the  bills  of  exchange  against 
their  acceptance.  These  were  not  wrongful  acts  nor  an  in- 
vasion of  the  plaintiff's  rights  of  property  in  the  wheat  in  the 
hands  of  his  authorized  agents.  The  reception,  transmission 
and  surrender  of  the  bills  were  made  by  him,  as  agent  of  the 
drawees  of  the  bills  of  exchange,  according  to  the  terms  of 
the  lettters  of  credit.  The  letters  prescribed  the  mode  in 
which  the  credit  was  to  be  given,  the  terms  on  which  it  was 
to  be  given,  and  the  limits  of  the  credit;  the  mode  was  the 
measure  of  the  credit;  and  the  drawees  of  the  bills  would 
not  have  been  bound  for  their  acceptances  except  by  strict 
compliance  with  the  terms  of  the  letters.  (Sec.  2o66,  C. 
C.)  The  liability  of  the  correspondents  could  not  have  been 
enforced  by  the  defendant,  except  in  the  mode  which  he 
pursued. 

Defendant  followed  the  mode  prescribed,  surrendered  tiie 
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bills  of  lading,  and  his  bills  of  exchange  were  accepted;  he 
had,  therefore,  no  occasion  to  take  or  interfere  with  the 
wheat,  which  was  all  the  time  in  the  possession  of  the  plain- 
tiff; and  it  is  manifest,  from  the  findings  of  facts  by  the 
Court,  he  did  not  take  nor  intermeddle  with  it,  or  claim,  or 
assome  to  exercise  dominion  or  control  over  it. 

The  case  of  Oreen  vs.  Mei/er,  which  forms  the  basis  of 
Justice  McKinstry  B  concurrence  with  the  prevailing  opinion, 
is  one  of  those  imperviable  decisions  which  is  not  satisfact- 
orily authoritative — the  reasons  for  it  being  still  in  the 
breasts  of  the  Judges  by  whom  it  was  rendered. 

McEee,  J. 
In  Bank. 


[FUed  September  27,  1882.1 

No.  7242. 

UPTON,  Ebspondent,  vs.  MEYER,  Appellant. 

Ca8B  FoiJiOWSD.     On  authority  of  Dodge  ts.  Meyer,  (7241),  jadgment  and 
order  affirmed. 

Appeal  from  Fourth  District  Court,  San  Francisco. 

WaUacCy  Lake,  and  Bosenbaumy  for  appellant. 
FUUbury  and  Thompson,  for  respondent. 

By  the  Goubt  (McEee,  J.,  dissenting)  : 

This  cause  is  in  all  material  points  similar  to  Dodge  vs. 
Meyer,  No.  7241,  and  on  the  authoritv  of  that  case,  the  judg- 
ment and  order  are  affirmed  as  of  July  1,  1882. 


In  Bank. 

[Filed  September  27,  1882.] 

No.  7229. 

MoMAHON,  Besponjdent,  vs.  METEB  et  al..  Appellants. 

Cabb  Foixowbd.     Oq  authority  of  Dodge  vs.  Meyer  (7241),  jadgment  an«i 
order  affirmed. 

Appeal  from  Fourth  District  Court,  San  Francisco. 

WaUace,  Lake,  and  Bosenbaum,  for  appellants. 
Wilson  &  Wilson  and  McKune,  for  respondent. 
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By  the  Ooubt  (McKee,  J.,  dissenting) : 

This  case  is  in  all  material  points  similar  to  Bodge  ys. 
Meyer,  No.  7241,  and  on  the  autnority  of  that  case  the  judg- 
ment and  order  are  affirmed. 


In  Bai?k. 

[Filed  September  15,  1882.] 
No.  10,739. 

THE  PEOPLE,  Respondent, 

YS 

LOCK  WING  AND  AH  HOO  TONG,  Appellants. 

Obiminal  Law — Yemitb — ^Eyxdbnob — Appeal.  Assault  to  commit  muder. 
There  was  sufQcient  evidenoe  in  support  of  the  Tenxie.  PeopU  yb. 
Manning,  48  Gal.  338.  , 

Id.>-Witnbs8 — Ghabactbb  of  Housb.  The  Oonrt  did  not  err  in  denying  de- 
fendants' motion  to  strike  ont  the  evidence  of  a  witness  respecting  the 
character  of  the  house  (a  gambling  house)  in  which  the  difficulty 
occurred,  ^he  matter  to  which  th6  witness  testified  was  a  fact,  and 
not  an  opinion;  and  it  was  competent  evidence  in  the  case. 

Id. — ^Flioht.  The  wounded  men  pointed  at  one  of  the  defendants,  and  told 
the  witness  to  arrest  such  defendant,  when  he,  the  defendant,  was 
only  twenty  feet  distant,  and  thereupon  such  defendant  ran  awuy. 
Edd,  this  waft  sufficient  to  justify  the  admission  of  the  evidence  con- 
cerning such  defendant's  flight. 

Appeal  from  Superior  Court,  Alameda  County. 

A.  A.  Moore,  for  appellants. 
AUomey-Oenerdl  Hart,  for  respondents. 

By  the  Court  : 

The  defendants  were  couYicted  in  the  Superior  Court  of 
Alameda  County  of  an  assault  with  intent  to  commit  murder, 
and  on  this  appeal  they  rely  upon  three  grounds  for  tiie 
reYersal  of  the  judgment. 

1.  It  is  claimed  that  there  was  no  proof  that  the  crime 
was  committed  in  the  county  of  Alameda.  There  was  suffi- 
cient CYidence  in  support  of  the  Yenue,  and  it  satisfactorily 
appears  that  the  act  was  committted  in  Alameda  County. 
(People  YS.  Manning,  48  Cal.  338.] 

2.  In  the  next  place,  it  is  urged  that  the  Court  erred  in 
denying  defendants'  motion  to  strike  out  the  CYidence  of  the 
witness  Boss,  respecting  the  character  of  the  house  in  which 
the  difficulty  occurred.  The  matter  to  which  Boss  testified 
was  a  fact,  and  not  an  opinion,  and  it  was  competent  eYi- 
dence  in  the  case. 
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3.  The  third  point  is  that  it  was  error  to  permit  the  wit- 
ness Shoon,  to  testify  to  an  occurrence  which  was  imme- 
diately followed  by  the  flight  of  the  defendant,  Lock  Ah 
Wing.  The  evidence  is,  that  the  wounded  men  pointed  at 
tiie  defendant,  and  told  the  witness  to  arrest  him.  Defend- 
ant was  about  twenty  feet  off,  and  may  not  have  heard  what 
the  wounded  men  said  to  the  witness;  but  it  clearly  appears 
that  they  pointed  at  the  defendant  when  he  was  only  twenty 
feet  distant,  and  thereupon  the  defendant  immediately  ran 
away.  This  was  sufficient  to  justify  the  admission  of  the 
evidence  concerning  the  defendant's  flight. 

These  are  the  only  points  relied  upon  in  defendants'  brief, 
and  in  our  opinion  neither  of  them  is  well  taken. 

Judgment  and  order  affirmed. 


In  Bai?k. 

[Filed  October  3,  1882.] 

No.  8417. 

In  the  Mattes  of  the  Estate  of  A.  C.  RA.ND,  Deceased. 

Qloqsaphxo  Will — Pbihtzno — Wbitinci  —  BLAincs — PaoBiiTB.  An  olo- 
graphio  wiU  must  be  entirely  vjritten  by  the  handwilting  of  ddoeased. 
(0.  0. 1277.)  Hence  a  paper,  portions  of  which  are  printed  on  a 
Btationer'B  blank,  and  portions  in  the  handwriting  of  tiie  deceased, 
is  not  an  olographic  will. 

Id. — Id.  The  paper  mnst  be  considered  in  its  entirety,  and  the  portions 
written  cannot  be  admitted  to  probate,  omitting  the  printed  portions. 

Appeal  from  Superior  Court,  Alameda  County. 

PilUbury  dc  lUus  and  GrockeU^  for  appellants. 
Qray  dk  Haven^  for  respondent. 

By  the  Coubt  : 

A  paper,  of  which  the  following  is  a  copy,  was  admitted 
to  probate  as  an  olographic  will,  viz. : 

**  In  the  nain/e  of  Ood.    Amen, 

Ij  Augustus  C.  Band,  of  the  city  and  county  of  San  Fran- 
daco,  State  of  California,  of  the  age  of  seventy-six  years,  and 
being  of  sound  and  disposing  mind,  and  not  under  any  restraint 
or  the  irifluence  or  representation  of  any  person  whatever,  do 
make,  publish  and  declare  this  my  last  vnil  and  testament  in 
manner  foUounng,  that  is  to  say: 

Jfirst:  I  direct  that  my  body  be  decently  buried  without  undue 
ceremony  or  ostentation,  but  with  proper  regard  to  my  station 
and  cOTuiition  in  life  and  the  circurnstances  of  my  estate. 
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Secondly:  I  direct  thai  my  eooecuioT,  hertinafter  ruxmedy  <u 
80(m  (X8  he  has  avfficierdfunaB  in  his  hands,  pay  my  funend  eao- 
pemea  and  the  exoensisa  of  my  last  sickness. 

Thirdly :  I  will  and  beqneath  to  Mary  Ann  Baboock,  wife  of 
George  Babcook  of  Oakland,  county  of  Alameda,  State  of 
Galifomia,  all  the  right,  title,  and  interest  belonging  to  me 
in  the  piece  of  real  estate  situated  in  Brooklyn  township, 
county  of  Alameda,  State  of  California,  being  Known  as  tine 
McGracken  ranch,  consisting  of  about  sixty-fiye  (65)  acres, 
^  together  with  all  improyements  and  additions  tlutt  I  have 
made  thereunto. 

Also  all  my  right,  title,  and  interest  in  a  house  and  lot  in 
the  city  and  county  of  San  Francisco  and  State  of  Oalifomiay 
known  as  No.  9  Second  ayenue,  with  all  the  improyements 
and  appurtenances  thereunto  belonging. 

Lastly:    1  hereby  appoint  Oeorge    mboock  of  Oakland, 
county  of  Alamed[ft  and  State  of  Galifomia,  the  executor  of 
this  my  last  iviU  and  testament,  hereby  revoking  aU/ormer  wius 
by  me  mcuie. 

In  witness  whereof,  J  have  hereunto  set  my  hand  atid  seal  this 
twentieth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seyenty-aeyen. 

Augustus  G.  Band. 

The  foregoing  instrument,   consisting  of page  besides 

this,  was,   at  the  date  thereof,   by  the  said signed  and 

sealed  and  published  as  and  declared  to  be last  wW,  and 

testament  in  presence  of  us,  who,  at request,  and  in 

presence  and  in  presence  of  each  other,  have  subscribed  our  names 
as  vntnesses  thereto. 


Residing  at- 


Residing  at- 


The  portions  of  the  paper  in  italics  were  printed  in  the 
form  of  a  stationer's  blank,  and  the  portions  in  roman  letters 
were  in  the  handwriting  of  the  deceased,  filling  the  yacant 
spaces  therein.  In  due  time  an  heir  of  the  deceased  moyed 
for  reyocation  of  the  probate,  on  the  ground  that  the  paper 
was  not  an  olographic  will,  it  not  being  entirely  in  the  hand- 
writing of  the  deceased,  and  the  Gourt  granted  the  motion. 
The  section  of  the  Giyil  Gode  referring  to  this  subject.  Sec- 
tion 1277,  is  as  follows : 

'^  An  olographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  oy  the  hand  of  the  testator  himself.  It  is  sub- 
ject to  no  other  form,  and  may  be  made  in  or  out  of  this 
State,  and  need  not  be  witnessed.** 
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The  paper  before  xm  was  not  entirely  written  by  the  hand 
of  the  deceased.  Portions  of  it  were  printed.  The  Legis- 
lature has  seen  fit  to  prescribe  forms  requisite  to  an  olo* 
graphic  will,  and  those  forms  are  made  necessary  to  be  ob* 
served.  It  was  strenuously  urged  before  us  that  the  por- 
tions of  the  paper  which  were  written  by  the  deceased  should 
be  admitted  to  probate,  omitting  the  printed  portions.  We 
are  not  at  liberty  to  so  hold.  We  should,  thereby,  in  effect, 
change  the  statute  and  make  it  read  that  such  portions  of  an 
instrument  as  are  in  the  handwriting  of  the  deceased  consti- 
tute an  olographic  will.  The  instrument,  in  its  entirety,  is 
before  us.  It  was  not  entirely  written  by  the  hand  of  the 
deceased. 

Order  affirmed. 

Depabtment  No.  2. 


[Piled  September  29,  1882.] 
No.  8366. 

NICHOLS.  Appellaot,  vs.  DUNPHT,  Respondent. 

Pbactici — New  Tbux — Appbal — Obdbb.  When  An  application  for  a  new 
trial  has  been  made  in  dme  form  upon  a  settled  statement  and  the 
Court  has  passed  on  the  motion,  it  cannot  afterwards  vacate  the  order 
and  paas  upon  the  motion  again. 

Id. — Id.  Time  for  appealing  commences  to  run  from  the  date  of  originally 
paqping  upon  the  motion. 

Id. — ^Id.  It  is  doubtless  true  that  where  it  appears  that  the  motion  for  a 
new  trial  was  inadvertently  or  prematurely  made,  the  Court  might  set 
aside  its  order,  and  in  some  oases  it  would  be  its  duty  to  do  so.  But 
such  grounds  did  not  exist  in  this  case. 

Id. — ^Id.    Appeal  from  judgment  must  be  taken  within  one  year. 

Appeal  from  Saperior  Court,  Santa  Clara  County. 

J.  C,  Blade,  for  appellant. 
D.  L.  DdmaSf  for  respondent. 

By  the  Coubt  : 

On  the  sixth  of  July,  1878,  a  judgment  was  entered  against 

Carmen  Donphy,  from  which,  and  from  an  order  denying 

her  motion  for  a  new  trial,  she  appealed  to  this  Coart  on  the 

twenty-seventh  of  March,  1882. 

The  respondent  now  moves  in  this  Court  to  have  the  ap* 

lals  from  both  the  judgment  and  order  denying  the  motion 

r  a  new  trial  dismissed,  on  the  ground  that  neither  of  said 

tpeals  was  taken  within  the  time  prescribed  by  law  for  tak- 

g  such  appeals.    It  is  conceded  that  the  appeal'from  the 

igment  was  not.     But  it  is  insisted  on  behalf  of  appellant. 


/    ^ 
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that  the  appeal  from  the  order  denying- her  motion  for  a  new 
trial  was  taken  in  time.  For  the  purpose  of  determining 
whether  it  was  or  not,  it  will  be  necessary  to  ascertain  at 
what  time  said  order  was  made. 

It  appears  by  the  record  that  the  appellant  filed  and 
served  a  notice  of  her  intention  to  move  for  a  new  trial  on 
the  sixteenth  of  July,  1878,  and  that  the  bill  of  exceptions 
npon  which  said  motion  was  based  was  settled  and  filed  on 
iiie  twenty-third  of  August,  1878. 

The  motion  was  submitted  and  denied  on  the  twelfth  of 
March,  1880. 

On  the  seventeenth  of  April,  1880,  the  Court  made  and 
entered  an  order  in  the  following  words,  to  wit: 

"Upon  motion  it  is  ordered  that  the  order  heretofore 
made  denying  the  motion  for  a  new  trial  herein,  be  and  the 
same  hereby  is  set  aside,  and  the  said  motion  now  remains 
undisposed  of,  upon  the  ground  that  the  judgment  in  this 
cause  upon  the  defendant  William  Dunphy's  appeal,  re- 
verses the  whole  judgment  as  to  both  defendants,  and  coun- 
sel for  plaintiff  except  to  the  ruling  of  the  Court,  and  cause 
is  ordered  on  trial  calendar  for  proceedings." 

Afterwards,  on  the  twenty-seventh  of  January,  1882,  the 
Court  made  and  entered  another  order  denying  said  motion 
for  a  new  trial,  and  it  is  from  this  last  order  that  this  appeal 
is  taken,  and  if  the  Court  had  the  power  to  set  aside  its  first 
order  denying  said  motion  for  a  new  trial,  and  to  proceed  de 
novo  upon  said  motion,  said  appeal  was  taken  fL  time. 
Otherwise  not. 

The  question,  as  we  view  it,  is  not  a  new  one  in  this 
Court. 

In  Coombs  vs.  Hibberd,  43  Cal.  462,  it  was  held  that  when 
an  application  for  a  new  trial  had  been  made  in  due  form 
upon  a  settled  statement,  and  the  Court  had  passed  on  the 
motion,  the  Court  could  not  afterwards  vacate  the  order  and 
pass  upon  the  motion  again.  And  the  same  thing  had  been 
previously  held  in  Waggenheim  vs.  Hook,  86  Cal.  216.  The 
reasoning  upon  which  those  decisions  were  based  commends 
itself  to  our  judgment. 

It  is  doubtless  trae  that  where  it  appears  that  the  motion 
for  a  new  trial  was  inadvertently  or  prematurely  heard,  the 
Court  might  set  aside  its  order,  and  in  some  cases  it  would 
be  its  duty  to  do  so.     But  we  are  unable  to  discover  any  such 

f round  for  upholding  the  action  of  the  Court  in  this  case. 
t  certainly  does  not  appear  that  the  attorney  who  consented 
to  the  submission  of  the  motion  in  the  first  instance,  had  no 
authority  to  do  so,  and  in  the  absence  of  any  thing  appear-^ 
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ing  to  the  contrary,  we  will  presnme  that  he  had  sach  aa- 
thoritj.  But  it  does  not  appear  that  the  motion  to  set  aside 
was  baaed  npon  that  ground  and  the  Goart  expressly  bases 
its  action  npon  another  and,  in  our  judgment,  wholly  insuffi- 
cient ground. 

Upon  the  authority  of  the  cases  above  cited,  we  must  treat 
this  appeal  as  if  it  had  been  taken  from  the  order  of  March 
13, 1880,  and  in  that  light,  the  appeal  unquestionably  was 
taken  too  late. 

Motion  to  dismiss  granted. 


Depabtment  No.  1. 


[Filed  August  25.  1882.] 

No.  8012. 

HOSKINS,  Appellaht,  vs.  SWAIN  et  al.,  Bbspondents. 

Aomrr— FoBBHAN — FoinmBT—AasiaNMSMT — Patmimt — Acoofht.  Action  to 
recover  the  price  of  jacksorews.  Plea,  payment.  EM,  plaintiff  *8 
foreman  had  ostensible  authority  to  assign  an  account  as  seonrity  for 
money  borrowed  for  the  use  of  foundry  by  the  foreman. 

Id. — Id.  In  authorizing  I  he  foreman  to  act  as  general  superintendent  and 
manager  of  the  foundry,  the  plaintiff  had  intrusted  him  with  the  conduct 
of  the  business  therein,  and  empowered  him  to  do  everything  neces- 
sary or  proper  and  usual  in  the  ordinary  oourse  of  the  business,  for 
effecting  the  purpose  of  his  agency.  f2319,  0.  0.)  The  sale  and 
delivery  of  metals  cast  at  the  foundry  ana  the  receipt  of  the  purchase 
money  for  them,  by  the  foreman,  were  acts  which  would  fall  within 
the  ostensible  authority  conferred  npon  him.  Payment  to  him  of  a 
debt  due  to  the  foundry  would  be  binding  upon  the  plaintiff;  and  if 
the  foreman,  by  assignment,  tiuthorized  another  to  collect  the  debt 
for  him,  and  the  debtors  paid  it,  believing,  in  good  faith,  that  the 
person  was  authoriased  to  receive  payment,  the  payment  is  binding 
upon  the  plaintiff,  though,  in  fact,  the  authority  did  not  extend  to  the 
doing  of  what  was  done. 

Appeal  from  Superior  Court,  Yiiba  County.  . 

Fuller  de  Hotvson,  for  appellant. 

J.  8.  and  E.  A,  BdcJier,  for  respondents. 

MgEee,  J.«  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  account  to  recover  the  price  of.  fifty 
jackscrews  sold  and  delivered  to  defendants.  The  plea  was 
kyment.  On  the  trial  it  was  proved  that,  at  the  time  of  the 
ansactions  involved  in  the  case,  the  plaintiff,  who  was 
>wner  of  the  foundry  from  which  the  screws  were  obtained, 
'as  absent  from  the  State.  Before  leaving  he  had  given  his 
rother  full  power  of  attorney  to  act  for  him  in  his  absence, 
id  left  his  foreman  of  the  foundry  to  continue  to  act,  as  he 
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had  been  doing,  as  the  general  snperintendent  and  manager 
of  the  foundry.  In  that  capacity  the  foreman  had  been  ac- 
cnstomedy  in  the  management  of  the  bnsinesa,  to  buy  mate- 
rial for  the  fonndry,  employ  workmen,  sell  the  goods,  collect 
accounts,  and  receipt  for  moneys  received  and  disburse  them 
in  the  payment  of  oills,  etc.,  against  the  foundry,  and  this 
course  of  dealing  had  been  sanctioned  by  the  plaintiff. 

During  the  absence  of  the  plaintiff  the  foreman  contracted 
to  cast  the  jackscrews  for  the  defendants.  Before  the  screws 
had  been  cast  and  delivered,  the  foreman  had  borrowed  a 
sum  of  money  for  the  use  of  the  foundry  from  one  Cockrill^ 
to  whom,  after  the  screws  had  been  delivered  to  the  defend- 
ants, he  assigned  the  accounts  for  the  screws  as  security  for 
the  money;    and  the  defendants,  when  the    account    was 

J)res6nted  to  them  for  payment  by  the  assignees,  paid  it  in 
uU,  taking  his  receipt.  Th}s  was  payment,  if  the  foreman 
had  authority  to  assign  the  account  as  security,  or  otherwise, 
for  money  borrowed  lor  the  use  of  the  foundry. 

And  we  think  that  ostensibly,  as  regards  the  public,  the 
foreman  had  such  authority.  !ror,  in  authorizing  nim  to  act 
as  general  superintendent  and  manager  of  the  foundry,  the 

Slaintiff  had  intrusted  him  with  the  conduct  of  the  business 
lerein,  and  empowered  him  to  do  everything  necessary  or 
proper  and  usual  in  tiie  ordinaty  course  of  the  business,  for 
effecting  the  purpose  of  his  agency.  (Sec.  2319,  C.  C.)  The 
sale  and  delivery  of  metals  cast  at  the  foundry,  and  the  receipt 
of  the  purchase  monev  for  them,  by  the  foreman,  were  acts 
which  would  fall  witnin  the  ostensible  authority  conferred 
upon  the  foreman.  Payment  to  him  of  a  debt  due  to  the 
foundry  would,  therefore,  be  binding  upon  the  plaintiff;  and 
if  the  foreman  by  assignment,  authorized  another  to  ooUect 
the  debt  for  him,  and  the  debtors  paid  it,  believing,  in  good 
faith,  that  the  person  was  authorized  to  receive  payment, 
the  payment  is  binding  upon  the  plaintiff,  though,  in  fact, 
the  authority  did  not  extend  to  the  doing  of  what  was  done. 

Judgment  and  order  affirmed. 

We  concur:    Myrick,  J.,  McEinstry,  J. 


Abstracts  of  Recent  Decisions. 


Pledqb — ^LABOEirr  bt  Plkdqob.  An  owner  of  personal  property 
which  is  pledged  is  guilty  of  larceny  in  taking  me  property  from 
the  pledgee  with  the  intention  of  converting  it  to  his  own  use. 
Brady  vs.  Bose,  Sup.  Ot.  Iowa,  26  Alb.  L.  J.  252. 
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Sapreme  Court  of  California. 

In  Bank. 

[Filed  October  2,  1882.] 

No.  6950. 

IN  THE  MATTEE  OF  THE  OPENING  AND  EXTEN- 
SION  OF  GKOVE  STKEET,  IN  THE  CITY  OF 
OAKLAND. 

Oakuoid  Sthsst  Wobk — Psnnoif  —  JinuHDionoir  —  Appbal  —  OBJionom. 
The  proceedings  examined  purport  to  haye  been  taken  under  the  Act 
to  provide  for  the  opening  of  streets  in  the  citr  of  Oakland.     (Btats. 
18^,  p.  614.) 
Becapitnlation  by  the  Court: 

1 .  The  petition  of  the  freeholders  did  not  give  power  or  jurisdiction 
to  the  Council. 

2.  The  '*  final  resolution  of  determination"  did  not  conolusiTely 
adjudge  that  the  petition  was  sufficient  to  gyre  the  Council  powers  to 
proceed  upon  it. 

3.  The  petition  of  the  City  Council  to  the  County  Court  afBrm- 
atiTely  shows  the  proceedings  taken  before  the  Council  are  inyalid, 
*nd  gaye  to  the  County  Court  no  jurisdiction. 

4.  The  objection  to  the  jurisdiction  of  the  County  Court  was  prop- 
erly taken,  and  could  have  been  taken  at  any  stage  of  the  proceedings 
in  that  Court,  or,  for  the  first  time,  in  this  Court  on  appeal. 

JUcJUister  dt  Bergin,  for  appellants. 

Morgan,  Posion,  and  Glaaoack  dt  Olascock,  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  proceedings  to  be  examined  purport  to  have  been 
taken  under  the  Act  of  March  28,  1878,  "  to  provide  for  the 
opening  of  streets  in  ,the  city  of  Oakland."  (Statutes  1878, 
p.  614.)  The  second  and  third  sections  of  the  Act  provide 
that  such  proceedings  shall  be  commenced  bv  petition  of  five 
or  more  residents  and  freeholders  within  saia  city,  addressed 
to  the  Oity  Council  ;'ihe  petition  to  contain,  amongst  other 
statements,  "  a  statement  that,  in  the  opinion  of  tiie  peti- 
tioners, the  public  interests  require  that  the  improvement 
asked  for  (describing  it  generally)  should  be  made." 
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The  fourth,  fifth,  sixth,  seyenth,  and  eighth  sections  of  the 
Act  of  March  28,  1878,  are  as  follows : 

'^  Sec.  4.  At  the  regular  meeting  next  after  the  meeting 
at  which  the  petition  is  presented  to  the  Council,  or  at  any 
subsequent  meeting  to  which  the  proceedings  maj  l>e 
regularly  adjourned^  the  said  Council  may,  by  resolution 
diUy  passed,  determine  the  lands  to  be  benefited  by  the  im- 
provement asked  for  in  the  petition,  and  to  be  assessed  for 
the  expenses  thereof.  Said  resolution  shall  contain  a  de- 
scription of  each  lot,  piece,  or  parcel  of  land  necessary  to  be 
taken  and  condemned  for  such  improvement,  and  shall  also 
specify  the  exterior  boundaries  of  the  district  of  lands  bene- 
fited  thereby,  and  to  be  assessed  therefor,  and  shall  direct 
the  City  Engineer  to  make  a  survey  and  map  of  the  lands  de- 
scribed in  the  resolution,  a  copy  of  which  resolution  shall  be 
forthwith  transmitted  by  the  Clerk  of  said  Council  to  the 
said  City  Engineer. 

'*  Sec.  5.  it  shall  be  the  duty  of  the  City  Engineer,  imme- 
diately upon  receiving  a  copy  of  the  resolution  mentioned  in 
section  four,  to  survey  the  lands  described  in  said  reso- 
lution and  make  a  map  thereof,  and  to  return  said  map  to 
said  Council  within  twenir  (20)  days  from  the  receipt  by  him 
of  said  copy  of  the  resolution;  said  map  shall  show  each 

Siece,  tract,  or  parcel  of  land  necessary  to  be  taken  and  con- 
emned  for  said  improvement,  and  also  the  exterior  boun- 
daries of  the  district  to  be  benefited  by  such  improvement 
and  to  be  assessed  on  account  of  the  cost  and  expenses 
thereof,  as  declared  in  the  resolution,  and  the  area  thereof, 
exclusive  of  public  streets  and  alleys.  Said  City  Engineer 
shall  have  the  right  to  enter  upon  the  lands  and  make  ex- 
aminations ands  surveys  thereof,  and  such  entry  shall  consti- 
tute no  cause  of  action  in  favor  of  the  owners  of  lands,  ex- 
cept for  injuries  resulting  from  negligence,  wantonness,  or 
malice. 

'^  Sec.  6.  The  Council,  at  its  regular  meeting  next  after 
the  return  of  the  map  by  the  Ci^  Engineer,  snail  pass  a 
preliminary  resolution,  declaring  tne  intention  of  the  corpo- 
ration to  make  the  improvement  asked  for  in  the  petition. 
Said  resolution  shall  contain  a  description  of  each  piece,  lot, 
or  tract  of  land  necessary  and  sought  to  be  taken  for  the  im- 
provement, and  also  the  exterior  botmdaries  of  the  district 
of  lands  to  be  benefited  thereby,  and  assessed  for  the  ex- 
penses thereof;  the  resolution  shall  also  specify  a  time,  not 
more  than  fifteen  (15)  days  from  the  passage  thereof,  for  the 
hearing  by  said  Council  of  objections  to  the  proposed  im- 
provement, and  said  resolution  shall  be  published  n^  at  least 
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one  daily  paper  printed  and  circulated  in  said  city  of  Oak- 
land»  daily  (Sundays  and  non-judicial  days  excepted,)  for  at 
least  ten  (10)  days  prior  to  the  time  fixed  for  said  hearing. 

'*'  Sec.  7.  If  a  majority  of  the  owners  of  the  lands  in  area 
to  be  assessed  for  the  expenses  of  said  improvement  shall, 
on  or  before  tiie  day  fixed  by  said  resolution  for  the  hearing 
of  objections,  appear  and  protest  against  said  improvement, 
the  proceedings  shall  be  discontinued  ;p*(n;ufec2,  hoioever,  that 
such  protest  must  be  in  writing,  and  shall  contain  a  de- 
scription of  the  land  claimed  by  each  protestant;  and^  pro^ 
vided further y  that  the  Council  may,  by  an  unanimous  vote  of 
all  its  members,  approved  by  the  Mayor,  proceed  to  cause 
such  improvement  to  be  made,  notwithstanding  such  protest. 

*^  Sec.  8.  If  the  owners  of  a  majority  in  area  of  the  prop- 
erty to  be  assessed  for  the  expenses  of  said  improvement 
fail  to  appear  and  protest  as  provided  in  section  seven,  or 
if  the  Council  by  an  unanimous  vote,  approved  by  the  Mayor, 
order  said  improvement  to  be  made,  said  Council  must  im- 
mediately pass  a  final  resolution  declaring  such  determina- 
tion. Such  resolution  shall  refer  to  the  preliminaiy  resolu* 
tion,  mentioned  in  section  six,  by  its  number,  for  a  de^ 
scription  of  the  lands  necessary  £md  sought  to  be  taken  and 
condemned  for  said  improvement,  and  tiie  district  to  be  as- 
sessed for  the  expenses  thereof." 

The  ninth  section  of  the  Act  provides  that,  immediately 
after  the  passage  of  the  final  resolution  above  spoken  of,  the 
Council  snail  apply  to  the  County  Court  by  petition  for  the 
appointment  of  three  Commissioners  to  assess  compensation, 
etc.,  and  that  the  petition  by  the  Council  ''shall  recite  all 
the  proceedings  had  in  the  premises,  specify  the  exterior 
boundaries  of  the  lands  sought  to  be  taken  and  the  exterior 
boundaries  of  the  lands  to  be  benefited,"  etc.  It  further  re* 
quires  a  copy  of  the  map  made  by  the  Engineer  (previously 
provided  for)  to  be  annexed  to  the  petition. 

The  tenth  section  provides  that  the  County  Court  "  shall 
take  jurisdiction  of  the  proceedings,"  and  that  the  Judge 
thereof  shall,  by  order,  fix  a  day  lor  the  hearing  of  the  pe- 
tition, and  that  notice  of  the  time  for  hearing  shall  be  pub- 
lished for  ten  days.  *  It  is  required  (eleventib  section)  that 
the  notice  specify  the  exterior  boundaries  of  the  lands  to  be 
taken  and  to  be  benefited;  state  that  damages  for  property 
taken  will  be  determined,  and  that  such  damages,  together 
with  costs,  etc.,  will  be  assessed  upon  the  lands  benefited 
by  Commissioners  appointed  on  the  return  day. 

''  Sec.  12.    At  the  time  fixed  for  the  hearing,  or  at  such 
^ther  time  as  the  hearing  may  be  adjourned  to,  the  Court 
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shall  proceed  to  hear  any  party  interested  totiching  the  regu- 
larity of  the  proceedings,  ana  if  satisfied  thai  the  proceedings  home 
been  regular,  shall  appoint  three  competent  and  disinterested 
Commissioners/'  *  *  *  The  thirteenth  and  fourteenth 
sections  treat  of  the  qualifications  and  duties  of  the  Com* 
missioners,  including  the  prescribed  form  and  matter  of  their 
rq^ort  to  the  Court.  The  fifteenth  provides,  that  upon  the 
filing  of  tilie  report  of  the  Commissioners,  the  Court  shall,  by 
order,  fix  a  day  for  hearing  objections  to  the  confirmation 
thereof,  and  snail  direct  notice  of  the  time  and  place  of  said 
hearing  to  be  ^en,  etc. 

*^  Sec.  16.  Upon  the  day  fixed  for  the  hearing,  the  Court 
shall  proceed  to  near  any  party  interested  upon  any  question 
touching  the  regularity  of  the  proceedings^  the  sufficiency  of  the 
compensation  awarded,  or  the  justice  or  equality  of  the  as* 
sessment,  and  may  confirm  said  report,  or  set  the  same  aside^ 
or  remand  the  same  for  correction  or  alteration  in  any  par- 
ticular," etc. 

The  other  sections  of  the  Act  relate  to  the  compensation 
of  the  Commissioners,  the  entry  of  a  judgment  and  its  en- 
forcement. 

We  agree  with  counsel  for  the  respondent  that  the  Act 
under  consideration  '^naturally  divides  itself  into  three 
parts: 

"  First — Proceedings  of  Commissioners  and  City  Council 
tip  to  *  final  resolution  of  determination.' 

**  Second — Proceedings  of  Council  and  County  Court,  up 
to  and  including  appointment  of  Commissioners. 

"Third — Subsequent  proceedings  of  Commissioners  and 
County  Court." 

It  is  urged  by  counsel  for  the  respondent  that  ample  op- 
portunity, upon  due  notice,  is  afforded,  by  the  statute,  for 
all  who  (^ject  to  the  proceedings  to  be  heard.  It  is  said : 
"  Three  several  days  in  Court  are  accorded  interested  partie3: 
1st.  Before  the  City  Council  (under  Sections  6  and  7.)  2d. 
Before  the  County  Court  on  appointment  of  Commissioners 
(Section  12.)  3d.  Before  the  County  Court  on  con&rmation 
of  the  report  of  the  Commissioners  ^Section  16.)"  And 
counsel  argue  that  it  was  quite  evident  it  was  not  intended 
the  same  objections  could  be  raised  at  each  of  the  three 
hearings,  but  was  intended  that  the  final  resolution  of  the 
City  Council  should  be  determinative  by  the  validity  and 
regularity  of  the  proceedings  prior  to  such  resolution,  and 
that  the  appointment  of  Commissioners  by  the  County  Court 
should,  in  like  manner,  be  a  final  adjudication  of  the  validity 
and  regularity  of  the  proceedings  which  preceded  the  ap- 
pointment. 
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If  it  were  intended  that  the  action  of  the  City  Council 
should  be  conclnsive,  the  requisite  that  its  petition  to  the 
County  Court  must  **  recite  all  the  proceedings  had  in  the 
{>Temise8 '*  would  subserve  no  useful  purpose.  A  presenta- 
tion of  the  resolution  of  the  Council^  together  with  the  map^ 
or  a  description  of  the  lands  to  be  taken,  and  of  the  lands 
benefited,  would  be  all  that  would  be  necessary  to  inform 
Uie  County  Court  of  facts  necessary  upon  which  to  base  its 
action. 

But,  by  section  ten,  the  County  Court  '^  takes  jurisdic- 
tion '^  "  only  upon  the  filing  of  the  petition  mentioned  in 
section  nine."  The  power  of  the  City  Council  is  itself  lim- 
ited, and  if  the  petition  to  the  County  Court  shows  affirm- 
atiyely  that  the  Council  had  exceeded  its  power  in  passing 
the  ''final  resolution"  (so-called,)  the  County  Court  cannot 
take  jurisdiction.  The  reauirements  that  the  petition  of  the 
Council  shall ''  recite  all  tne  proceedings  had  in  the  prem- 
ises "  is  not  complied  with  by  the  recital  of  any  proceeaings, 
however  irregular  or  even  void.-  So  to  construe  it  would  be 
to  fritter  away  the  evident  intent  of  the  statute,  that  the 
County  Court  should  be  informed  that  valid  proceedings, 
culminating  in  a  valid  ''resolution  of  determination,"  had 
been  taken  by  the  Council. 

The  recora  before  us  contains  the  petition  of  the  Ci^ 
Council  to  the  County  Court,  and  the  subsequent  proceed- 
ings in  that  Court,  including  the  confirmation  of  the  report 
of  the  Commissioners  and  the  final  judgment  as  provided  for 
in  Section  18  of  the  Act.  The  petition  of  the  City  Council 
is  in  the  nature  of  a  pleading,  and  if  such  petition  is 
radically  defective,  it  is  clear  the  County  Court  acquires  no 
jnrisdictiion  to  enter  the  judgment. 

If  the  petition  is  radicaily  defective,  the  point  may  be 
taken  on  appeal,  although  its  defects  were  not  pointed  out 
bj  demurrer  or  objection  below.  The  petition  is  radically 
defective  if  it  appears  on  its  face  that  the  City  Council  did 
not  acquire  power  to  act  by  reason  of  the  insufficiency  of  the 
petition  presented  to  the  Council — a  fortioTiy  as  the  statute 

give  parties  in  interest  no  opportunity  before  the  City 
ouncil  efficiently  to  object  to  its  insufficiency. 
The  third  section  of  the  Act  reouires  the  petition  of  the 
fiye  or  more  residents  and  freeholders  to  City  Council  to 
contain  "a  statement  that,  in  the  opinion  of  the  petitioners, 
the  public  interests  reqwire  that  the  improvement  asked  for 
(describing  it  generally)  should  be  made." 

The  averment  in  the  petition  of  the  City  Council  to  the 
County  Court  is,  that  the  petition  of  the  residents  and  free- 
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holders  to  the  Ooonoil  contained  a  statement,  that,  ''in  the 
opinion  of  the  petitioners,  the  improvement  asked  for  should 
he  made.''' 

It  may  be  said,  it  is  enough  if  the  freeholders  express  a 
desire  that  the  street  be  opened  or  other  imi)rovement  mc^e; 
tiiis  must  be  all  required  by  the  statute,  since  it  must  be 
presumed  that  the  Legislature  has  not  attempted  to  give  the 
power — power  which  it  could  not  give — to  five  or  more 
K residents  and  freeholders  of  deciding  whether  the  ''public 
interests  require*'  a  municipal  improvement;  in  other  words, 
its  necessity  or  expediency. 

But  the  statute  does  not  purport  to  confer  such  power 
upon  the  petitioners.  The  fourth  section  of  the  Act  pro- 
vides that,  at  the  regular  meeting  next  after  the  meeting  at 
which  the  petition  of  the  freeholders  is  presented,  "  the 
Council  may^  by  resolution,  determine  the  lands  to  be 
benefited,"  etc.  Thus,  the  ultimate  power  of  determining 
the  necessity  and  expediency  of  the  work  is  placed  in  the 
City  Council.  The  power,  however,  like  every  other  power 
of  the  Council,  is  derived  from  the  charter  or  statute,  and 
can  be  employed  only  in  the  manner,  and  with  the  limita- 
tions prescribed  in  the  statute.  The  statute  authorizes  the 
City  Council  to  proceed  with  the  acts  looking  to  the  opening 
of  a  street  only  after  a  certain  petition  shall  be  filed  with 
the  Clerk.  It  was  for  the  Legislature  to  prescribe,  and  the 
Legislature  has  prescribed,  what  the  petition  shaU  contain. 
Until  a  petition  is  presented  containing  substantially  all 
that  the  law  says  shall  be  inserted  in  a  petition  to  initiate 
the  proceedings,  the  Council  has  no  power  or  jurisdiction  to 
act  with  reference  to  the  opening  of  a  street. 

A  statement  in  a  petition,  that,  in  the  opinion  of  petition- 
ers, an  improvement  "should  be  made,"  is  not  in  substance 
the  same  as  a  statement  that,  in  the  opinion  of  petitioners, 
'I  the  public  interests  require  the  improvement  should  be 
made.' 

And  here  it  may  be  ui^ed,  inasmuch  as  an  "  improvement  ** 
ought  not  to  be  made  except  when  "  the  public  interests  ** 
require  it,  that  the  statement  of  petitioners  of  their  opinion, 
"  tne  improvement  should  be  made,"  necessarily  includes  an 
expression  of  their  opinion  that  the  public  interests  require 
it.  But  while  the  petitioners  ought  not,  perhaps,  to  indulge 
an  opinion  that  the  improvement  shoula  be  made,  because 
their  private  interests  may  be  subserved  by  it,  such,  never- 
theless, may  be  their  opinion.  At  all  events,  the  authority 
of  the  City  Council  to  proceed  depends  upon  a  statement  in 
the  petition,  which  statement,  or  its  substantial  equivalent. 


In  the  Matteb  of  Gbote  Street,  Oakland.       203 

is  not  averred  to  haye  been  in  the  petition.  Proceedings, 
in  invUum,  by  which  the  property  of  the  citizen  is  to  be 
taken  or  assessed  are  to  be  strictly  construed.  This  rale  is 
fundamental  and  imperatiTe.  (Oooley  on  Taxation,  464,  and 
cases  cited.) 

Thnfi,  on  the  face  of  the  petition  of  the  City  Council  to 
the  County  Court,  it  appears  that  the  Council  neyer  was 
authorized  by  su£Scient  petition  to  proceed  with  reference  to 
the  opening  of  Groye  street,  or  to  pass  the  final  ^'  resolution 
of  determination."  As  a  consequence,  the  petition  of  the 
City  Council  is  radically  defective  and  does  not  support  the 
judgment  of  the  County  Court. 

Beturning  to  the  points  of  counsel  for  respondent,  it  is  by 
them  claimed,,  that  the  appointment  of  Commissioners  by 
the  County  Court  is  a  final  and  conclusive  adjudication  of 
the  validity  and  regularity  of  the  proceedings  prior  to  such 
appointment — determinative,  amongst  the  rest,  of  the  sufil- 
cienc]^  of  the  petition  of  tlie  Ci^  Council.  Passing  the 
question,  whether  a  Court,  employing  a  statutory  jurisdic^ 
tion,  special  and  limited,  which  can  be  exercised  only  upon 
the  presentation  of  a  certain  petition,  C£m  ever  conclusivehr 
give  itself  jurisdiction  when  no  petition  (or  a  totally  insuffi- 
cient one)  has  been  filed  or  presented,  it  is  enough  to  say 
that  the  statute  we  are  considering  does  not  pretend  to 
confer  the  power  upon  the  County  Court  of  finally  determin- 
ing the  sufficiency  of  the  petition  of  the  City  Council.  Nor 
is  there  anything  in  the  nature  of  the  case  which  demands 
that  we  should  recognize  the  appointment  of  Commissioners 
as  a  final  adjudication  both  of  the  validity  and  regularity  of 
the  previous  proceedings.  As  we  have  already  seen,  the 
record  before  us  consists  of  the  petition  of  the  Council  to  the 
Court  and  of  further  proceedings  in  the  Court  culminating 
in  a  statutory  judgment.  The  petition  is  the  complaint, 
which,  if  radically  defective,  may  be  objected  to  at  any  time. 
By  falling  to  demur  to  it,  or  to  object  to  its  sufficiency, 
appellants  did  not  make  that  sufficient  which  was  radically 
detective. 

It  further  and  distinctly  appears  it  was  the  intention  of 
the  Legislature  that  the  appointment  of  Commissioners 
should  not  be  finally  determinative  of  the  validity  and  regu- 
larity of  the  prior  proceeding,  from  the  circumstance  that  an 
<yfpeal  is  given  to  this  Court..  ''  Any  party  feeling  aggrieved 
by  any  of  the  proceedings,  orders  or  judgments  under  this 
Act,  may  appeal  to  the  Supreme^  Court,  as  in  other  cases  J"' 
(Sec.  25.) 
In  <<  other  cases  "  (with  the  single  exception  of  suits  for  a 
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partition  of  real  estate,  where  an  appeal  from  a  certain  de* 
cretal  order  is  given  in  express  terms),  the  appeal  oan  be 
taken  only  from  the  ultimate  judgment,  which  finatlj  disposes 
of  ike  rights  of  all  the  parties,  leaviil^  nothing  farther  to  be 
done  for  the  disposition  of  such  rights  in  the  Court  of 
original  jurisdiction.  By  the  twentj-nfth  section  of  the  Act 
we  are  considering,  no  appeal  is  granted  from  the  order  of 
judgment  appointing  Commissioners,  but  the  party  feeling 
aggrieved  by  such  order  or  judgment  may  have  the  same 
reviewed  on  an  appeal  from  the  final  judgment. 

If  we  are  correct  in  holding  that  the  petition  of  the  City 
Council  is  radically  defective  and  gave  tne  County  Court  no 
jurisdiction  to  proceed  to  the  appointment  of  Commissioners, 
the  interpretation  of  the  sixteenth  section  of  the  Act  be- 
comes comparatively  unimportant.  The  words  of  that 
section,  which  give  to  every  party  interested  a  right  to.be 
heard  ''upon  any  question  touching  the  regularity  of  the 
proceedings,"  are  oi  tiiemselves  broad  enough  to  give  to  each 
party  interested  a  right  to  object  to  proceecQngs  token  prior 
to  the  appointment  of  Commissioners.  It  is  insisted  by 
respondent,  however,  that  when  these  words  are  read  in  con- 
nection with  those  which  declare  the  order  or  judgment  of 
ihe  County  Court,  to  follow  in  case  the  objections  are  sus- 
tained ("  the  Court  may  set  the  report  aside  or  remand  the 
same  for  correction  or  alteration  in  any  particular "),  and 
with  the  last  sentence  of  the  same  section  {'*if  the  rtport  be 
9et  aside,  the  matter  may,  in  like  manner,  be  referred  to  the 
same  or  new  Commissioners  appointed  by  the  Court,  who 
shall  proceed  as  hereinbefore  provided  "),  it  is  apparent  the 
only  objections  which  may  be  taken  under  the  sixteenth 
section  are  objections  to  the  conduct  and  report  of  the  Com- 
missioners. !out,  even  if  it  be  conceded  that  by  its  terms 
the  sixteenth  section  authorizes  objections  to  the  conduct 
and  report  of  the  Cfommissioners  alone,  an  objection  to  the 
sufficienciy  of  the  petition  of  the  City  Council,  upon  whose 
averments  depends  the  jurisdiction  of  the  County  Court, 
could  be  taken  on  the  day  fixed  for  confirming  the  report  of 
the  Commissioners,  or  at  any  other  day  during  the  pendency 
of  the  proceedings. 

We  have  said  the  petition  of  the  City  Council  affirmatively 
shows  that  the  petition  presented  by  freeholders  did  not 
give  the  Council  power  to  take  any  step  toward  the  opening 
of  Grove  street.  The  objection,  therefore,  appeared  on  the 
face  of  the  petition  of  th^  Council,  and  was  in  the  nature  of 
demurrer.  JBut,  if  the  petition  of  the  Council  had  recited  a 
freeholders'  petition  sufficient  in  form  and  substance,  and 
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other  proceedings  regularly  conducted ,  *  'any  party  interested'' 
might  have  objected,  by  wa^  of  answer,  that  the  averments 
of  the  petition  of  the  Council  were  not  true.  There  can  be 
no  douDt  that  the  finding  of  the  County  Court,  upon  issues 
of  fact  thus  raised,  would  be  subject  to  review  (through  bill 
of  exceptions  on  appeal  from  the  final  judgment  of  the 
County  Court.  (Sec.  25.)  If  the  averments  of  the  petition 
of  the  Council  snowed  all  proceedings  before  that  oody  to 
have  been  valid  and  regular,  it  may  be  that  a  party  interested 
would  lose  all  right  to  dispute  such  averments  by  failing  to 
mpear  at  the  time  fixed  for  appointment  of  Commissioners. 
Here,  however,  the  petition  snows  on  its  face  that  the  City 
Council  had  no  power  to  do  any  act  looking  to  the  opening 
of  the  street. 

It  is  strenuously  urged  by  respondent  that  the  power  of 
the  City  Council  has  been  conclusively  determinea  by  the 
Council  itself;  that  we  are  estopped  by  the  ** final  resolution 
expressing  the  determination'  to  make  the  improvement 
from  inquiring  into  the  sufficiency  of  the  freeholders'  peti- 
tion, because  all  parties  in  interest  had  an  opportunity  to 
object  before  such  resolution  was  passed  by  the  Council. 

From  what  has  already  been  said  with  reference  to  the 
recitals  in  the  petition  of  the  Council  to  the  County  Court, 
and  the  contemplated  action  of  that  Court  upon  such  petition, 
it  would  seem  reasonably  clear  that  it  is  not  the  intent  ot 
the  statute  that  the  City  Council  should  itself  conclusively 
determine  its  ^wn  power. 

It  may  be  added,  the  individuals  in  interest  are  given  by 
the  statute  no  opportunity  to  object  before  the  Council. 

It  will  be  observed  that  while  the  sixth  section  requires 
the  preliminary  resolution  of  intention  to  make  the  improve- 
ment, ihe  seventh  section  does  not  authorize  any  less  than 
the  owners  of  a  majority  in  area  of  the  lands  to  be  assessed 
for  expenses  to  ''protest,"  and  does  not  authorize  the  owners 
of  property  tcdoen  to  protest  at  all.  Further,  notwithstanding 
a  protest,  the  Council  may  by  unanimous  vote,  with  the  ap- 
proval of  the  Mayor,  proceed  to  cause  the  improvement 
to  be  made. 

And  by  the  eighth  section,  if  the  owners  of  a  majority  in 
area  of  the  property  to  be  assessed  fail  to  appear  and  protest 
tiie  Council  must  immediately  pass  a  final  resolution  declar- 
ing its  determination  that  the  improvement  be  made. 

Each  person  whose  property  is  to  be  taken,  and  each  per- 
jBon  whose  property  is  to  be  assessed  to  pay  for  the  property 
taken,  is  anected  by,  and  interested  in,  the  sufficiency  of 
tiie  petition,  and  witiiout  a  sufficient  petition  the  Council 
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has  no  authority  to  pass  a  resolution  expressing  its  determi- 
nation to  proceed  with  the  improvement.  When  the  Coun- 
cil by  reason  of  a  proper  petition,  has  acquired  jurisdiction 
over  all  persons  and  property  in  interest,  it  may  go  on  with 
the  imi)royement  unless  a  protest  is  made  by  the  owners  of 
^'a  majority  in  area"  of  tne  property  to  be  assessed,  and 
^^79  by  a  unanimous  vote  and  the  approval  of  the 
Mayor,  go  on  with  the  improvement  notwithstanding  the 
protest. 

Thus — ^as  against  the  owners  of  a  '^ minority"  in  area  of 
the  property  to  be  assessed — and  as  against  the  owners  of 
the  properl^  taken  or  condemned — ^the  proceedings  of  the 
City  Council  as  prescribed  by  the  statute  are  ex  parte.  If  a 
petition  has  been  filed  which  gave  to  the  City  Council  power 
to  proceed,  the  fact  that  the  proceedings  of  the  Council  were 
ex  parte  would  not,  perhaps,  render  the  law  unconstitutional. 
But  how  can  it  be  said  the  parties  in  interest  had  an  oppor- 
tunity to  object  to  proceedings  taten  ex  parte? 

An  inferior  board  may  determine  conclusively  its  own 
jurisdiction  or  power  by  adjudicating  the  existence  of  facts, 
upon  the  existence  of  which  its  jurisdiction  or  power  depends. 
Where,  however,  the  power  depends,  not  upon  ilie  existence 
or  non-existence  of  matters  in  pais,  to  be  established  by  evi- 
dence, but  upon  allegations  in  a  petition — a  portion  of  the 
record — ^the  question  is  not  the  same.  But  even  if  it  be  ad- 
mitted that  tne  judgment  of  the  City  Council  would  have 
determined  the  sufficiency  of  the  petition,  and  the  power  of 
Council  to  proceed  upon  it,  as  against  those  given  an  oppor- 
tunity to  appear  and  object,  the  scheme  of  the  statute  affords 
no  opportunity  to  the  individual  owners  of  property,  to  be 
taken  or  assessed,  to  o'bject  to  the  sufficiency  of  the  petition 
before  the  Council.  As  we  have  seen,  the  stetute  requires 
no  notice  to  each  party  in  interest,  upon  which  he  can  be 
heard  in  opposition  to  the  ''final  resolution "  of  the  City 
Council.  How  can  a  law  be  said  to  give  one  person  (or 
more  than  one,  the  owners  of  less  than  a  ''majority  in  area'*) 
a  hearing,  when,  by  its  terms,  his  bein^  heard  at  all  depends 
upon  the  action  of  the  others  who,  with  himself,  represent 
the  ownership  "  of  a  majority  in  area  ^  of  the  property  to  be 
assessed;  when,  if  he  happen  to  be  an  owner  of  the  property 
which  the  proceedings  will  deprive  him  of  entirely,  he  cannot 
be  heard  at  all;  and  when  the  same  law  declares  that  the 
Council,  by  unanimous  vote,  may  assess  him  notwithstanding 
any  objection  he  may  make. 

To  recapitulate: 

1.  The  petition  of  the  freeholders  did  not  give  power  or 
jurisdiction  to  the  Council. 
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2.  The  ''final  resolation  of  determination  "  did  not  con- 
dnsiyely  adjudge  that  the  petition  was  sufficient  to  give  the 
Goimcil  power  to  proceed  upon  it. 

3.  The  petition  of  the  City  Council  to  the  County  Court 
affirmatiyely  shows  that  the  proceedings  taken  before  the 
Council  are  inyalidi  and  gave  the  County  Court  no  jurisdic- 
tion. 

4.  The  objection  to  the  jurisdiction  of  the  County  Court 
was  properly  taken,  and  could  have  been  taken  at  any  sta^e 
of  the  proceedings  in  that  Court,  or,  for  the  first  time,  in 
this  Court  on  appeal. 

Judgment  reversed. 

We  concur:  Sharpstein,  J.,  Myrick,  J.,  Boss,  J.,  Morri- 
son, C.  J.,  Thornton,  J. 


iH  Bane. 


[Filed  September  28,  1882.] 

No.  8520. 

BBOWN  ET  ALs.,  Petitionebs, 

vs. 
MOOBE,  JUDQE,  etc.,  Bbspokdent. 

ExEcvTioM — JxTDOMXHT  Debtob — Obdsb— JuBisDiOTioN.  If  it  be  admitted 
that  Sections  717  and  720,  0.  0.  P.  (relating  to  persons  haying  prop- 
erty of  a  judgment  debtor,  etc.),  ha^e  any  application  to  an  officer 
holding  property  of  a  judgment  debtor  by  Tirtue  of  a  legal  process  is- 
saed  against  him,  neither  of  them  infers  on  the  Court  the  power  to 
order  such  property  sold,  [nor  to  direct  that  the  proceeds  of  it  be 
paid  to  the  Olerk  of  the  Court.  Accordingly,  held,  the  Superior  Court 
exceeded  its  powers  in  making  an  order  requiring  petitioners,  consta^ 
bles,  to  pay  to  the  Clerk  of  the  Superior  Court  Hie  proceeds  of  prop- 
erty sold  under  executions  held  by  them  against  a  judgment  debtor. 

Id.— Comtucft — Pbohibition.  For  the  disobedience  of  that  Toid  order,  pe- 
titioners cpuld  not  be  lawfully  punished  for  contempt;  and  proceed- 
ings looking  to  that  end  should  be  arrested. 

Severance,  Travers  dt  Homblotvery  and  Armstrong  and  Phdps, 
for  petitioners. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Application  for  a  writ  prohibiting  the  respondent  from 
proceeding  further  in  the  matter  of  certain  contempt  pro- 
ceedings against  the  petitioners. 

From  the  verified  petition  it  appears  that  during  the 
Qonth  of  April,  1882,  sundry  suits  at  law  were  commenced 
ys  divers  persons  against  one  Bartlettin  the  Justices'  Courts 
^  Amador  County,  to  recover  certain  moneys  iJleged  to  be 
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dae  from  Bartlett  to  the  respectiye  plaintifib  in  those  suits. 
Judgment  passed  for  the  plaintiffit  tberein,  on  which  execu* 
tions  were  issued  and  placed  in  the  hands  of  the  petitioners 
in  the  present  proceedmgs,  who  are  constables  in  and  for  the 
respectiye  towns  of  Amador  County,  in  which  are  estab- 
lished the  Justices'  Courts  that  rendered  the  jud^entB. 
The  executions  thus  issued  and  delivered  to  the  petitioners 
were  by  them,  as  such  constables,  levied  on  certain  per- 
sonal property  of  Bartlett.  On  the  22d  of  May,  1882,  a 
judgment  was  entered  in  the  Superior  Court  of  Amador 
County  against  Bartlett  and  in  favor  of  one  Post,  for  a 
money  demand;  and  on  this  judgment  execution  was  issued 
on  the  same  day  and  delivered  to  the  Sheriff  of  Amador 
County.  The  Sheriff,  on  the  24th  of  May  following,  levied 
his  writ  by  delivering  to  each  of  the  constables  (petitioners 
here)  a  copy  of  the  same,  together  with  a  notice  that  all  the 
property  of  the  defendant  (Bartlett)  in  their  possession  and 
under  their  control  was  attached  in  pursuance  of  such  exe- 
cution, and  demanded  of  them  the  possession  of  the  prop- 
erty. The  constables  refused  to  deliver  the  property  to  the 
Sheriff,  and  the  next  day  the  latter  returned  the  writ  to  the 
Superior  Court,  stating  in  his  return,  substantially,  the  facts 
as  above  given.  On  the  27th  of  May,  on  an  affidavit  made 
on  behalf  of  Post,  setting  forth  that  the  judgments  rendered 
by  the  Justices'  Court  were  void,  the  Jud^e  of  the  Superior 
Court  made  an  order  directing  the  constables  to  appear  be- 
fore him  on  the  29th  of  the  same  month  and  show  cause  why 
they  should  not  surrender  the  properhr  to  the  Sheriff.  On 
the  day  named  they  appeared  and  filea  their  several  affida- 
vits, declaring  that  Ihe^  were  not  debtors  of  Bartlett,  nor  had 
they  any  property  of  his  other  than  that  levied  on  and  held 
by  them  under  and  by  virtue  of  the  executions  first  above 
mentioned.  Thereupon  the  Judge  refused  to  direct  the  con- 
stables to  deliver  the  property  to  the  Sheriff,  but  on  the  same 
day  entered  an  order  in  the  following  words :  ''  It  is  ordered, 
adjudged  and  decreed  that  plaintiff  herein  (Post)  is  author- 
ized to  institute  an  action  against  each  of  said  persons,  to 
wit:  C.  L.  French,  constable,  H.  B.  Templeton,  constable^ 
W.  H.  Brown,  constable,  and  W.  Payton,  his  deputy  con- 
stable, to  determine  whether  or  not  the  said  persons  hold 
and  retain  said  property  adversely  to  the  defendant — said 
suits  to  be  commenced  within  thirty  days  from  the  date  of 
this  ordor.  And  it  is  further  ordered  that  each  of  said  con- 
stables is  given  leave  to  sell  the  said  property  in  their  pos- 
session belon^ng  to  said  defendant  under  the  alleged  exe- 
cutions in  their  hands,  and  they,  and  each  of  said  consta- 
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bles  is  ordered  to  pay  all  the  proceeds  of  said  sales  of  prop- 
erty to  the  Olerk  of  we  Court  within  ten  days  after  the  sale 
thereof." 

A  motion  was  subsequently  made  on  behalf  of  the  consta- 
bles that  that  portion  of  iJie  order  of  May  29th,  purporting  to 
authorize  them  to  sell  the  property  in  their  possession  under 
the  writs  of  execution  in  their  hands,  and  requiring  them  to 

S%j  the  proceeds  of  such  sales  to  the  Clerk  of  the  Superior 
ourt,  be  set  aside  on  the  ground  tiiat  the  Court  had  ex- 
ceeded its  jurisdiction  in  so  ordering. 

This  motion  was  denied. 

The  constables  sold  the  property  under  and  by  virtue  of 
the  executions  held  by  them,  and  applied  the  proceeds  to 
their  satisfaction,  instead  of  paying  them  to  the  Clerk  of  the 
Superior  Court,  as  directed  by  the  order  of  Mar  29th ;  and 
upon  these  facts  being  brought  to  the  notice  of  the  Superior 
Court,  that  Court  made  an  order  to  the  effect  that  the  con- 
stables be  brought  before  the  Court  at  a  time  stated,  and 
show  cause  why  they  should  not  be  adjudged  guilty  of  con* 
tampt  of  Court  in  failing  and  refusing  to  pay  the  pro- 
ceeds of  the  sales  of  the  property  to  the  Clerk,  and  further 
directing  a  warrant  of  attachment  to  be  issued  and  delivered 
to  the  Sheriff,  commanding  him  forthwith  to  arrest  the  con- 
stables and  hold  them  in  his  custody,  unless  they  should  ex- 
ecnto  an  undertaking  in  the  sum  of  one  hundred  dollars  each 
for  their  appearance  on  the  day  named. 

The  Superior  Court,  in  making  the  orders  complained  of 
by  the  petitioners,  was  proceeding  imder  the  supposed  au- 
thority of  Sections  717  and  720  of  the  Code  of  Civil  Proce- 
dure. Even  if  it  be  admitted  that  those  sections  have  any 
application  to  an  officer  holding  property  of  a  judgment 
debtor  bv  virtue  of  a  legal  process  issued  against  him, 
neither  of  them  confers  on  the  Court  the  power  to  order  such 
property  sold,  nor  to  direct  that^  the  proceeds  of  it  be  paid 
to  tiie  Clerk  of  the  Court.  (Hartman  vs.  Olvera^  51  Cal.  501.) 
The  Superior  Court,  therefore,  exceeded  ite  power  in  making 
the  order  requiring  the  petitioners  to  pay  to  the  Clerk  of  the 
Superior  Court  the  proceeds  of  the  property  sold  under  the 
executions  held  by  them  against  Bartlett.  For  the  disobe- 
dience of  that  void  order,  the  petitioner  could  not  be  law- 
fully punished  for  contempt.  The  proceedings  looking  to 
that  end  should,  therefore,  be  arrested.  (  WiUiama  vs.  l/un^ 
neUe,  51  Cal.  422;  Quimbo  Appo  vs.  The  People,  20  N.  T. 
631.) 

Demurrer  overruled. 

We  concur:  McKinstry,  J.,  Sharpstein,  J.,  Myrlck,  J., 
Morrison,  C.  J.,  McEee,  J.,  Thornton,  J. 
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[FUed  September,  14,  1882.] 

No.  10,727. 

PEOPLE^  Respondent,  yb.  FCJQUA,  Appellant. 

Obihinaii  Law  —  Yebdict — Fobmkb  Aoquittai^ — Plsa — Visn>TSQ — Jubt. 
Where,  in  addition  to  a  plea  of  "not  gnilty,'*  defendant  pleads  a 
** former  acquittal/'  the  jnry  mnat  find  upon  both  pleaa. 

Id. — Afpiaij — ^PBasuMPT^oN.  There  is  no  presumption  on  appeal,  in  faTor 
of  the  oorrectness  of  the  judgment  appealed  from,  that  a  plea  of 
former  acquittal  was  withdrawn  or  waited  by  defendant,'  because  of 
the  failure  of  the  jury  to  find  upon  it. 

Id. — Id.  The  failure  to  find  upon  all  the  issues  does  not  raise  a  presump- 
tion that  those  not  found  upon  had  been  abandoned  on  the  trial. 

Appeal  from  Superior  Court,  Napa  County. 

Senning  and  Ham,  for  appellant. 
JUomey-Ckneral  Hart,  for  respondent. 

By  tiie  Court  : 

In  People  vs.  Kinsey,  61  Cal.  278,  the  Court  said:  "If  there 
be  a  pletf  of  '  not  guilty,*  and  also  a  plea  of  former  conviction 
or  acquittal,  the  defendant  is  entitled  to  a  verdict  on  each 
plea,  and  until  there  is  such  a  verdict  there  can  be  no  judg- 
ment of  conviction:''  and  that  case  was  followed  in  People  vs. 
HeOnng,  8  P.  C.  L.  J.  947. 

In  tiiis  case  the  defendant,  in  addition  to  the  plea  of  not 
ffuilty,  pleaded  a  former  acquittal.  The  jury  returned  a  ver- 
dict of  manslaughter  and  omitted  to  find  upon  the  plea  of 
former  acquittal.  The  record  does  not  disclose  that  the 
defendant  withdrew  or  waived  the  defense  of  a  former  ac- 
quittal; but  the  Attorney-General  contends  that  in  the  ab- 
sence of  anything  appearing  to  the  contrary  the  appellate 
Court  must  presume  in  support  of  the  correctness  of  the 
judgment  of  me  Court  beloV  that  that  defense  was  withdrawn 
or  waived. 

But  we  are  not  aware  that  the  doctrine  of  presumptions 
has  ever  been  carried  to  that  length.  To  presume  that  a 
party  had  withdrawn  or  waived  a  defense  which  he  had 
pleaded,  simply  because  a  jury  had  failed  to  find  upon  it, 
might  lead  to  very  serious  consequences.  The  evidence  in 
the  case  is  not  before  us,  and  we  cannot  know  whether  any 
attempt  was  made  to  establish  that  defense.  But  as  we  view 
the  matter,  it  is  immaterial  whether  there  was  or  was  not. 
If  the  jury  had  found  in  favor  of  the  people  upon  the  plea  of 
a  former  acq[uittal,  and  had  failed  to  find  upon  the  plea  of 
not  guilty,  it  does  not  seem  probable  that  we  would  have 
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been  asked  to  premime  in  support  of  a  jadgment  of  oonvio- 
tion,  that  the  defendant  had  withdrawn  or  waived  his  plea  of 
not  goilty. 

It  has  oeen  repeatedly  held  by  this  Court  that  the  failure 
of  a  trial  Court  to  find  upon  all  the  issues  raised  b^  the 
pleading  was  a  'sufficient  ground  for  a  reversal  of  a  judg- 
ment. It  has  never  been  suggested  in  such  cases  that  the 
faQure  to  find  upon  all  the  issues  would  raise  a  presumption 
that  those  not  found  upon  had  been  abandoned  on  the  trial. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

In  Bane. 


I  [FUed  September  15,  1882.] 

No.  10,750. 
PEOPLE,  Respondent,  vs.  HAEDISSON,  Appellant. 

CoHMmcxNT — ^Depositionb — Invosmatiom.  An  order  of  oommitment  under 
Section  872,  Penal  Opde,  is  properly  endorsed  on  the  depositions 
taken  at  the  examinations;  not  upon  the  depositions  aqpompanying 
the  information. 

Id.— JsoPABDT — JuDaMXRT — AppsAL — Nbi97  Tbial.  As  to  the  plea  of  '*  onoe 
in  jeopardy  *'  based  on  a  former  conviction  and  reversal  by  the  Bn* 
preme  Gofurt,  hM:  Firsts—It  does  not  appear  that  the  testimony  given 
on  the  second  trial  was  identical  with  that  given  on  the  first'  trial;  in- 
deed, other  evidence  was  given,  material  and  substantia].  Second — 
This  case  is  not  within  Section  1262,  Penal  Code.  On  the  former 
I  appeal,  not  only  was  the  judgment  reversed,  but  the  order  refusing  a 

new  trial  was  also  reversed — ^which  was  equivalent  to  the  granting  of 
a  new  trial. 

XxsTBUcnoHs — CiBcuifSTAKTXAii  Eyidknge.  The  instructions  held  not  con- 
flicting, and  tiie  instruction  excepted  to  sustained  by  People  vs.  CrO' 
I  nin,  U  Oal.  191,  and  People  vs.  PadUlia,  42  Id.  635. 

I  Appeal  from  Saperior  Oourt,  San  Benito  Ooxmty. 

I  MaCrotkey  dk  Brothertony  for  appellant. 

Ai^CTveif'Oeneral  Hart^  for  respondent. 

MiBiOK,  J.,  delivered  the  opinion  of  the  Oourt: 

,  *  First — On  the  seventh  of  December,  1880,  an  information 
was  laid  before  a  Justice  of  the  Peace,  accusing  ''John  Doe, 
real  name  unknown,"  of  the  crime  of  grand  larcenv,  and  a 
warrant  of  arrest  was  issued.  On  the  twenty-seventh  of  that 
monih,  the  defendant,  haying  been  arreBted,  was  examined, 
and  the  depositions  of  witnesses  were  reduced  to  writing. 
The  defendant  declared  his  name  to  be  Pierre  Hardisson. 
After  the  hearing,  the  Justice  endorsed  upon  the  deposition 
taken  on  the  twenty-seventh  (not  on  the  information  laid  on 
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the  seventh,)  the  order  provided  for  by  Section  872  of  the 
Penal  Code.  The  defendant  olaims  on  this  appeal  that  the 
order  should  have  been  endorsed  on  the  depositions  accom- 
panying  the  information,  instead  of  the  depositions  taken  at 
the  examination.  The  point  is  not  well  taken.  The  order 
was  rightly  endorsed  on  the  depositions  taken  on  tiie.  exami- 
nation, and  complies  with  Section  872,  Penal  Code. 

Second — ^On  a  former  trial  the  defendant  was  found 
^Ity,  and  he  appealed  to  this  Court.  This  Court  rendered 
judgment  in  thi9  following  words:  ^'The  defendant  was 
prosecuted  for  grand  larceny,  and  was  convicted  of  that 
crime.  The  evidence  was  clearly  insufficient  to  justify  a 
conviction,  and  error  is  confessed  by  the  Attorney-General. 
Judgment  and  order  reversed."  After  the  going  down  of 
the  remittitur  the  defendant  was  put  upon  his  trial  and  inter- 
posed a  plea  of  once  in  jeopardy,  such  plea  being  based  on 
the  former  conviction  and  reversal.  On  that  plea  verdict 
was  for  the  people.  The  second  trial  was  upon  the  same  in- 
formation, for  the  same  offense.  1.  It  does  not  appear  that 
the  testimony  given  on  the  second  trial  was  identmed  with 
that  give^  On  me  first  trial;  indeed  other  evidence  was  given, 
material  and  substantial.  2.  This  case  is  not  within  Section 
1262,  Penal  Code.  On  the  former  appeal,  not  only  was  the 
judgment  reversed,  but  the  order  refusing  a  new  trial  was 
also  reversed-— which  was  equivalent  to  the  granting  of  a  new 
trial.  There  is  no  merit  in  the  point  here  made  by  the  de- 
fendant. 

The  following  instruction  was  given  by  the  Court  and  ex- 
cepted to:  ''In  order  to  convict  upon  circumstantial  evi- 
dence, the  circumstances  should  be  such  as  to  produce 
nearly  the  same  degree  of  certainty  as  that  which  arises 
from  direct  testimonj^,  and  to  exclude  a  rational  probability 
of  innocence.  The  circumstances  ought  to  be  of  such  a  na- 
ture as  not  to  be  reasonably  accounted  for  on  the  supposition 
of  the  defendant's  innocence,  but  perf ec^  reconcilable  with 
the  supposition  of  defendant's  guilt."  The  jury  were  also 
instructed  that  they  must  be  satisfied  from  tne  evidence  of 
the  guilt  of  the  defendant  beyond  a  reasonable  doubt  before 
they  find  him  guilty.  There  is  no  substantial  conflict  in 
these  instructions.  The  instruction  excepted  to  is  sua- 
tained  by  People  vs.  Cronin,  34  Cal.  191;  and  People  vs.  Pa- 
diUia.  42  Cal.  535. 

We  see  no  error  in  the  record 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McKee,  J.,  McKinstry,  J.,  Mor- 
rison, C.  J.,  Thornton,  J. 
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In  Bakk. 


[FUed  October  5,  1882.] 

No.  8554. 

« 

DAT,  PETmoNEB,  vs.  SUPERIOB  COTJET,  Respondent. 

IkBOLTEKCT  —  BAinEBUFTGY  —  CotTBTB  —  JUBIBDICTIOK  —  AtTjLCHMSNT.      The 

estate  which  passes  into  the  control  of  the  United  States  Banlnraptoy 
Court  by  asirignment  in  bankruptcy  is  that  which  the  banhrapt  then 
has.  Property  subsequently  acquired  forms  no  part  of  the  estate  in 
bankruptcy,  nor  is  it  subject  to  distribution  among  creditors  under 
the  adjudication  in  bankruptcy. 
Js>, — ^Ix>.  When  petitioner,  a  creditor,  instituted  his  attachment  suit,  having 
obtained  leave  from  the  Bankruptcy  Court,  and  levied  upon  the  interest 
of  P.,  bankrupt,  in  property  acquired  after  the  adjudication  in  bank- 
ruptcy, he  submitted  himself,  as  a  creditor,  and  his  rights,  *to  the  exclu- 
Bive  jurisdiction  of  the  State  Court;  and  his  rights,  whatever  they  n^ght 
be,  were  determinable  by  the  laws  of  the  State.  The  proceedings  in 
bankruptcy  in  the  United  States  Court  did  not»  in  any  way,  interfere 
with  the  proceedimais  in  insolvency  in  the  State  Court. 

H.  G.  FlrAavghj  for  petitioner. 
Lake  and  Ixnoenthal,  for  respondent. 

McEjee,  J.,  delivered  the  opinion  of  the  Court: 

In  this  case  the  petitioner  asks  for  a  writ  of  prohibition  to 
forbid  the  defendant — the  Superior  Court  of  the  city  and 
coontv  of  San  Francisco — from  interfering  with  the  interest 
of  one  Simon  Peckerman  in  some  personal  property,  which 
has  been  attached  in  a  suit  pending  in  favor  of  the  petitioner 
against  the  said  Peckerman  and  one  Jeremiah  James. 

If  the  Superior  Court  is  entertaining  a  proceeding  of 
which  it  has  no  jurisdiction,  or  if,  having  jurisdiction,  it  is 
assuming  to  exercise  an  unauthorized  power  over  property 
not  subject  to  its  jurisdiction,  or  whicn  is  within  tne  juris- 
diction of  another  tribunal,  the  petitioner  is  entitled  to  the 
writ  which  he  asks;  otherwise  he  is  not  The  question, 
tiierefore,  presented  to  us  relates  simply  to  jurisdiction. 
Uppo  vs.  The  People,  20  N.  T.  531;  Pecple  vs.  Nichols,  79 
Id.  682;  Muurer  Y8.  Mitchell,  53  Cal.  289;  iBrundage  vs.  Kem 
Cb.,  47  Id.  81.) 

The-f  acts  out  of  which  the  question  arises  are  these :  In 
the  year  1872,  Simon  Peckerman  and  Jeremiah  ^ames  were 
co-partners,  engaged  in  carrying  on  business  by  the  firm 
name  of  Peckerman  &  James.  As  such  they  became  in- 
debted to  various  persons,  includin^g  the  petitioner,  and, 
being  unable  to  pay  their  debts  in  the  due  course  of 
business,  they,  on  tne  twen^-ninth  of  July,  1872,  voluntarily 
filed  their  petition,  in  the  United  States  District  Court  for 
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the  District  of  Oalifomia,  to  be  declared  bankrupts,  in- 
diyidnally  and  as  partners;  and,  on  that  day,  the^  were  so 
adjndicatod.  But  they  never  received  their  certificates  of 
discharge;  and,  pending  the  proceedings,  the  petitioner,  as 
one  of  their  creditors,  procured,  on  the  sixth  of  June,  1882, 
from  the  Bankruptcy  Court,  an  order  granting  him  per- 
mission to  enforce  his  claims  to  final  judgment  against  the 
debtors*  Under  that  order  the  petitioner,  on  June  13, 1882, 
commenced  a  suit  against  Peckerman  &  James  to  recover 
judgment  against  them  for  the  amount  of  his  demands;  and 
m  that  suit  ne  caused  to  be  issued  an  attachment,  which  was 
placed  in  the  hands  of  the  Sheriff  of  Merced  County,  in  this 
otate;  and  the  Sheriff,  by  virtue  of  the  writ,  on  June  13, 
1882,  seized  a  stock  of  clothing,  dry  goods,  and  general 
merchandise,  which  then  belonged  to  the  said  Peckerman 
and  one  Abraham  Bosenthal,  both  of  whom  were,  at  that  time, 
co-partners  and  carrying  on  business  by  the  firm-name  of 
Bosenthal  &  Co.  On  the  fifteenth  of  June,  1882 — two  days 
after  the  levy  of  the  attachment  iipon  their  stock  in  tracfe, 
Bosenthal  &  Co.,  being  insolvent,  filed  their  petition  in  the 
Superior  Court  of  the  city  and  county  of  San  Francisco, 
accompanied  with  the  schedule  and  inventory  required  by 
the  State  statute  of  insolvency,  to  be  discharged  from  their 
debts  as  insolvent  debtors.  Upon  filing  the  petition,  ibe 
Court,  by  an  order  regularly  entered,  as  provided  by  the 
statute,  directed  the  Sheriff  of  the  city  and  county  of  San 
Francisco  to  take  possession  of  all  the  property  of  the  in- 
solvents; required  all  the  creditors  of  the  firm  to  appear  on 
July  20th,  18)32,  to  prove  their  debts  and  choose  an  assignee, 
and  stayed  all  suits  and  proceedings,  including  the  attach- 
ment suit  of  the  petitioner,  commenced  against  tibe  insolvent 
debtors. 

This  order,  it  is  contended,  the  Superior  Court  had  no 
jurisdiction  to  make  so  as  to  affect  the  property  of  Pecker- 
man, or  the  suit  of  the  petitioner  against  him,  because  the  pro- 
ceedings in  bankruptcy  against  Peckerman  &  James,  in  the 
United  States  District  Court,  were  still  pending,  under  the 
United  States  bankrupt  law,  which,  although  repealed,  had 
been,  by  the  express  terms  of  the  repealing  law,  continued 
in  force,  as  to  proceedings  commenced  under  it;  and,  being 
in  force,  it  suspended  the  State  insolvent  law,  so  that  the 
District  Court  had  exclusive  jurisdiction  over  the  persons 
and  property  of  the  adjudicated  bankrupts,  Peckerman  & 
James. 

There  is  no  doubt  that  the  United  States  Court  aoauired 
jurisdiction  over  the  property  and  persons  of  tiiose  deotors; 
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and  that  it  still  retained  that  jurisdiction  as  far  as  the 
adjadioation  of  bankruptcy  was  concerned.  All  the  propertgr 
of  the  debtors  passed  by  the  assignment,  under  the  adjudi- 
cation, into  the  nands  of  the  assi^ee  in  bankruptcy;  and,  in 
contemplation  of  law,  the  property  was  in  the  custody  of  the 
Court  from  the  commencement  of  the  proceedings.  (Maya 
YS.  The  Manufacturers'  National  Bank,  64  Penn.  74.)  But 
the  estate  consisted  only  of  the  property  which  the  bankrupts 
then  had.  After  they  had  been  adjudicated  bankrupts  and 
had  surrendered  all  their  estate  for  the  benefit  of  their 
creditors,  they,  or  either  of  them,  were  left  free  to  enter  into 
new  business  relations,  and  to  make  acquisitions  of  any 
other  property;  and  property  thus  subsequently  acquired 
would  form  no  part  of  tne  estate  in  bankruptcy,  nor  be 
subject  to  distribution  amon^  creditors  under  the  adjudica- 
tion of  bankruptcy.  Such  is  the  law  as  it  has  been  ex- 
pounded by  the  bankruptcy  Courts. 

In  re  Isaac  Rosenfdd,  1  IS.  B.  B.  319,. the  debtor,  after  he 
had  filed  his  petition  and  beeiv  adjudicated  a  bankrupt, 
entered  into  business  relations  with  some  friends,  wno 
sappUed  him  with  means,  and  others  who  opened  for  him  a 
Umited  credit,  in  the  business  of  bupng  and  selling  stocks 
and  gold  on  account,  in  which  he  aojuired  an  interest,  and 
it  was  held  that  the  interest  thus  acquired  did  not  constitute 
any  portion  of  the  property  of  the  bankrupt,  nor  had  his  old 
creditors  any  interest  in  it. 

In  re  C.  O.  Patterson,  Id.  135,  the  debtor  had  filed  his 
petition  on  June  25,  1867,  to  be  adiudicated  a  bankrupt; 
and  was  so  adjudicated  September  12,  1867.  Intermediate 
the  filing  of  his  petition  and  entry  of  the  order  of  adjudica- 
tion, the  bankrupt  had  borrowed  $5,000,  which  some  of  his 
old  creditors,  who  had  proved  up  their  debts,  sought  to 
have  made  part  of  his  estate  in  bankruptcy,  for  distribution 
among  his  creditors,  but  the  Court,  Blatchford,  Justice, 
held  that  neither  the  money  nor  its  products  constituted  any 
part  of  the  estate,  and  that  the  bankrupt  could  not  be 
compelled  to  account  for  either. 

"When,"  says  the  learned  Judge,  ''an  adjudicjsttion  of 
bankruptcy  is  made  following  the  petition,  it  is  then  judi- 
cially established  that  the  proceedings  in  the  case  com- 
m^ced  when  the  petition  was  filed.  The  date  of  the  filing 
of  the  petition  becomes,  after  the  adjudication  of-  bank- 
ruptcy, the  date  from  which  the  assi^ee  takes  all  the 
Sroperty  of  the  bankrupt,  which  was  his  property  at  that 
Sktefhutthe  assignee  does  not  take  anything  which  became  the 
property  of  the  bankrupt  after  that  date.''    Debts  provable 
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against  the  estate  of  the  bankrupt  must  also  be  dne  or  exist 
at  that  date,  "  subject  to  the  special  provisions  of  Section  19, 
as  to  contingent  debts  in  order  to  be  discharged.  In  other 
words,  the  date  of  the  filing  by  or  against  a  debtor  is  the 
date  at  which,  if  an  adjudication  of  bankruptcy  follows,  the 
old  order  of  things  passes  away  and  a  new  leaf  is  turned 
over.  Any  other  construction  would  work  injustice  either 
to  the  bankrupt  or  his  creditors.  As  he  can  be  discharged 
only  from  debts  which  existed  on  the  day  the  petition  was 
filed,  it  would  be  wrong  to  give  to  the  creditors  holding 
those  debts  property  acquired  by  him  after  that  day,  and 
thus  take  it  away  from  the  bankrupt  or  from  creditors  whose 
debts,  because  not  in  existence  on  that  day,  cannot  be 
proved  against  him  under  his  bankruptcy."    (Id.) 

The  property  acquired  by  Peckerman,  subsequent  to  the 
adjudication  in  bankruptcy,  and  attached  by  the  petitioner 
in  his  suit  against  the  bankrupts,  was,  therefore,  no  part  of 
their  estate  in  bankruptcy,  and  the  United  States  District 
Court  had  no  jurisdiction  over  it. 

The  mere  fact  that  the  petitioner  was  proceeding  under  an 
order  of  that  Court  did  not  give  that  Court  jurisdiction,  nor 
extend  its  jurisdiction  over  tne  proceedings  which  were  com- 
menced under  the  order.  The  right  granted  by  the  order 
was  one  enforceable  against  the  debtor,  within  tne  jurisdic- 
tion of  a  State  Court,  according  to  the  laws  of  the  State. 
When,  therefore,  the  petitioner  instituted  his  attachment 
suit,  and  levied  the  attachment  upon  the  interest  of  Pecker- 
man  in  the  property  acquired  after  the  adjudication  in 
bankruptcy,  he  submitted  himself,  as  a  creditor,  and  his 
rights,  to  the  exclusive  jurisdiction *of  the  State  Court;  and 
his  rights,  whatever  they  might  be,  were  determinable  by 
the  laws  of  the  State.  According  to  those  laws  the  rights 
which  he  acquired  by  the  levy'  of  the  attachment  upon  the 

Sroperty  of  his  debtor,  were  inchoate,  and  subject  to  be 
efeated  by  the  death  of  the  debtor,  or  by  an  adjudication 
of  the  insolvency  of  the  debtor  under  the  State  insolvent 
law.  Upon  the  happening  of  either  event,  the  attachment 
upon  his  property  was  dissolvable,  and  the  attached 
property  would  pass  into*  the  hands  of  the  administrator  in 
the  one  case,  or  into  those  of  his  assignee  in  insolvency  in 
the  other,  for  the  benefit  of  his  creditors.  (Myers  vs.  MoU, 
29  Cal;  367;  Hensley  vs.  Morgan,  47  Id.  622;  Howe  vs. 
Union  Ins.  Co.,  42  Id.  528;  Ham  vs.  Cunningham,  60  Id.  365; 
Sec.  17,  Insolvent  Act  of  1880.) 

When,  therefore,  Peckerman  &  Rosenthal,  two  days  after 
the  levy  of  the  attachment  upon  Peckerman's  interest  in  ilie 
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Sroperty,  filed  their  petition  in  the  Superior  Court,  to  be 
eclared  insolvent  debtors,  the  Court  acquired  jurisdiction 
of  the  subject-matter  and  the  parties  (Langenour  vs.  French^ 
84  Cal.  92) ;  the  property  of  ttie  insolvents,  relieved  of  the 
attachment  upon  it,  pasi^  into  the  custody  of  the  Court  for 
Ae  benefit  of  their  creditors,  and  thereafter  the  petitioner, 
as  a  creditor  of  one  of  the  insolvents,  and  his  rights,  became 
subject  to  the  exclusive  jurisdiction  of  the  State  Court.  As 
a  creditor  he  was  bound  to  seek  the  enforcement  of  his  de* 
mands  within  that  jurisdiction.  The  United  States  District 
Court  had  no  jurisdiction,  nor  did  the  proceedings  in  bank- 
ruptcy in  any  way  interfere  with  the  proceedmgs  in  in- 
solvency in  the  State  Court. 
Writ  denied. 

We    concur:    Boss,  J.,   McEinstry,  J.,   Sharpstein,  J., 
Hyrick,  J.,  Morrison,  C.  J.,  Thornton,  J. 
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[FDed  October  9,  1882.] 

No.  8039. 

CUNNINGHAM,  Respondent, 

vs. 
WARNEKET,  Appellant. 

BsBTiGB  By  Mail— Nonoi  of  Appiaxi — Atfidayit.  The  affidavit  of  serrice 
of  notice  of  appeal  does  not  show  where  the  affiant  or  where  defendant 
(appellant)  resided.      ' 

Id. — In . — BmDraccs.  The  plrson  making  the  serrioe  and  the  person  served 
must  reside  or  have  their  offices  in  **  different  places  "  to  justify  ser- 
vice by  mail. 

Id. — Id.  As  between  persons,  both  of  whom  were  in  Santa  Boss,  the  service 
should  have  been  personal.     (O.  0.  P.  1012,  1013.) 

Appeal  from  Superior  Court,  Sonoma  County. 

BuTTiett  dt  Newman^  for  appellant. 
A.  B.  Ware,  for  respondent. 

By  the  Coubt  : 

The  affidavit  of  service  of  notice  of  appeal  is  as  follows: 

Venue: 

''Daniel  Brennan  being  duly  sworn,  deposes  and  says:  I 
am  and  was  at  the  time  of  service  by  mauage  of  tilie  within 
copy,  notice  of  appeal,  a  white  male  citizen,  over  the  age  of 
eighteen  years,  and  competent  to  be  a  witness  in  this  action; 
tbaty   on  the  fifteenth  day  of  August,  1881,  I  served  the 
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within  copy  notice  of  appeal  by  mailage  on  A.  B.  Ware,  Esq.; 
attorney  for  plaintiff,  by  leaving  in  the  United  States  Post- 
office  in  the  city  of  Santa  Bosa,  county  of  Sonoma,  and  State 
of  Oalifomia,  a  copy  of  the  within  notice  of  appeal^  directed 
to  said  A.  B.  Ware,  Esq.,  at  his  place  of  business  in  said 
city  of  Santa  Bosa,  and  county  and  State  aforesaid,  and  pay- 
ing the  full  postage  price  thereon  and  the  same  registered. 

''  Daniel  Bbennan. 
'•  Subscribed,"  etc. 

The  affidavit  does  not  show  where  the  affiant  or  where  de- 
fendant (appellant)  resided.  The  person  making  the  service 
and  the  person  served  must  reside,  or  have  their  offices  in 
**  different  places  "  to  justify  the  service  by  mail.  As  be- 
tween persons,  both  of  whom  were  in  Santa  !Uosa,  the  service 
should  have  been  personal.     (C.  C.  P.  1012,  1013.) 

Appeal  dismissed. 

Depabtment  No,  2. 


fPiled  October  3,  1882.1 

No.  7006. 

WELTON  ET  AL.,  Appellants, 

vs. 
COOK  ET  AL.,  Bespondents. 

Lis  Pendknb— Notick — Qtrzir  Trrus.  Action  to  qniet  title.  In  a  former 
action  of  like  nature  plaintilf  therein  (grantor  of  Oook,  defendant 
herein)  filed  a  lis  pen!dens.  Defoidaftt  herein  claims  that  he  is  un- 
affected by  the  lis  pendens  so  filed,  and  as  defendants  therein  filed  no 
lis  pendens,  giving  notice  of  afflrmatiTe  relief  asked  by  them,  he  is  not 
bound  by  the  jndgment  in  their'  favor.  Bat,  held,  by  the  Us  pendens 
filed  by  Uie  plaint  in  that  action,  his  grantee  had  notice  that  while 
he,  such  plaintiff^  claimed  to  be  the  rightf  al  owner  of  the  premises, 
the  defendants  therein  claimed  an  interest  adyerse  to  him,  and  thai 
the  Court  was  asked  to  adjudicate  upon  the  respectiye  claims. 

Id. — Id.  Admitting  (which  the  Oourt  does  not)  that  defendants  in  the 
former  action  were  bound  to  file  a  notice  of  their  claim  for  affirmatiTe 
relief,  as  Oook  had  notice  that  an  equitable  action  was  pendimi,  the 
judgment  of  the  Court  th^t  his  grantor  had  no  title  was  binding  upon 
him;  and  as  he  entered  under  the  deed  from  such  grantor,  pending 
the  litigation,  claiming  no  other  right  than  such  as  the  deed  conferred 
upon  Mm,  he  is  as  much  bound  by  the  judgment  that  his  grantor 
not  the  owner  as  the  grantor  himself  would  have  been. 

Appeal  from  Twelfth  District  Court,  San  Francisco. 

Latimer  &  Morrow^  for  appellants. 
J.  B,  Hart,  for  respondents. 
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By  the  Coubt  : 

In  1864,  one  Learned  commenced  an  action  against  the 
plaintifb  herein  and  others^  claiming  to  be  the  owner  of  the 
premises  in  controyersy,  alleging  that  the  defendants 
herein  (among  whom  were  the  plalnti^  here)  claimed  an 
interest  in  the  premises  adverse  to  him,  and  a^ed  that  his 
title  be  quieted.  Learned  filed  a  notice  of  the  pendency  of 
the  action.  The  defendants  in  that  action  answered,  alleg- 
ing themselyes  to  be  the  owners  in  fee,  and  prayed  that  the 
tifle  he  quieted  as  against  their  adversary,  but  they  did  not 
file  any  notice  of  the  pendency  of  the  action.  Learned  had 
jnd^ent  as  prayed  for,  but  on  appeal  this  Court  reversed 
the  judgment  aQd  directed  a  judgment  to  be  entered  for  the 
defendants  as  prayed  for  by  them.  Judgment  was  ac- 
cordingly entered  May  6,  1874.  Pending  that  action,  to  wit, 
May  7,  ±866,  Learned  conveyed  the  premises  to  Marcus  M. 
Cook,  defendant  here.  The  deed  contained  a  covenant  of 
warranty  ''  against  aU  claims  of  John  K.  Moore  and  Merrit 
Welton  et  al.  Merrit  Welton  was  one  of  the  defendants  in 
that  action. 

The  action  now  before  i;is,  commenced  August  12,  1874, 
was  brought  to  quiet  the  titie  of  the  plamtiffs  to  the' 
premises,  the  plaintifib  alle^ng  themselves  to  be  the  owners 
in  fee,  and  defendants  claim  an  interest  adverse  to  them. 
The  defendant  M.  M.  Cook  answers,  claiming  that  he  is  the 
owner,  and  asks  that  his  titie  be  quieted.  The  defendant 
P.  A.  Cook  claims  as  incumbrancer  of  his  co-defendant. 

The  Court  below  found  the  facts  as  above  stated,  and  also 
the  following:  That  after  the  judgment  in  the  former  suit, 
a  writ  for  the  possessictn  of  the  premises  was  issued,  and 
was  executed  by  the  Sheriff  on  the  ninth  of  May,  1874,  by 
placing  the  Wettons  in  possession  of  the  lot  in  controversy; 
and  the  Court  also  found  that  the  defendant  M.  M.  Cook 
went  into  possession  of  the  ^premises  on  the  seventh  of 
May,  1866,  the  date  of  his  deed  from  Learned,  under  that 
deed;  that  he  neither  has  nor  claims  any  titie  except  such  as 
he  obtained  by  that  deed  or  such  as  he  may  have  acquired 
by  the  statute  of  limitations,  and  that  he  had  held  the  pos- 
session adversely  from  the  date  of  his  entry  under  the  deed 
to  the  date  of  me  findings,  December  11,  1879.  The  con- 
clusion of  law  drawn  by  i£e  Court  was  that  plaintiffis'  cause 
of  action  was  barred  by  the  statute  of  limitations,  and  judg- 
ment was  accordingly  rendered  for  defendants. 

The  defendant  M.  M.  Cook  claims  that  he  is  unaffected  by 
{he  lis  pendens  filed  by  the  plaintiff  (his  grantor)  in  the  for- 
mer suit,  and  that  as  the  defendants  therein  filed  no  Us 


220  People  t;.  Cook. 

pendens  giying  notice  of  the  affirmative  relief  asked  by  them, 
ne  is  not  bound  by  the  jndgpient  in  their  favor.  By  the 
Ua  pendens  filed  by  tne  plaintm  (Learned)  in  that  action,  his 

Eantee  (Oook,  defendant  here)  had  notice  that  while  he, 
earned,  claimed  to  be  the  rightful  owner  of  the  premises, 
the  defendants,  Weltons,  claimed  an  interest  therein  adverse 
to  him,  and  that  the  Oourt  was  asked  to  adjudicate  upon  the 
respective  claims;  and  admitting  (which  we  do  not)  that  in 
such  case  the  Weltons  were  bound  to  file  a  notice  of  their 
claim  for  affirmative  relief,  as  Cook  had  notice  that  an 
equitable  action  was  pending,  the  judgment  of  the  Oourt 
that  Learned  had  no  title  was  binding  upon  him;  and  as  he 
entered  under  the  deed  from  Learned,  pending  the  litigation, 
claiming  no  other  right  than  such  as  the  deed  conferred 
upon  him,  he  is  as  much  bound  by  the  judgment  that 
Learned  was  not  the  owner  as  Learned  himself  would  have 
been.  The  first  opinion  filed  in  Corwin  vs.  Bensleyy  43  GaL 
260,  is  not  an  adjudication  upon  this  point,  because  a  re- 
hearing was  granted,  and  in  the  jud^ent  on  rehearing  the 
effect  of  the  Ks  pendens  filed  by  Oorwin  was  expressly  omitted 
from  determination. 

It  may  be  observed  that  this  action  was  brought  within 
two  years  from  the  date  of  the  judgment  in  the  former 
action. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


In  Bane. 

[Filed  October  6,  1882.] 

No.  10,766. 

PEOPLE,  Bespondent,  vs.  OOOE,  Appellant. 

AsDUonoN — FracAiiK  PsoenraTioN — Fathks — Custodt  of  Cbixj>— Ck>iiBCiiT. 
Upon  a  trial  of  acoased  for  Tiolating  Section  867,  Penal  Code:  **  EToiy 
person  who  takes  away  any  female  under  the  age  of  eighteen  yean 
from  her  father,  mother,  guardian,  or  other  person  having  the  legal 
charge  of  her  person,  without  their  consent,  for  the  purpose  of  prosti- 
tution, is  punishable,"  etc.— ^e  Court  properly  instructed  the  jury 
that  the  father  has,  by  nature  and  by  the  law,  the  legal  chaige  of  tiio 
persons  of  his  children  uniil  they  arrive  at  the  age  of  majority;  and 
that  if  defendant  took  the  female  from  such  charge,  for  the  purpose  of 
prostitution,  it  was  immaterial  whether  he  knew  that  she  had  a  faOier 
Uving;  and  was  equally  immaterial  whether  the  act  was  done  with  or 
without  her  consent. 

Id. — Id.  The  statute  was  intended  not  only  for  the  protection  of  femaleB 
under  a  certain  age  from  the  wiles  and  machinations  of  bad  men,  bat 
was  also  intended  to  protect  the  family  fh>m  sorrow  and  disgrace. 
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Id.^Id.  The  eyidAiioe  showed  that  a  lemale,  between  sixteen  and  seventeen 
yean  of  age.  was  placed  by  lier  father  in  the  employ  of  one  Ooleman, 
in  the  city  oif  Sacramento,  and  having  remained  in  the  employ  of  Oole- 
man for  abont  one  week,  left  without  the  consent  or  knowledge  of  her 
fattier.  She  then  went  to  different  places  in  that  city  and  slept  in  sereral 
honses,  leading  a  dissolute  and  immoral  life,  nntU  she  met  defendant. 
An  improper  intimacy  at  once  commenced  between  him  and  her,  and, 
at  its  beginning,  he  proposed  to  her  that  she  should  go  into  a  house 
of  prostitution  and  support  him  out  of  money  made  by  her  as  inmate 
of  such  house.  This  arrangement  was  carried  into  effect,  and  defend- 
ant took  the  girl  to  different  houses  of  prostitution:  Held,  the  evidence 
jnrtified  the  verdict.  When  taken,  the  girl  was,  in  contemplation  of 
law,  in  the  charge  of  her  father. 

Appeal  from  Saperior  Court,  Sacramento  Connty. 

J.  K  Bvddy  for  appellant. 
AU&rney-Chfieral  Hart,  for  respondent. 

KoBBiBON,  C.  J.,  delivered  the  opinion  of  the  Court 
(McEjnstry^  J.,  and  Sharpstein,  J.,  dissenting): 

The  defendant  was  prosecuted  by  information,  and  oon- 
ncted  of  violating  Section  267  of  the  Penal  Code,  which 
reads  as  follows : 

'*  Every  person  who  takes  away  any  female  under  the  age 
of  eighteen  years,  from  her  father,  mother,  guardian,  or 
other  person  having  the  legal  charge  of  her  person,  without 
their  consent,  for  me  purpose  of  prostitution,  is  punishable 
by  imprisonment  in  the  State  Prison,  not  exceeding  five 
years,  and  a  fine  not  exceeding  one  thousand  dollars.*' 

The  evidence  shows  that  one  Bebecca  Sproul,  a  female 
between  sixteen  and  seventeen  years  of  age,  was  placed  by 
her  father  in  the  employ  of  one  Coleman,  in  the  citv  of  Sac- 
ramento, and  having  remained  in  Coleman's  service  for  about 
one  week,  she  left  there  without  the  consent  or  even  the 
knowledge  of  her  father.  She  then  went  to  different  places 
in  the  city,  and  slept  in  several  houses,  leading  a  dissolute 
and  immoral  life,  until  she  met  the  defendant,  at  the  swim- 
ming baths  in  Sacramento.  An  improper  intimacy  at  once 
commenced  between  the  defendant  and  herself,  and,  at  its 
beginninKy  he  proposed  that  she  should  go  into  a  house  of 
prostitution,  and  support  him  out  of  the  money  made  by  her 
IS  an  inmate  of  such  a  house.  This  arrangement  was  carried 
into  effect,  and^the  defendant  took  the  girl,  first,  to  a  house 
of  prostitution  m  Woodland,  and  afterwards  to  a  house  of 
the  same  character  in  Dixon.  The  Court  below  instructed 
the  jury  to  the  effect,  that  the  father  has  by  nature  and  hj 
he  law,  the  legal  charge  of  the  persons  of  has  children  until 
iihey  arrive  at  tne  age  of  majority,  and  that  if  the  defendant 
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took  Bebecca  from  such  oharge,  for  the  pnipose  of  prostitu- 
tion it  was  immaterial  whether  the  defendant  knew  that  she 
had  a  father  living  and  it  was  equally  immaterial  whether 
the  act  was  done  with  or  without  her  ccoisent.  This  was 
correct.  {lU  Queen  vs.  BiaweU,  2  Oox's  Cr.  Cas.  279;  Beg. 
vs.  Ol^y  10  Id.  402.)  When  taken,  the  girl  was  in  con- 
templation of  law,  in  tne  chaise  of  her  father. 

The  statute  was  intended  ETot  only  fox  the  protection  of 
females  under  a  certain  age  from  the  wiles  and  machinations 
of  bad  men,  but  was  also  intended  to  protect  the  family 
from  sorrow  and  disgrace. 

We  find  in  the  charge  of  the  Coort  to  the  lury  no  error, 
and  are  of  opinion  tibat  the  evidence  was  amply  sufficient  to 
support  the  verdict  of  the  jury. 

Judgment  and  order  affinned. 

We  concur:  ThomtcHi,  J.,  Myrick,  J.,  McKee,  J. 

DISSENTINa  OPINION. 

I  dissent.  In  my  view  the  crime  defined  in  Section  267  of 
the  Penal  Code  is  committed  by  one  who  '^  takes  away"  the 
infant  from  the  actual  charge  or  possession  of  her  parent^ 
guardian  or  otiier  person  legally  entitled  to  the  charge  of  her 
person.  (Sec.  9,  Geo.  IV,  C.  31,  Sec.  20.)  It  is  not  com- 
mitted by  one  forming  an  immoral  connection  with  a  female 
who  has  already  abandoned  her  home  or  4ed  from  guardian- 
ship. 

There  are  cases  in  which  it  has  been  held  that  the  English 
statute  was  violated,  where  the  infant  was  persuaded  to 
leave  her  home,  and  while  under  the  infiuenoe  of  such  persua- 
sion, and*  as  a  part  of  a  continuous  design,  joined  the 
person  to  whose  persuasion  she  had  yielded,  and  went  away 
with  him  for  the  purpose  of  prostitimon.  {Beg*  vs.  JPrassar, 
8  Cox's  Cr.  Cas.  446;  Beg.  vs.  Kippa,  4  Id.  167;  ^  vs. 
Mankklow,  6  Id.  143.)  But  there  is  no  case  where  one  has 
been  convicted  under  the  statute  who  had  no  oonn^otion,  by 
warfr  of  persuasion  or  otherwise,  with  the  departure  of  the 
in&nt  from  her  permanent  or  temporary  home,  or  even 
any  knowledge  of  an  intended  departure. 

In  Qtieen  vs.  BistoeUy  cited  in  the  prevailing  opinion,  it 
was  held  that  a  man  who  took  an  infant  from  her  father's 
house  might  be  convicted,  although  the  proposition  to  go 
away  together  emanated  from  the  girl.  In  Seg.  vs.  OUfier^ 
also  cited  in  the  prevailing  opinion,  it  was  held:  ''A  maa 
is  not  bound  to  return  to  her  father's  custody  a  girl  who,  with- 
out anv  inducement  on  his  part,  has  left  her  home.''  etc. 

In  the  case  before  us  the  female  was  not  taken  away  from 
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her  father,  or  from  Coleman,  in  whose  employment  she  had 
been,  or  from  anj  person  having  the  legal  charge  of  her. 
There  is  not  the  shghtest  pretense  that  the  defendant  induced 
her  to  leave  the  house  of  her  father,  or  of  Coleman,  or  that 
he  ever  saw  her  until  she  had,  for  a  considerable  period  of 
time,  ''been  going  about  from  place  to  place,  sleeping 
in  several  different  houses,  and  leading  a  dissolute  and  im- 
moral life."  However  base  and  infamous  the  conduct  of 
defendant,  he  can  only  be  punished,  under  this  information, 
if  he  has  committed  the  crime  described  in  Section  267  of 
the  Penal  Code.  MoEjnstby,  J. 

I  concur:  Sharpstein,  J. 


In  Bank. 

pPiled  September  29,  1882.1 

No.  10,728. 

Ex  Pabte  MoLAIN  on  Habeas  Cobpus. 

Sai«b  or  LiQuoBfl  Within  Pbisobibkd  Limitb  —  Unitsbsitt  —  Pubuo 
Gboubdb.  Section  172  of  the  Ppnal  Code,  prohibiting  the  sale  of 
Uqnon  within  certain  limito  of  the  XJniTeru^,  Insane  Asylum,  etc., 
falls  within  the  legi^ative  power  to  pass  laws  for  the  promotion,  regu- 
lation and  preseryation  of  the  morals,  health,  prosperity,  and  general 
weU-being  of  the  people  of  the  State. 

Id. — CoHSTiTurioH.  The  aboTe  section  haying  been  enacted  prior  to  the 
adoption  of  the  Oonstitntion  of  1879,  is  not  affected  by  it. 

ItcAUister  dt  Bergin^  for  petitioner. 
Jloumoy,  Mhoon,  and  LewiSj  for  respondent. 

Mtbicx,  J.,  delivered  the  opinion  of  the  Court: 

.  The  petitioner  was  convicted  of  a  misdemeanor  for  vio- 
lating S^tion  172,  Penal  Code,  and  was  adjudged  to  pay  a 
fine  of  twenty-five  doUars,  in  default  of  pa]nnent  whereof  he 
was  restrained  by  the  Sheriff.  The  section  reads  as  follows : 
<*Eveiy  person  who,  within  two  miles  of  the  land  be- 
longing to  this  State,  upon  which  the  State  Prison  is 
situated,  or  within  one  mile  of  the  Insane  Asylum  at  Napa, 
or  within  one  mile  of  the  grounds  belonging  and  adjacent  to 
the  University  of  California  in  Alameda  County,  or  in  the 
State  Capitol,  or  wiiliin  the  limits  of  the  grounds  adjacent 
and  belon^g  thereto,  sells,  gives  away,  or  exposes  for 
sale,  any  vinous  or  alcoholic  liquors,  is  guilty  of  a  misde- 
meanor." 

#    This  section  was  enacted  prior  to  the  adoption  of  the  new 
Oonstitntion,  and  is  unaffected  by  it. 
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The  power  to  enact  the  law  in  question  faUs  within  that 
large  class  of  powers  belonging  to  the  Legislature,  essential 
to  the  promotion,  regulation,  and  preservation  of  the  morals, 
health,  prosperii^,  and  general  well-being  of  the  people  of 
the  State.  All  power  rests  in  the  Legislature  not  prohibited 
by  the  Constitution  of  this  State  or  of  the  United  States. 

Under  the  late  Constitution  it  was  competent  for  the 
Legislature  to  prohibit  the  sale  of  vinous  or  alcoholic  liquors 
within  the  limits  specified  in  the  section,  if,  in  its  opinion, 
the  well-bem^  of  the  youth  being  educated  at  the  University, 
or  the  discipline  and  reformation  of  convicts,  or  the  health 
of  unfortunate  insanes,  would  be  thereby  promoted  or  pre* 
served. 

Petitioner  remanded.  « 

We  concur:    Morrison,  0.  J.,  Boss,  J.,  McKee,  J. 

OONOUBBINa    OPINION. 

I  concur  with  Myrick,  J.,  in  the  conclusion  that  the  Act 
is  constitutional,  and  am  of  opinion  that  it  is  neither  in 
conflict  with  the  present  Ocmstiinition  nor  the  foimer  one. 

Thobnton,  J. 

In  Bane. 


[FUed  October  6,  1882.  | 
No.  6936. 

BOGEBS  ET  AL.,   BSSPONDENTS, 

VS. 

MAHONEY  ET  AL.,  Appellants. 

Malxctoub   Pbosboution — Bamx— DiPABTXKRT.     Opiikioii   of   Departmanft 
Ko.  1  (9  Pao.  L.  J.  200),  adopted  by  the  Court  in  bank. 

Appeal  from  Twelfth  District  Coort,  San  Francisco. 

Burnett  and  JEhtt,  for  appellants. 
B.  8.  Brocks,  for  respondents. 

By  the  Court : 

This  cause  was  heard  in  Department  One  of  this  Court, 
and  its  opinion  filed  March  20,  1882.  (9  Pac.  L.  J.  200.) 
Subsequently  the  Court  granted  a  hearing  in  bank,  which 
has  been  had.  We  are  satisfied  with  the  opinion  of  the 
Department;  and  for  the  reasons  therein  given  the  judgment 
ana  order  are  reversed  and  the  cause  is  remanded  for  a  new 
trial.  ' 


tdfxt  €0mt  ^m  MmmA 
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Supreme  Court  of  Galifoniia. 

In  Bank. 


fFiled  October  3, 1882.] 

No.  7290. 
OBNBAUM,  Bespondent, 

VB. 

HIS  OBEDITOBS,  Appellants. 

HoxnnAD— BssmsNOB — Ikclobuxe — PossifiBioN.  Plaintiif  filed  a  dedara* 
tion  of  homestead  upon  1100  acres  of  OoTeniment  land,  oyer  whieh 
he  exercised  control;  SOO  acres  thereof  were  inclosed,  within  which 
indosnre  he  resided  with  his  family.  The  balance  of  the  land  was 
used  by  him  for  grazinfj;  purposes.  The  1100  acres  did  not  exceed 
$5,000  in  Tslne.  JSM,  his  residence  within  the  indosnre  was  suffi- 
cient to  coTer  the  homestead  right  to  the  land  ontside  the  indosnre, 
within  the  meaning  of  the  homestead  law. 

Id.— BoiTMDABT — MounTAiN.  A  mountain  or  a  range  of  mountains  is  a  de- 
finite boundary  of  land. 

Dkla&itiok  op  Ho]ix8tbai>— Disgbiftion — DixD.  It  is  not  requisite  that 
the  description  of  land  in  a  homestead  dedaration  should  be  more 
particular  than  in  a  conyeyance.  A  description  good  for  a  conveyance 
is  valid  for  a  homestead  declaration. 

Id.— TkNANGT  nr  Common — Qbazimo.  The  Court  found  that  neighbors  had 
grazed  cattle  upon  the  unindosed  portion  in  common  witii  plaintifl^ 
but  at  the  same  time  recognized  the  lands  as  plaintiffs.  Held,  the 
relation  of  tenancy  in  common  did  not  exist  between  plaintiff  and 
such  neighbors. 

Id.— FnoDiKa — ^Evidengx.  Evidential  facts  have  no  pro|Mr  place  in  the 
findings. 

Id.— PsACTiGB — ^Kbw  TsxAZi—JuDGMSNT — Appxai«.  The  sufilciency  or  in- 
suffidency  of  the  evidence  to  sustain  the  findings  of  fact  cannot  be  re- 
viewed on  appeal  from  a  judgment,  there  having  been  no  motion  for 
new  trial,  and  no  statement  or  bill  of  exceptions  disdosing  the  evi- 
dence on  which  the  Court  below  acted. 
MOBD— Ofinzon.  The  opinion  of  the  trial  Court  is  not  a  part  of  the 
record  of  the  case. 

ippeal  from  Superior  Conrt,  Mendocino  Oonntj. 

Thomas  B.  Bond^  for  appellants. 
HUeapvt  dc  Rogers^  for  respondent. 


226  Obnbattm:  v.  Hib  Cbebitobs. 

Thobnton,  J.^  delivered  the  opinion  of  the  Conrt: 

There  is  no  error  in  this  record.  The  Court  finds  the 
following  facts : 

''  This  is  an  application  by  plaintiff,  a  petitioner  in  in- 
solvency, to  have  a  homestead  set  aside,  and  the  Conrt 
finds,  from  the  evidence,  that  plaintiff  is  a  married  man,  and 
was  on  April  29,  1867,  and  has  ever  since  been. 

"  That  on  April,  29,  1867,  plaintiff  filed  and  had  recorded 
his  declaration  of  homestead  in  the  county  of  Mendocino; 
that  the  homestead  was  bounded  as  follows:  On  the  north 
by  Bancheria  Creek;  on  the  east  by  the  ranches  of  Bobert 
Stnbblefield  and  Paddy  Adams;  on  the  south  by  what  is 
known  as  Bedwood  Mountains,  and  on  the  west  by  Camp 
Creek.  That  said  boundary  embraced  about  eleven  hundred 
acres. 

"That  at  the  time  said  declaration  was  filed,  the  lands 
were  Government  lands  of  the  United  States. 

"  That  plaintiff,  with  his  family,  resided  on  said  lands  at 
the  time  he  filed  said  homestead  declaration,  and  has  resided 
within  said  boundaries  with  his  family  ever  since.  That  he 
inclosed  with  a  fence  about  three  hundred  acres  thereof. 
That  he  has  at  all  times  used  the  portion  not  inclosed  for 
grazing.  That  the  neighbors  have  also  grazed  the  unin- 
closed  portion  in  common  with  plaintiff,  but  at  same  time 
recognized  the  lands  as  plaintiff's. 

"  That  some  time  about  the  year  1875,  some  three  or  more 
persons  took  up  pre-emption  claims  of  one  hundred  and 
sixty' acres  each,  witliin  said  boundaries  and  occupied  said 
pre-emption  claims  with  permissioa  of  plaintiff,  proved  up 
said  claims  at  Land  Office,  and  obtained  title  thereto  from 
the  United  States.  That  plaintiff  was  a  witness  for  each  of 
said  pre-emptors  at  the  Land  Office. 

"  That  plaintiff  has  since  become  invested  with  the  title 
from  said  pre-emptors  of  the  lands  they  pre-empted.  That 
said  lands  do  not  exceed  in  value  five  thousand  dollars.'^ 
And  upon  these  facts,  ordered  a  decree  for  Ornbaum  setting 
apart  the  homesteads,  which  was  accordingly  entered. 

The  Court  found  all  the  facts  essential  to  the  constitution 
of  a  homestead.  There  was  no  motion  for  a  new  trial,  and 
this  ap{)eal  is  from  the  judgment. 

Now  it  is  objected  that  Ornbaum  had  no  actual  residence 
on  the  land  outside  of  his  inclosure  at  the  time  the  declara- 
tion of  homestead  was  filed.  His  residence  within  the  in- 
closure was  sufficient  upon  jbhe  facts  as  found.  He  had  title 
to  and  exercised  control  over  all  the  land.  The  evidential 
facts  inserted  in  the  findings  of  fact  (we  refer  to  those  as  to 


Obnbauh  v.  Hib  Cbeditobs.  227 

the  neighbors  gazing  the  uninclosed  portion,  and  the  taking 
np  of  pre-emption  claims  on  the  land)  have  no  proper  place 
there,  but  they,  with  the  other  facts  found  and  which  follow 
them  in  order  in  the  findings,  sustain  the  judgment  of  the 
Court. 

The  other  objections  are  expressed  as  follows:  1.  We 
think  Ombaum  had  no  interest  whatever  in  the  land,  but  if 
he  did,  it  was  only  a  tenancy  in  common;  and  2,  the  premises 
were  not  particularly  described  in  the  declaration  as  ex* 
pressly  required  in  the  amendatory  Act  of  April  28,  1860. 

We  do  not  think  these  objections  are  tenable.  It  is  evi- 
dent on  the  findings  of  fact  that  there  was  no  tenancy  in 
common,  and  as  to  the  description,  it  would  be  sufficient  to 
pass  the  land  in  a  conveyance,  and  we  do  not  think  the  Act 
of  April  28,  1860,  (see  Section  2  of  said  Act,  Acts  of  1860, 
p.  311,)  require  a  more  particular  description  in  a  declaration 
of  homestead  than  is  required  in  a  deed.  It  would  be  a 
novel  proposition  of  law  in  this  State,  that  a  mountain,  or 
range  of  mountains,  is  not  a  definite  boundary  of  land.  It 
is  as  much  so  as  a  tree,  a  rock,  or  a  stream  one-half  mile 
wide,  in  which  the  boundary  would  go  ad  medium  filum  aquae. 
The  boundary  usually  goes  to  the  middle  of  the  natural  ob- 
ject named,  except  in  the  case  of  a  range  of  mountains,  when 
it  goes  to  the  comb,  or  dividing  line  of  the  ridge.  A  deed 
is  always  construed  vt  res  magis  valeat  quam  perecd.  This 
rule  applies  to  a  declaration.  See  Boe  vs.  Tranmarr,  2d 
Smith's  JLead.  Cas.  *448;  Broom's  Legal  Maxims  *521-2-3. 

We  will  add  here  that  the  paper  in  the  transcript  desig- 
nated by  the  heading  "Finding  and  decision  of  Coui-t,"  on 
pages  15  and  16  of  the  transcript,  is  the  opinion  of  the 
Court,  and  does  not  belong  properly  to  the  record.  The 
findings  of  fact  are  on  pages  17  ana  18,  and  are  inserted 
above.  The  former  paper,  in  our  opinion,  does  not  militate 
against  the  conclusion  here  reached. 

At  any  rate  there  was  no  motion  for  a  new  trial,  and  no 
statement  or  bill  of  exceptions  disclosing  the  evidence  on 
which  the  Court  below  acted.  We  cannot  therefore  deter- 
mine the  sufficiency  or  insufficiency  of  the  evidence  to  sus- 
tain the  findings  of  fact. 

The  judgment  is  affirmed.     So  ordered. 

We  concur:    McKee,  J.,  Sharpstein,  J.,  Morrison,  C.  J. 

DISSENTING  OPINION. 

This  is  an  appeal  from  an  order  setting  aside  a  tract  of 
kd  as  a  homestead.  The  tract  contains  about  eleven  hun- 
3d  acres.    The  declaration  was  filed  April  29,  1867,  and 
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in  it  the  premises  claimed  were  bounded  as  follows :  On  the 
north  by  Bancheria  Creek,  on  the  east  by  the  ranches  of 
Bobert  Stubblefield  and  Paddy  Adams,  on  the  south  by  what 
is  known  as  Bedwood  Mountains,  *and  on  the  west  by  Camp 
Creek.  At  that  time  the  lands  were  Government  Lands  of 
the  United  States.  The  findings  of  the  Court  are:  That 
the;re  were  no  definite  or  certain  landmarks  or  boundaries 
dividing  the  lands  of  Ombaiim  from  the  lands  of  the  other 
persons  named  i)i  the  declaration  except  a  mountain  on  one 
side  about  half  a  mile  wide;  that  of  the  lands  described  in 
the  declaration  about  three  or  four  hundred  acres  were  in- 
closed by  a  fence,  in  which  inclosure  was  the  dwelling  house 
of  Ornbaum ;  that  several  hundred  acres  of  the  land  claimed 
was  uninclosed  public  land  of  the  United  States,  with  no 
visible  boundaries  except  as  above  stated;  that  the  only 
right,  title,  interest  or  possession  which  Ornbaum  had  in  the 
uninclosed  land  at  the  time  of  the  declaration  was  that  he 
had  some  cattle,  horses  and  live  stock  running  and  grazing 
thereon  with  the  live  stock  of  all  other  persons  who  chose  to 
occupy  the  land  in  the  same  manner  that  the  neighbors  who 
grazed  the  uninclosed  land  in  common  with  Ornbaum  recog- 
nized the  land  as  his;  that  Ornbaum  resided  with  his  family 
within  the  inclosure,  and  that  no  other  person  resided  within 
the  exterior  boundaries  of  the  land  described;  that  about  1875 
some  three  or  more  persons  took  up  pre-emption  claims  of 
one  hundred  and  sixty  acres  each  within  said  boundaries  and 
occupied  the  same,  with  permission  of  Ornbaum,  he  being  a 
witness  for  each  at  the  Land  Office,  proved  up  the  claims  and 
obtained  title  from  the  United  States,  which  title  Ornbaum 
thereafter  became  invested  with,  and  that  the  entire  tract 
does  not  exceed  in  value  five  thousand  dollars.  Upon  these 
findings  of  fact,  the  Court,  as  conclusion  of  law,  found  ''that 
the  said  John  S.  Ornbaum  had  an  actual  possession  of  the 
land  described  in  said  declaration  of  homestead  at  the  time 
said  declaration  was  made  and  filed;"  and  thereupon  the 
Court  made  its  decree  setting  apart  the  entire  premises  as  a 
homestead. 

I  think  this  was  error.  According  to  the  findings  of  fact, 
Ornbaum  was  in  possession  of  the  inclosed  premises  only; 
he  had  not  such  possession  of  the  uninclosed  land  as  was 
requisite  for  a  homestead.  (Act  of  April  28,  1860;  Stats. 
1860,  p.  311.)  His  neighbors  were  as  much  in  possession 
as  he,  and  each  of  them  could  with  equal  force  have  filed  a 
declaration.  The  object  of  the  law  in  protecting  a  homestead, 
is  not  to  afford  a  place  for  carrying  on  business,  whether 
stockraising,  carpentering,  hotel  keeping,  merchandizing  or 
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mj  other;  the  object  is  to  afford  a  home,  a  residence  for  the 
family,  and  Ombaum  had  by  his  inclosores  ascertained  and 
determined  how  much  he  deemed  necessaiy  or  convenient 
for  that  purpose.  It  may  be  very  convenient  for  stockraising 
to  have  a  ixact  of  eleven  hundred  acres^  bnt  it  does  not  ap- 
pear that  the  claimant  has  placed  himself  in  such  a  position 
as  to  have  the  whole  tract  set  apart  as  a  homestead.  There 
mavbe  cases  where  the  claim  may  include  lands  not  actually 
inclosed;  for  example,  where  a  house  is  upon  a  portion  of  a 
veil-defined  lot  in  a  town  or  city,  or,  where  a  party  has  title 
to  a  tract,  a  portion  only  of  which  is  inclosed;  or  where  the 
uninclosed  lands  are  being  cultivated;  but  we  do  not  think 
the  case  at  bar  parallel  with  such  cases.  (Gregg  vs.  Bostwick, 
33  Cal.  220.) 

The  proofs  required  to  be  made  by  the  parties  who,  in 
1875,  took  up  pre-emption  claims  of  one  hundred  and  sixty 
acres  each  within  the  boundaries  (which  proofs  Ornbaum 
joined  in  making,  and  which  pre-emptions  were  had  with  his 
consent),  were  entirely  consistent  with  the  theory  that  ho 
(Ombaam)was  in  possession.  He  could  not  have  been  in 
possession  and  yet  have  tcuthfully  aided  those  parties  in  ac- 
quiring pre-emption  rights..  It  is  true  that  the  pre-emptions 
▼ere  had  after  ne  filed  his  declaration,  but  he  had  no  other 
or  further  possessign  at  the  one  time  than  at  the  other. 

Upon  the  facts  as  found  by  the  Court  below  the  judgment 
should  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings; the  homestead  to  be  limited  to  the  lands  which 
were  inclosed  at  the  time  of  the  filing  the  declaration. 

Mybioe,  J. 

iH  Bank. 


[FUed  October  4,  1882.] 

No.  10,759. 

PEOPLE,  Respondent,  ys.  GANNON,  Appellant. 

OmoMAii  Law  -AjotnauuKOE — Aitzdatit — ^Wmms.    The  affldayit  of  the 

District  Attorney,  upon  which  the  continuance   was  granted,  was 

regolar  and  snfflcient. 
Tn.— DsposiTiON.    Tho  Ooort  was  jnstifted  in  finding  that  the  witness  Avery 

oonld  not,  with  reasonable  and  due  diligence,  be  found  in  the  State. 

His  deposition  taken  before  the  examining  magistrate  was,  therefore, 

admissible  (686,  Pen.  Code.) 

. — DiBTSIOT     AtTOBNST — PBESUMFTION — ^VIOLATION    OP    DUTT — SUBPSNA. 

The  Court  will  not  presume  that  a  District  Attorney  induced  a  witness 
to  withdraw  to  a  particular  part  of  the  State,  or.  being  informed  of 
sooh  withdrawal,  sent  subpcsnas  to  other  portions  of  the  State. 
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ImxBUcnoN — Laboxht — ^Bobbsxt.  The  charge  was  robbezy,  and  the  yeidiot, 
gTiilty  thereof.  The  instraciion  complained  of  was  addressed  by  its 
very  terms  to  the  accusation  charged  in  the  information,  that  defend- 
ant had  taken  certain  moneys  from  the  person  of  the  prosecuting 
witness  by  force  or  Tiolenoe.  The  instruction  did  not  induce  the  jury 
to  believe  they  could  find  the  defendskht  guilty  of  the  crime  chai^ied, 
if  the  evidence  showed  he  took  .a  hat  from  the  prosecuting  witness. 

lb. — Ii>.  As  there  was  no  evidence  of  the  wrongful  taking  of  any  money  of 
the  prosecuting  witness,  except  from  his  person,  the  Court  correctly 
chafed  that — if  the  evidence  sustained  the  other  facts  charged — in  the 
absence  of  force  or  violence,  the  verdict  might  be  grand  larceny.  The 
Court  was  not  then  defining  larceny,  nor  measuring  the  quantum  of  evi- 
dence necessary  to  conviction;  but,  in  effect,  explaining  that  a  larceny 
from  the  person  was  "grand  larceny,"  whatever  the  amount  stolen. 
T)ie  jury  could  not  have  inferred  from  the  language  that  a  taking  with- 
out gainful  purpose,  or  otherwise  innocent,  would  constitute  laroeny; 
nor  could  they  have  inferred  that  the  defendant  ought  not  to  have  the 
benefit  of  the  rule,  "reasonable  doubt." 

Appeal  from  Superior  Court,  San  Joaquin  County. 

«/*.  A,  Hosmer,  for  appellant. 
Attorney-General  Hart,  for  respondent. 

McKiNSTBY^  J.,  delivered  the  opinion  of  the  Court: 

It  is  not  seriously  contested,  but  the  affidavit  of  the 
District  Attorney  upon  which  the  continuance  (from  the 
28th  of  September  to  the  5th  of  October)  was  granted  was 
regular  and  sufficient. 

We  think  the  Court  below  was  justified  in  finding  that  the 
witness,  Edwin  Aver^,  could  not,  with  reasonable  and  due 
diligence,  be  found  in  the  State.  His  deposition,  taken 
before  the  examining  magistrate,  was,  therefore,  admissible. 
(P.C.,  686.) 

Of  course  it  is  {)ossible  that  a  District  Attorney — ^in 
violation  of  his  official  oath,  and  in  cruel  disregard  of  the 
rights  of  those  charged  with  crime — might  so  far  prostitute 
his  place  as  to  enter  into  a  scheme  to  deceive  the  Court  and 
defendant.    He  might  induce  a  witness  to  withdraw  to  a 

S articular  part  of  the  State,  or  being  informed  of  such  with- 
rawal,  he  might  send  subpoenas  U>  other  portions  of  tiie 
State.  But,  to  say  the  least,  such  conduct  is  not  to  be  pre- 
sumed. The  prosecution  can  have  no  real  interest  to  be 
subserved  by  influencing  a  prosecuting  witness  to  conceal  or 
absent  himself.  It  was  admitted  that  the  witness  could  not^ 
*'with  due  diligence,"  be  found  in  San  Joaquin  County. 
There  being  no  evidence  to  suggest  that,  with  the  knowledge 
of  the  prosecution,  the  witness  had  gone  to  a  county  to  which 
the  subpoenas  issued  did  not  run,  or  that  facts  had  come  to 
the  knowledge  of  those  controlling  the  prosecution,  which 
should  have  induced  them  to  believe  that  ike  witness  had 
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gone  to  a  county  to  which  the  snbpoei]^  issued  did  not  ran, 
we  cannot  say  the  Oourt  below  found  against  the  eyidence, 
or  abased  its  discretion,  in  holding  that  the  witness  could 
not,  by  the  exercise  of  due  diligence,  be  found  within  the 
State.  There  was  a  considerable  Dody  of  eyidence  to  sustain 
the  finding. 

The  instruction  of  the  Court  complained  of  was  addressed 
by  its  yery  terms  to  the  accusation  charged  in  the  informa- 
tion, that  defendant  had  taken  certain  moneys  from  the 
person  of  the  prosecuting  witness  by  force  or  yiolence.  We 
are  persuaded  the  instruction  did  not  induce  the  jury  to 
belieye  they  could  find  defendant  guiltyAf  the  crime  charged, 
if  the  eyidence  showed  he  took  a  hat  from  the  prosecuting 
witness. 

As  there  was  no  eyidence  of  the  wrongful  taking  of  any 
money  of  the  prosecuting  witness,  except  from  his  person, 
the  dourt  correctly  charged  that,  if ,  the  eyidence  sustained 
the  other  facts  charged,  in  the  absence  of  force  or  yiolence, 
the  yerdict  might  be  ^and  larceny.  (P.  C,  487.)  The 
Court  was  not  then  defining  larceny,  measuring  the  quantum 
of  eyidence  necessary  to  a  conyiction,  but,  in  effect,  explain- 
ing that  a  larceny  from  the  person  was  ''grand  larceny" 
whateyer  the  amount  stolen.  The  jury  comd  not  haye  m- 
ferred  from  the  language  that  a  taking,  without  gainful  pur- 
pose, or  otherwise  innocent,  would  constitute  larceny;  nor 
could  they  haye  inferred  that  the  defendant  ought  not  to  haye 
the  benent  of  the  rule  ''  reasonable  doubt." 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  Morrison,  C.  J.,  Sharpstein,  J., 
McEee,  J.,  Myrick,  J. 


In  Bane. 


[Filed  October  6,  1882.] 
No.  6978. 

SHACKELFOED,  Respondent, 

ys. 
POST  PXJBLISHING  COMPANY,  Appellant. 

'oHTLiOT  07  Tebtimokt — APPEAL  -FiMBiNaB.  Where  there  ia  a  subBtantial 
oonfliot  in  the  evidenee.  the  appellate  Ooart  will  not  interfere  with 
the  findings  of  the  Conrt  below. 

Appeal  from  Twelfth  District  Court,  San  Francisco. 
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Esteedk  BoaU,  for  appellant. 
Jarboe  dt  Harrison,  for  respondent. 

By  Hie  Court  (Myrick,  J. ,  dissenting) : 

The  Court  below  found  the  employment  of  plaintiff  by  de- 
fendant as  its  secretary,  the  rendition  of  services  under  such 
employment,  and  the  yalue  of  such  services.  The  Court 
also  found  that  the  plaintiff  had  not  undertaken  or  agreed 
that  the  services  should  be  rendered  by  him  gratuitously. 
Judgment  went  for  plaintiff. 

It  seems  to  us  that  there  is  a  substantial  conflict  in  the 
evidence  as  to  whether  the  services  were  to*  be  rendered 
gratuitously;  and,  in  view  of  the  rule  established  here,  we 
will  not  interfere  with  the  findings. 

Judgment  and  order  affirmed.  % 

DISSENTma  OPINION. 

■  • 

I  am  of  the  opinion  that  the  testimony  shows  that  plaintiff 
by  his  action  permitted  the  defendant  to  receive  his  services 
as  secretary,  and  to  rest  under  the  belief  that  such  services 
were  being  rendered  gratuitously;  and  that  he  in  rendering 
those  services,  expected  or  hoped  (without  any  agreement 
to  that  end),  to  receive  some  compensation  or  equivalent  by 
a  voluntary  apportionment  to  himself  of  some  snares  of  the 
stock  of  defendant.  Under  such  circumstances  the  plaintiff 
is  not  entitled  to  recover  as  for  services  rendered.  The 
finding  of  the  Court  below  is  not  sustained  by  the  evidence. 

Mtbiok,  J. 

In  Bane. 


[Filed  October  9, 1882.] 

No.  7347. 

HALL,  Appellant,  vs.  THEISEN,  Respondent. 

Tax  Dksd  —  Asskssment  —  Grbtificatb  ot  SAiiS  —  Ijxrmscnov  —  Oix>nx>  oh 
TiTLB — Execution — PiiiADiNO.  {Per  Myrick,  J.,  Ross,  J.,  and  Jtfc- 
Kinstry  «/.,  cononning.)  Injanction  to  restrain  a  snle  of  real  property 
under  execution  against  prior  owners.  Plaintiffs  claim  under  a  tax 
sale  and  deed.  Held,  the  deed  is  void,  it  being  therein  recited  tliat 
the  property  was  assessed  to  "  California  Consolidated  Mining  Com- 
pany and  to  all  owners  and  claimants  known  and  unknown.*'  {Hearst 
Ts.  Egglestone,  55  Cal.  365.) 

In. — Id.  The  complaint  for  injunction  alleged  an  assessment  of  the  prop- 
erty to  the  above  company,  omitting  the  objectionable  addition  ex- 
preRSPd  in  the  deed.  Held:  Admitting  that  if  plaintiff  holds  a  valid 
certificate  of  sale  for  non-payment  of  t^ixes,  he  may  have  the  sale  under 
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execution  enjoined  on  the  gronnd  that  snch  subseqaent  Bale  would  be 
h  doad  npon  his  title  or  his  right  to  have  title,  yet,  in  endeayoring  to 
have  the  sale  enjoined  he  mast  aver  and  show  that  he  has  full  right  to 
protection;  in  other  words,  that  every  thing  that  has  occurred  which 
would  be  necessary  to  occur  in  order  to  vest  in  him  the  right  claimed. 

b.— Id.  The  allegation  in  the  complaint  as  to  the  tax  sale  is  that  the  prop- 
erty **  was  duly  sold  to  satisfy  the  aforesaid  taxes  at  public  auction, 
by  the  Tax  Collector  of  said  county  of  El  Dorado  to  A.  Mierson,  to 
whom  a  certificate  of  said  sale  was  deliyered  by  said  Tax  Collector." 
Heid:  Insufficient.  There  is  no  allegation  that  either  of  the  steps  re- 
ferred to  by  Sections  8766,  3767,  or  3768,  Political  Code^manner  of 
publication  of  notice,  etc.,  time  and  place  of  sale,  etc. — ^had  been 
taken. 

b.— Id.  Section  3766,  Political  Code,  declares  that  the  certificate  of  the 
sale  shall  state  certain  matters.  There  is  no  allegation  that  the  cer- 
tificate stated  either  of  those  matters. 

Id.— Id.  The  Code  does  not  make  the  certificate  e?idenoe  of  any  matter  not 
therein  stated;  nor  of  any  matter  necessarUy  preceding  its  valid 
existence.  ' 

Id.— Id.  McKee,  J.,  Thornton,  J.,  and  Sharpstein,  J.,  concurred  on  the 
ground  that  plaintiif  has  an  adequate  remedy  at  law. 

Appeal  from  Superior  Oonrt,  El  Dorado  Ootintj. 

Smoot  and  Miller,  for  appellant. 

Jarboe  dt  Harrison  and  U'Brien,  for  respondent. 

Mtbioe,  J.,  deliyered  the  opinion  of  the  Court: 

This  action  was  brought  to  obtain  an  injunction  restraining 
ihe  defendants  from  selling  certain  real  property  under  an 
execution.  The  plaintiff  claimed  under  a  tax  sale  and  deed; 
the  defendants  were  proceeding  to  sell  under  an  execution 
against  the  prior  owners.  The  defendants  demurred,  the 
demurrer  being  sustained,  and  no  amendment  made,  judg- 
ment went  for  defendants.  A  preliminary  injunction  having 
been  issued,  the  same  was  dissolved. 

The  tax  deed  is  void,  it  being  therein  recited  that  the 
property  was  assessed  to  ^'Galifomia  Consolidated  Mining 
Company  and  to  all  owners  and  claimants  known  and  un- 
known,"   (Hearst  vs.  Ugglestone,  55  Cal.  365.) 

The  complaint  alleges  an  assessment  of  the  property  to 
tke  California  Consolidated  Mining  Company,  omitting  the 
objectionable  addition  expressed  m  the  deed.     It  may  be 
admitted  that  if  the  plaintiff  holds  a  valid  certificate  of  sale 
for  non-payment  of  taxes,  he  may  have  the  sale  under  exe- 
cution enjoined,  on  the  ground  that  such  subsequent  sale 
ould  be  a  cloud  upon  his  title  or  his  ri^ht  to  have  title, 
^nt,  in  endeavoring  to  have  the  sale  enjoined,  he  must  aver 
^d  show  that  he  has  full  right  to  protection;  in  other  words, 
lat  everything  has  occurred  which  would  be  necessary  to 
'cur  in  order  to  vest  in  him  the  right  claimed.    The  alle- 
tion  in  the  complaint  as  to  the  tax  sale  is  that  the  property 
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' '  was  duly  sold  to  satisfy  the  aforesaid  taxes,  at  public  ano- 
tion,  by  the  Tax  OoUeotor  of  said  county  of  El  Dorado,  to  A. 
Mierson,  to  whom  a  certificate  of  said  sale  was  delivered  by 
said  Tax  Collector."  There  is  no  allegation  that  either  of  the 
steps  referred  to  by  Sections  3766,  3767,  or  3768,  Political 
Code,  had  been  taken.  Section  3776  declares  that  the  cer- 
tificate of  the  sale  shall  state  certain  matters.  There  is  no 
allegation  that  the  certificate  stated  either  of  those  matters. 
The  allegation  in  the  complaint  is  that  "  a  certificate  of  said 
sale  was  delivered,"  etc.  We  have  not  been  referred  to  any 
provision  in  the  Code  which  makes  the  certificate  evidence 
of  any  matter  not  therein,  stated,  nor  of  any  matter  neces- 
sarily preceding  its  valid  existence. 

This  appeal  is  from  the  order  dissolving  the  injunction. 
The  order  is  affirmed. 

We  concur:    Boss,  J.  McKinstry,  J. 

OONOUBRINQ  OPINION. 

We  concur  in  the  judgment,  on  the  ground  that  the  plain- 
tiff has  an  adequate  remedy  at  law. 

McKee,  cT,  Thornton,  J.,  Sharpstein,  J. 


Department  No.  1. 


[Filed  October  12, 1882.] 

No.  8573. 

AH  GOON,  Petitioner, 

vs. 

SUPEEIOR,  COURT,  Respondent. 

iMTiBTBirnoN — JuBiBDionoM' Tbial.  Without  admitting  that  the  juris- 
diction of  the  Superior  Court,'  with  respect  to  the  matter  of  inter- 
vention, is,  in  the  strict  sense,  statutory  and  limited,  even  if  this  much 
should  be  admitted,  the  Court  below  in  this  case  acquired  jurisdiction 
by  the  order  permitting  intervenor  to  become  a  party. 

Id. — Id.  A  person  may  intervene  before  the  trial.  (C.  0.  P.  387.)  An 
intervention  "  takes  place  "  when  the  order  is  made  permitting  such 
person  to  become  a  party.     (Id.) 

Id. — Id.  The  complaint  in  intervention  is  filed  when  *'  leave  of  the  Court*' 
is  granted,  which  necessarily  precedes  its  service. 

Id. — Id.  When  the  complaint  in  intervention  is  filed  ( by  leave  of  the  Court) 
a  trial  before  its  service  on  the  party  against  whom  the  intervenor  as- 
serts an  adverse  clfdmis  premature;  but  an  erroneous  procedure  in 
that  regard  does  not  involve  any  question  of  jurisdiction. 

2.  C.  Van  Ness,  for  petitioner. 
Wm.  MaUhews,  for  respondent. 
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By  the  Ooxtrt  : 

Peiiidoner  for  the  writ  of  prohibition  claims  that  Section 
387  of  ^e  Code  of  Oiyil  Procedure  confers  a  special  and 
limited  jurisdiction  on  the  Superior  Court,  which  can  be 
exercised  only  in  case  the  coiHiplaint  in  intervention  is  both 
filed  and  served  ''before  the  trial.*' 

In  the  case  before  us  the  order  permitting  intervener  to 
become  a  party  was  made,  and  the  written  intervention  ,/£2ec^ 
before  the  trial.  But  before  service  of  the  complaint  of  in- 
tervener, plaintiff  and  defendant  proceeded  to  try  the  issues 
between  them,  which  was  doubtless  irregular  unless  Uie 
attempt  to  intervene  was  void. 

Without  admitting  thai  the  jurisdiction  of  the  Superior 
Gonrt  with  respect  to  the  matter  of  intervention  is,  m  the 
strict  sense,  statutory  and  limited,  even  if  this  much  should 
be  admitted,  the  Court  below  acquired  jurisdiction  by  the 
order  permitting  intervener  to  become  a  party.  A  person 
may  intervene  before  the  trial.  (C.  C.  P.  387.)  An  inter- 
vention "takes  place  when  the  order  is  made  permitting 
such  person  to  become  a  party  ."  (Id.)  The  complaint  in 
intervention  is  filed  when  '*  leave  of  the  Court"  is  granted, 
which  necessarily  precedes  its  service. 

Of  course  when  the  complaint  in  intervention  is  filed  (by 
leave  of  the  Court)  a  trial  before  its  service  on  the  paxty 
against  whom  the  intervener  asserts  an  adverse  claim  is 
premature;  but  an  erroneous  procedure  in  that  regard  does 
not  involve  any  question  of  jurisdiction. 

Demurrer  sustained. 


In  Bane. 

[Filed  October  5,  1882.] 

No.  10,775. 

PEOPLE,  Appellant,  vs.  EMMONS  bt  al.,  Eespondentb. 

AniTTLT— Window — BuiLDiNa — Ghinakan —  IiiDiGTifXHT —  Bodily  Ihjubt. 
The  indictment  stated  in  effect  that  defendant  threw  a  Chinaman  out 
of  the  window  of  a  building,  which  window  was  situate  in  the  third 
story  thereof,  with  force  and  violence,  etc.,  causinf^  him  to  fall  a 
distance  of  twenty-five  feet,  whereby  he  was  greatly  injured,  etc. 
Held^  the  indictment  was  good  under  Section  245,  Penal  Oode. 

Appeal  from  Snperior  Court,  Contra  Costa  Comity. 

AUomey-Gfenercd  Hart,  for  appellant. 
Foote  and  Emmons,  for  respondents. 
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MoBRiBON,  G.  J.,  delivered  the  opinion  of  the  Court: 

The  indictment  found  and  presented  against  the  defendants 
charges  that ''  on  the  26th  day  of  April,  1882,  the}i|  acting 
togetiier  and  without  authority  of  law,  did  riotously,  unlaw- 
fully, and  tumultuously  assemble  together  for  the  purpose, 
and  with  the  intent,  fifty  persons  and  more  of  the  China 
nation,  whose  names  are  to  the  jurors  unknown,  then  and 
there  being,  etc.,  with  force  and  violence,  unlawfully,  riot- 
ously, and  tumultuouslv,  then  and  there  to  drive  out  of  said 
building  and  from  said  town  of  Martinez,  and  so  being  as- 
sembled, etc.,  unlawfully,  riotously,  tumultuously,  and  with 
force  and  violence  upon  the  person  of  one  Ah  Wee,  a  China- 
man then  and  there  oeing,  did  commit  an  assault,  and  him, 
the  said  Ah  Wee,  unlawfullv,  riotously,  tumultuously,  and 
with  force  and  violence,  did  then  and  there  seize  and  throw 
out  of  the  attic  window  of  said  Old  Comer  building,  which 
said  window  was  then  and  there  situate  in  the  third  story 
from  the  ground  in  said  building,  ^  ^  ^  and  did  then 
and  there  and  thereby,  etc  ,  with  force  and  violence,  cause 
the  said  Ah  Wee  to  fall  from  said  window  to  the  ground,  a 
distance  of  twenty-five  feet,  whereby  he  was  greatly  injured 
and  became  sick  and  sore  therefrom." 

To  the  foregoing  indictment  a  demurrer  was  interposed  on 
behalf  of  the  defendants,  which  was  sustained  by  the  Court, 
and  the  appeal  is  on  behalf  of  the  people. 

We  think  the  indictment  was  good  under  Section  245  of 
the  Penal  Code,  which  reads : 

''Every  person  who  commits  an  assault  upon  the  person 
of  another  with  a  deadly  weapon  or  instrument,  or  by  means 
of  force  likely  to  produce  great  bodily  injury,  is  punishable 
by  imprisonment  in  the  State  Prison,  or  in  the  Couniy  Jail, 
not  exceeding  two  years,  or  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  both." 

The  facts  constituting  the  offense  are  fully  stated  in  the 
indictment;  they  amount  to  a  felony,  and  if  proved  as  laid, 
justify  a  verdict  of  guilty,  under  the  foregoing  section. 

If  such  an  act  of  violence  had  resulted  in  the  death  of  the 
party  assaulted,  the  perpetrators  of  it  would  have  been 
guilfy,  at  least,  of  manslaughter,  and  perhaps  of  murder 
under  the  law.  If  one  person  maliciously  and  with  premedi- 
tation seizes  another  and  throws  him  out  of  a  third  story 
window  tweniy-five  feet  from  the  ground,  and  thereby  causes 
his  death,  or  if  with  the  same  purpose  and  intent,  one  casts 
another  into  the  sea,  whereby  the  latter  drowned,  there  is  no 
reason  why  the  perpetrator  of  such  an  act  should  not  be 
guilty  of  murder  in  the  same  degree  that  he  would  if  a 
pistol  or  knife  were  used,  as  the  means  of  producing  death. 
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The  Court  erred  in  sustaining  the  demurrer.  The  judg- 
ment is  therefore  reversed  and  the  cause  is  remanded »  witn 
instructions  to  the  Court  below  to  overrule  the  demurrer  to 
the  indictment. 

We  concur:  Thornton,  ^.,  Myrick,  J.,  McEee,  J. ,  Boss,  J. 

I  concur  in  the  judgment:  McEinstrj,  J. 


In  Bank. 

[Filed  October  9,  1882.] 
.     No.  10,740. 
PEOPLE,  Bespondent,  vs.  STBANGE,  Appellant. 

HoiaciDB — SjsLr-DB7BN8v — Illioit  Intbbooubsb — Inbtbuotiokb.  The  homi- 
cide was  eonunittod  at  the  house  of  deceased  while  defendant  was  in 
the  act  of  fleeing  therefrom,  where  he  had  been  in  illicit  intercourse 
with  the  wife  of  deceased.  The  Ooort  in  its  charge  distinctly  accor- 
ded to  defendant  the  right  of  self-defense.  Hild,  no  error  was  com- 
mitted in  striking  ont  from  defendant's  instmction  the  words,  "He 
had  the  same  right  there  that  he  wonld  hare  had  if  attacked  apon  the 

^       public  streets  of  the  town." 
-^Xn.    While,  if  closely  analyzed  the  additional  words  may  appear  to 
conTey  a  proposition  abstractly  correct,  the  Oonrt  is  of  opinion  that, 
in  Tiew  of  the  eyidence,  they  wonld  have  had  a  tendency  to  mislead 
the  jnry,  by  inducing  thbm  to  believe  that  the  fact  of  defendant's 
presence  at  the  honse,  with  the  circumstances  attending  it,  were  to  be 
excluded  from  consideration  in  determining  the  question  of  justiil- 
Ofttion. 
^' — ^^finicT — ICAMBXiiaoHTiB.    The  rerdict  of  manslaughter  is  sustained 
^>^  the  eyidenoe. 

4Pl>©al  from  Snperior  Court,  Santa  Cruz  County. 

€,  Laine  dk  Johinson^  Lee,  and  KiUredge,  for  appellant. 
ey-Oeneral  Hart  and  W.  D.  Storey,  for  respondent. 

^^^CiCK,  J. ,  delivered  the  opinion  of  the  Court: 

.  ^^  information  in  this  case  accused  the  defendant  of  the 
^^^^^^^  of  murder,  and  the  jury  returned  a  verdict  of  guilty  of 
^ag.^l^ughter.     '  ^    ^ 

^?*^t — There  seems  to  be  no  conflict  in  the  evidence  as 
if^  ^^*  ^^  *^®  homicide  by  the  defendant.    The  def  end- 

^•^^^Xamined  as  a  witness  on  his  own  behalf)  is  the  only 

^A  ^^  who  testified  as  an  eye-witness  of  the  transaction; 

^    ^^  he  testified  to  matters  which  he  thinks  justified  him  in 


*^R  the  life  of  deceased,  because  in  self-defense,  he  claims 

^^    vlxe  evidence  did  not  justify  the  verdict.    It  was  for  the 

^^o  determine  how  much  of  the  statement  of  the  defend- 

^*  *lxey  should  believe  and  how  far  it  would  carry  conviction 
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to  their  minds.  They  seem  to  have  attached  some  import- 
ance to  it,  by  rendering  a  verdict  of  guilty  of  manslaughter 
instead  of  murder.  We  see  no  error  here  which  tended  to 
the  prejudice  of  the  defendant. 

Second — ^The  Court  committed  no  error  in  omitting  from 
the  instructions  asked  for  those  sentences  not  given. 

The  Court  in  its  charge  distinctly  accorded  to  the  defend- 
ant the  r^ght  of  self-defense.    This  was  all  he  was  entitled 
to.     We  cannot  perceive  that  any  error  was  omitted  in  strik- 
ing  out  the  words  of  which  complaint  is  made. 
While,  if  closely  analyzed,  the  additional  words  may  ap- 
}  pear  to  convey  a  proposition  abstractly  correct,  we  are  of 

|)  opinion  that,  in  view  of  the  evidence,  they  would  have  had 

fl  a  tendency  to  mislead  the  jury,  by  inducing  them  to  believe 

y  that  the  fact  of  defendant's  presence  at  the  house,  with  the 

!|  circumstances  attending  it,  were  to  be  excluded  from  con- 

sideration in  determining  tiie  question  of  justification.  | 
Judgment  and  order  a£5irmed. 

We  concur:    McKee,  J.,  Boss,  J.,  McKinstry,  J.,  Bharp- 
stein,  J.,  Thornton,  J. 


In  Bane. 

[Filed  October  3,  1882.] 

No.  7215. 

BEED  ETAL.,  Bespondents, 

vs. 
ALUSON  etal.,  Appellants. 

BiBVKn  BT  M>iz« — Noncn  of  Appeal.  According  to  the  pioTinoiiB  of 
Section  1014,  0 . 0.  P.,  the  conditions  involved  in  the  fact  of  service 
of  a  notice  of  appeal  by  mail  are  (1),  that  the  person  making  the 
service  and  the  person  on  "whom  it  is  to  be  made  reside  or  have  (heir 
offices  in  different  places,  and  (2),  that  there  shaU  be  a  regular  mail 
oommnnication  beti^een  the  places. 

Id. — Id,  The  attorney  for  the  appellant  caused  a  copy  of  the  notice  of 
appeal,  properly  directed,  etc.,  to  be  mailed  at  San  Jose,  where  he 
neither  resided  nor  had  an  office.  Eeld,  the  service  by  mail  was  in- 
sufficient. 

Id. — Id.  To  constitnte  service  by  mail,  the  deposit  in  the  post-office  most 
be  made  in  the  post-office  at  the  place  where  the  attorney  making  the 
service  resides  or  has  his  office,  provided  there  be  a  regolar  commoni* 
cation  by  mail  between  it  and  the  post-office  of  the  place  where  the 
person  on  whom  the  service  is  to  be  made  resides  or  has  his  office. 

Id. — ^Ajtidavit — Evidence.  The  affidavit  of  service  mnst  show  a  stnUsI 
compliance  with  the  provisions  of  the  statate,  otherwise  the  evidenoe 
must  be  held  insufficient  to  establish  the  fact  of  sorvioe. 
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^^--AppiAL — JuBiBDiOTxoH — BxcoBD.  The  appellate  Oonri  does  not  acquire 
jorisdictioii  of  an  appeal  nnleas  the  record  shows  that  the  notice  of 
appeal  was  senred  according  to  law. 

^•—pAmrzoii — Afpbaii.  On  appeal  from  the  final  judgment  in  an  action 
of  partition  it  is  necessary  that  notice  of  appeal  be  served  upon  all 
the  parties  respondent,  else  the  i^peal  will  be  ineffectual. 

Appeal  from  Twentieth  District  Oonrt,  Santa  Clara  County. 

/.  Jf.  SeatoeR,  for  appellants. 

EongUon  dt  Beynolas  and  Lieb,  for  respondents. 

IMgELee,  J.,  delivered  the  opinion  of  the  Conrt: 

This  case  arises  oat  of  an  action  of  partition  in  which  the 
parties  to  the  action  are  all  actors  or  plaintifb,  each  against 
each  and  all  others.  The  case  comes  before  us  on  appeal 
from  the  final  judgment.  On  snch  an  appeal  it  is  necessary 
that  notice  of  appeal  should  be  served  upon  all  the  parties 
respondent,  else  the  appeal  will  be  ineffectual  (Bemal  vs. 
Senter^  38  Cal.  638);  and,  because,  as  it  is  contended,  notice 
of  the  appeal  has  not  been  served  upon  some  of  the  respond- 
ents nor  their  attorneys,  a  motion  is  made  to  dismiss  the 
appeal. 

The  notice  of  appeal  is  dated  April  10,  1880.    At  that 
time  the  attorney  of  appellant  and  some  of  the  parties  and 
the  attorney  of  the  paraes  to  be  served,  resided  and  had 
their  offices  in  different  counties.    The  attorney  for  the  ap- 
pellant resided  in  San  Rafael,  Marin  ^County.    Of  the  attor- 
^oys  for  respondents  some  resided  in  San  Francisco,  Los 
-^geles,  San  Jose,  San  Diego,  Bedwood  City,  and  one  of 
^6  parties  in  Plattsburg,  in  the  State  of  Missouri.    Between 
^^^  ftafael  an^  each  of  those  places  there  was,  at  the  time, 
^  ^^Sular  communication  by  mail.    The  situation  was  there- 
fore   such  that  the  attorney  for  the  appellant  could  have 
^?*^ed  the  notice  of  appeal  by  mail,  by  following  the  pro- 
"^sioiis  of  Section  1013,  Code  of  Civil  Procedure, 
ii-^o-cording  to  those  provisions,  the  conditions  involved  in 
Ir^  f  «ct  of  service  bv  mail  are  (1)  that  the  person  making 
^<»  ^rvice  and  the  person  on  whom  it  is  to  be  made  reside  or 
L^^^  their  offices  in  different  places,  and  (2)  that  there  shall 
5^^   ^  regular  mail  communication  between  the   ''pkces." 
^^^Xi  the  existence  of  these  conditions  service  may  be  made 
j^^"^^  the  party  or  his  attorney  by  depositing  the  notice  in  the 
^^^'t-^-office,  addressed  to  the  person  to  be  served,  at  his  office 
J     ^lace  of  residence,  and  the  postage  paid.    When  the 
i^^^sit  is  made  in  the  post-office  the  service  is  deemed  com- 
n^-    (SectioEL  1013,  supra.) 
^lie  attorney  for  the  appellant  caused  a  copy  of  the  notice 
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of  appeal,  properly  directed,  etc.,  to  be  mailed  at  San  Jose, 
where  he  neither  resided  nor  had  an  office,  and  did  not  mail  it 
at  San  Bafael  where  he  did  reside.  But  between  San  Jose 
and  the  places  named  there  was  a  regular  communication  by 
mail;  and  the  question  arises,  in  what  post-office  must  the 
deposit  of  the  notice  be  made  to  constitute  service  ?  Can  it 
be  made  in  any  of  the  counties  of  the  State  ? 

Undoubtedly  the  object  of  depositing  the  notice  in  a  post- 
office,  in  the  manner  prescribe/ by  the  law,  is  the  tranLis- 
sion  o£  the  notice  by  mail  to  the  person  to  whom  it  may  be 
directed.  For  that  purpose,  the  notice  must  be  deposited 
in  one  or  other  of  the  post-offices  of  the  places  where  the 
parties  have  their  residences  or  offices,  because  these  are 
the  only  places  mentioned  in  the  Code  within  the  conditions 
of  service.  But  a  deposit  in  a  post-office  in  the  county  or 
place  in  which  a  party  who  may  be  served  by  mail  has  his 
residence  or  office,  would  not  constitute  service  on  him  by 
mail,  because  a  service  on  him  at  his  residence  or  office  in 
his  own  county,  to  be  effectual,  must  be  made  personally  or 
constructively,  in  the  manner  prescribed  by  subdivisions  1 
and  2  of  Section  1011,  Code  of  Civil  Procedure.  It  could 
not  be  made  by  mail,  unless  the  residence  of  the  attorney  or 
party  to  be  served  was  unknown.  (Id.)  Therefore,  to  con- 
stitute service  by  mail,  the  deposit  in  the  post-office  must 
be  made  in  the  post-office  at  the  place  where  the  attorney 
making  the  service  resides  or  has  his  office,  provided  there 
be  a  regular  communication  by  mail  between  it  and  the  post- 
office  of  the  place  where  the  person  on  whom  the  servipe  is 
to  be  made  resides  or  has  his  office.  (Coming  vs.  Gilman, 
1  Barb.  649.) 

Service  by  mail  is  good  only  where  the  person  making  the 
service  and  the  person  on  whom  it  is  to  be  made  reside  in 
different  places,  between  which  there  is  a  regular  mail  com- 
munication; and  the  affidavit  of  service  must  show  a  strict 
compliance  with  the  provisions  of  the  statute,  otherwise  the 
evidence  must  be  held  insufficient  to  establish  the  fact  of 
service.  (People  vs.  l*urnpike  Co,,  30  Cal.  182.)  In  other 
words,  when  service  is  sought  to  be  made  hj  mail,  it  should 
appear  that  the  conditions  on  which  the  validity  of  such  ser- 
vice must  depend  had  existence,  otherwise  the  evidence  will 
bo  deemed  insufficient  to  establish  the  fact  of  service. 
{Clark  vs.  Adams,  33  Mich.  164.) 

In  People  vs.  Turnpike  Co,,  supra,  the  affidavit  of  service 
omitted  to  show  the  existence  of  a  regular  communication 
by  mail  between  the  two  places  of  the  residences  of  the  at- 
torneys for  the  appellants  and  the  respondents;  and  the 
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appeal  was  dismissed  because  there  was  no  effectual  service 
of  the  notice^  In  Moore  vs.  Bease^  35  Cal.  184,  the  a£5idavit 
of  service  omitted  to  show  that  the  attorney  making  the 
service  resided  at  the  place  where  the  notice  of  appeal  was 
mailed,  and  the  appeal  was  also  dismissed  because  the  ser- 
vice was  insufficient. 

In  the  case  in  hand  the  record  shows  affirmatively  that  the 
attorney  who  made  the  attempted  service  did  not  reside  at 
the  place  where  he  mailed  the  copy  of  the  notice  of  appeal; 
and  it  follows,  upon  principle  as  well  as  precedent,  inasmuch 
as  the  attempted  service  of  the  notice  of  appeal  has  not  been 
made  according  to  the  provisions  of  Section  1013,  Code  of 
Civil  Procedure,  that  the  appeal  must  be  dismissed.  This 
Court  does  not  acquire  jurisdiction  of  an  appeal,  unless  the 
record  shows  that  the  notice  of  appeal  was  served  according 
to  •  law.  {Franklin  vs.  Reiner ^  8  Cal.  340;  Buffendeau  vs. 
JEdmundson,  24  Id.  94.) 

Appeal  dismissed. 

We  concur:    Sharpstein,  J.,  Morrison,  C.  J.,  Myrick,  J. 


In  Bane. 

[Filed  October  12,  1882.] 

No.  10,756. 

PEOPLE,  Eespondent,  vs.  DAER,  Appellant. 

Obxminal  Law — Vbbdict — Eyidkncb — New  Tbial.  The  eyidence  was  not 
BO  clearly  insufElcieDt  to  justify  the  yerdict  as  to  justify  the  appellate 
Court  in  reversing  the  order  denying  the  motion  for  a  new  trial. 

CBAiiXiBiTaB  JxTBOBB.  The  challenge  to  the  panel  of  jurors  composed  of  per- 
sons summoned  by  order  of  the  Court  from  the  bystanders  was  not 
based  upon  any  of  the  grounds  specified  in  the  Code. 

jyjSTBici  Attobnbt — Deputy — Imtobmation.  The  name  of  the  District  At- 
torney was  subscribed  to  the  information  by  his  deputy.  That  was 
sufficient. 

TaxaIi — SwBABiNO  J(7BOBs — Pbksitmption.  Error  was  alleged  on  appeal  that 
the  Court  below  proceeded  with  the  trial  of  the  case  without  all  the 
jurors  being  first  sworn.  It  does  not  positively  appear  whether  or  not 
the  juror,  McPeak,  was  sworn  to  try  the  cause.  So  long  as  it  does 
not  appear  that  he  was  not  sworn,  the  presumption  is  that  the  Court 
performed  its  duty. 

Ikbtbuctioms.  Taken  as  a  whole  the  instructions  fairly  stated  the  law  ap- 
plicable to  the  case. 

Appeal  from  Superior  Court,  Mendocino  County. 

J,  A.  Cooper,  for  appellant. 
AUomey-General  Hart,  for  respondent. 
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By  the  Coubt  : 

The  evidence  upon  which  the  defendant  was  convicted  was 
of  that  kind  commonly  denominated  "  circumstantial/' bat 
it  was  not  so  clearly  insufficient  to  justify  the  verdict  as  to 
justify  this  Court  in  reversing  the  order  denying  the  motion 
for  a  new  trial  on  that  ground. 

The  challenge  to  the  panel  of  jurors  composed  of  persons 
summoned  by  order  of  the  Court  from  the  bystanders  was 
not  based  upon  any  of  the  grounds  specified  in  the  CodOi 
and,  therefore,  it  was  not  error  to  disallow  it. 

The  name  of  the  District  Attorney  was  subscribed  to  the 
information  by  his  deputv.  That  was  sufficient.  It  does 
not  positively  appear  whether  or  not  the  juror  McPeak  was 
sworn  to  try  the  cause.  So  long  as  it  does  not  appear  that 
he  was  sworn,  it  is  safe  to  presume  that  the  Court  peHormed 
its  duty.  Taken  as  a  whole,  we  think  that  the  instructions 
given  to  the  jury  fairly  stated  the  law  applicable  to  the  case. 

Judgment  and  order  affirmed. 


In  the  Superior  Court,  Sacramento. 


WILLIAM  T.  WILSON  vs.  ELLEN  M.  WILSON. 

Dbbd  Ihtindbd  as  Mobtoaqi — "Ruvm  of  Etidimoi.  In  this  State  it  is  aa 
established  rule  that,  in  order  to  show  that  a  deed  absolute  in  texma 
/  was  intended  as  a  mortgage,  the  eyidence  most  be  olear  of  a  reason- 
able donbt. 

OoHiiiicT  BiTWKEN  FxDXBAii  AND  Stati  Dsgibzokb.  Where  there  is  s  con- 
flict between  the  decisions  of  the  Supreme  Court  of  the  United  States 
and  of  this  State  upon  a  question  of  general  jurisprudence  not 
peculiarly  within  the  jurisdiction  of  the  Federal  Oourts,  the  Courts  of 
this  State  will  follow  the  decisions  of  the  State  Supreme  Court. 

Dkbp  hot  a  Mobtoaos.  Where  it  appeared  that  a  husband,  being  embsr- 
rassed  financially,  conveyed  "  2000  acres  of  land,  more  or  less,"  to 
hifl  wife  for  a  consideration  of  $7,000,  taking  an  agreement  from  her 
that,  upon  payment  to  her  within  one  year  of  the  sum  of  $7,000  with 
interest  at  one  per  cent,  per  month,  she  would  reoonvey  the  land  to  him, 
he  to  retain  possession  during  the  year;  that  the  agreement  was  lost  and 
the  evidence  was  conflicting  as  to  whether  it  contained  recitals  of  a  loan, 
sufficient  to  constitute  it  a  simple  defeasance;  that  she  had  expressly 
refused  to  take  a  mortgage;  that  he  retained  possession  during  the 
year,  and,  being  unable  to  pay  the  sum  named,  delivered  the  posses- 
sion to  her  in  the  belief  that,  as  the  result  of  the  contract,  the  law 
gave  her  the  land,  and  she  retained  pctasession  for  four  years  making 
improvements  thereon;  Held,  that  the  evidence  was  not  sufficient  to 
show  the  deed  was  intended  as  a  mortgage,  and  not  a  conditional 
sale — although  the  wife  had  frequently  said  in  casual  eonTsraation 
that  she  had  loaned  the  money  and  taken  the  land  as  security." 
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AsuanoHS  48  Etxdbnos.  The  admissionB  of  a  party  made  in  oaanal  oon- 
rersation,  thoogh  against  his  own  interest,  are  to  be  taken  with 
great  cantion,  beoaose  of  the  danger  of  mistake  as  to  the  language 
used  or  the  meaning  intended. 

Wathuib.  J. : 

This  ifl  an  action  in  which  the  plaintiff,  who  is  the  husband  of 
defendant,  seeks  to  have  a  deed  absolute  in  terms  declared  to  be 
a  mortgage  and  to  be  allowed  to  redeem  therefrom.     The  com- 
plaint was  filed  May  3,  1881.    It  alleges  that  on  November  26, 
1875,  the  plaintiff  borrowed  $7,000  from  the  defendant,  which 
he  then  and  there  agreed  to  repay  to  her  within  one  year  with 
intemst  at  one  per  cent,  per  month;  that  at  the  same  time,  for 
the  sole  purpose  of  securing  the  payment  of  the  money,  the 
plaintiff  executed  and  delivered  to  the  defendant  a  deed,  absolute 
in  form,  purporting  to  convey  a  tract  of  land  described  particu- 
larly, and  also  as  containing  "  about  two  thousand  acres,  more 
or  less;"  that  contemporaneously  with  the  execution  and  delivery 
of  the  deed  the  defendant  executed  and  delivered  to  plaintiff  an 
agreement  in  writing,  whereby  she  promised  to  reconvey  the 
mi  to  the  plaintiff  upon  repayment  by  him  within  one  year 
thereafter  of  the  $7,000  wiiii   interest  at  one    per  cent,  per 
month;  that  such  deed  and  agreement  were  intented  to  be  a 
mortgage  to  secure  the  loan;  that  in  accordance  with  the  terms 
of  the  agreement  the  plaintiff  remained  in  possession  of  the  land 
for  one  year  after  the  date  of  the  deed,  and  at  the  end  of  the 
year,  being  then  unable  to  repay  the  money,  delivered  possession 
of  the  Jand  to  the  defendant,  who  has  ever  since  remained  in 
the  exclusive  possession  of  it.     There  are  other  allegations  as  to 
the  value  of  the  use  and  occupation,  a  demand  for  an  accounting, 
tt  tender  of  the  amount  due  the  defendant,  and  a  request  that 
she  reconvey,  which  was  refused.     The  prayer  is,  that  upon  the 
payment  by  plaintiff  of  the  sum  due  the  defendant,  she  be  re- 
quired to  reconvey.    The  answer  denies  there  was  any  loan  or 
mortgage,  or  any  transaction  other  than  as  follows:  The  defend- 
ant purchased  the  land  from  the  plaintiff  for  -$7,000,  taking 
the  deed  in  suit  November  26, 1875,  and  at  the  same  time  agreed 
the  plaintiff  should  remain  in  possession  for  one  year,  and  might, 
at  any  time  during  the  year,  repurchase  the  land  if  he  should 
<ihoose  so  to  do  for  the  sum  of  $7,000  and  interest  thereon  at  one 
percent,  per  month  from  November  26,  1875;  that  the  plaintiff 
did  not  at  any  time  elect  to  repurchase  the  land,  but  on  or  about 
November  26,  1876,  notified  the  defendant  that  he  could  not  re- 
purchase the  same  and  surrendered  the  possession  to  the  def  end- 
^t  as  the  owner  in  fee,  since  which  time  she  has  remained  in 
possession,  paid  the  taxes,  amounting  to  $580,  made  improve- 
uienl^s  at  &  cost  of  $225,  and  arranged  for  pasturing  her  sheep, 
^nted   out  other  lands,  and   made  divers  business  changes 
^^  reference  to  her  ownership  of  this  land. 
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The  sole  issue  presented  by  these  pleadings  was  as  to 
whether  the  transaction  of  November  26,  1875,  was  a  mortgage 
or  a  sale  with  the  reserved  right  in  the  vendor  to  repurchase 
within  one  year. 

The  case  was  tried  in  December,  1881,  bj  Hon.  S.  C.  Denson, 
Judge  of  the  Superior  Court,  Sacramento  County,  and  judgment 
was  rendered  for  the  defendant.  A  motion  for  a  new  trial 
having  been  made  and  granted  the  case  was  again  tried  in  June 
last,  when,  at  the  request  of  Judge  Denson,  I  presided  in  his 
stead.  The  second  trial,  which  was  conducted  by  distinguished 
counsel  on  both  sides,  occupied  several  days;  the  testimony  was 
then  written  out  in  full,  and  I  have  carefully  considered  it  in  the 
light  of  able  and  exhaustive  argumente,  presenting  the  author- 
ities bearing  upon  the  subject. 

It  is  now  settled  law  that  when  a  deed  absolute  in  form  is  exe- 
cuted as  security  for  a  loan  of  money,  a  Court  of  equity  will  treat 
it  as  a  mortgage.  *'  The  Court  looks  beyond  the  terms  of  the 
instrument  to  the  real  transaction,"  says  the  Supreme  Court  of 
the  United  States,  per  Mr.  Justice  Field,  in  a  recent  case,  "  and 
when  that  is  shown  to  be  one  of  security,  and  not  of  sale,  it  will 
give  effect  to  the  actual  contract  of  the  parties.  As  the  equity, 
upon  which  the  Court  acte  in  such  cases,  arises  from  the  reid 
character  of  the  transaction,  any  evidence,  written  or  oral,  tend- 
ing to  show  this  is  admissible.  The  rule  which  excludes  parol 
testimony  to  contradict  or  vary  a  written  instrument  has  reference 
to  the  language  used  by  the  parties.  That  cannot  be  qualified 
or  varied  from  its  natural  import,  but  must  speak  for  itself.  The 
rule  does  not  forbid  an  inquiry  into  the  object  of  the  parties  in 
executing  and  receiving  the  instrument."  {Peugh  vs.  Davis ^ 
96  U.  S.  336.) 

If  the  deed  be  ascertained  to  have  been  intended  as  a  mortgage, 
the  equity  of  redemption  becomes  so  inseparably  connected  with 
it  that  it  cannot  be  defeated  in  any  manner — cannot  even  be 
waived  by  express  stipulation  of  the  mortgagor.  Courts  of 
equity  never  deviate  from  this  rule,  for  they  deem  it  essential  to 
the  protection  of  the  debtor  whose  necessities  may  compel  him  to 
yield  to  ruinous  conditions.  (Id.)  Our  Code  has  expressly 
enacted  that  ''all  contracts  in  restraint  of  the  right  of  redemp- 
tion from  a  lien  are  void."    (C.  C,  Sec.  2889.) 

The  Supreme  Court  of  this  State,  in  a  late  case— opinion  de- 
livered by  Mr.  Justice  McKee — say:  '*  Whether  a  deed  absolute 
in  form  be  a  mortgage,  is  a  question  of  intention  to  be  inferred 
from  all  the  facts  and  circumstances  of  the  transaction  in  which 
the  deed  was  executed,  taken  in  connection  with  the  conduct  of 
the  parties  after  its  execution.  In  such  cases  the  central  fact  to 
be  found  is  the  existence  of  an  indebtedness  at  the  titne  of  the 
transaction  and  a  continuaiion  of  the  relation  of  debtor  and 
creditor."  (Montgomery  vs.  Sped,  55  Cal.  353.)  In  another 
case  the  same  Court  say:    ''  In  cases  of  this  class  the  well 
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established  test  by  which  to  determine  whether  the  trans- 
action is  a  mortgage  or  a  defeasible  sale,  is  the  fact  whether 
or  not«  notwithstanding  the  conveyance,  there  is  a  subsisting, 
wrdinuing  debt  from  the  grantor  to  the  grantee."  (Farmer  vs. 
Qro9e,  42  Cal.  172.) 

It  is  important,  in  attempting  to  apply  this  test,  first  to  ascer- 
tain the  rule  by  which  the  evidence  is  to  be  weighed.  If  the 
written  evidence  require  the  aid  of  parol  evidence  to  explain  it, 
as  it  usually  does,  there  is  often  a  conflict  in  the  evidencef 
which  it  is  difficult  or  impossible  to  reconcile.  In  some  of  the 
States  the  Courts  act  upon  the  rule  that  in  all  doubtful  cases 
the  contract  will  be  construed  to  be  a  mortgage  rather  than  a 
conditional  sale,  because  although  the  mortgagor  may  not  have 
strictly  complied  with  the  terms  of  the  mortgage,  still  he  has 
his  right  of  redemption,  while  in  the  case  of  a  sale  the  rights  of 
the  conditional  purchaser  are  forfeited  without  a  strict  compli- 
ance with  the  terms  of  the  sale.  {MaUhews  vs.  Sheehan,  69  N.  Y. 
690.)  In  Conway'8  Executors  vs.  Alexander,  6  Cranch.  236-7, 
Chief  Justice  Mwshall,  speaking  for  the  Supreme  Court  of  the 
United  States,  said,  that  as  lenders  of  money  frequently  endeavor 
to  obtain  inequitable  advantages  over  borrowers  by  taking  security 
in  this  way  "  the  leaning  of  the  Courts  has  been  against  them, 
and  doubtful  cases  have  generally  been  decided  to  be  mort- 
gages.'' The  same  Court  in  a  later  case  approved  the  rule  thus 
stated.  (Russell  vs.  Southard,  11  Howard,  U.  S.  151.)  Other 
Courts,  however,  have  acted  upon  a  very  different  principle. 
Thus,  in  Illinois: '  **  This  Court  has  repeatedly  said  tnat  when 
a  sale  is  in  form  absolute,  in  order  to  change  its  character  to 
that  of  a  mortgage,  the  evidence  must  clearly  show  that  it  was 
BO  intended."  (Magnusson  vs.  Johnson,  73  111.  159.)  And  in 
Nevada:  "  It  is  a  well  settled  principle  that  the  proof  necessary 
to  show  a  deed  absolute  upon  its  face  to  be  a  mortgage  must  be 
clear,  convincing,  and  satisfactory.  *  *  *  Proof  so  cogent, 
weighty,  and  convincing  as  to  leave  no  doubt  upon  the  mind 
ought  alone  to  overcome  them."  (Pierce  vs.  Traver,  13  Nev. 
531.)  Our  own  Supreme  Court,  in  Hoffer  vs.  Jones,  29  .Cal.  18, 
thus  stated  the  rule:  '*  A  clear  case  ought  to  be  made  to  justify 
a  Court  in  finding  upon  parol  testimony  a  deed  absolute  upon 
its  face  to  be  a  mortgage."  And  in  Henley  vs.  Hotaling,  41  Cal. 
26,  the  same  Court,  by  Rhodes,  C.  J.,  say;  ''  When  the  inten- 
tion of  the  parties  to  a  deed,  absolute  in  form,  is  sought  to  be 
ascertained,  not  in  the  usual  way,  by  reading  and  construing  the 
instrument,  in  connection  with  evidence  to  identify  the  subject- 
matter,  the  parties,  etc.,  but  by  evidence  to  establish  an  equity 
beyond  and  outside  of  the  deed,  and  thus  to  convert  the  deed 
into  a  mortgage,  the  evidence  ought  to  be  so  clear  as  to  leave  no 
doubt  that  the  real  intention  of  the  parties  was  to  execute  a 
mortgage,  otherwise  the  intention  appearing  on  the  face  of  the 
deed  ought  to  prevail."    This  expression  ''no  doubt"  was,  of 
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course,  intended  to  mean  no  reasonable  doubt;  for  even  in 
criminal  cases  the  guilt  of  the  defendant  does  not  require  proof 
beyond  a  doubt.  In  civil  cases  the  rule  usually  requires  a  mere 
preponderance  of  the  evidence.  In  no  case  should  it  require 
absolute  certainty,  for  that  is  seldom  possible. 

From  the  foregoing  decisions  I  understand  the  rule  of  evi- 
dence on  this  subject  to  be  established,  so  far  as  this  State  is 
concerned,  in  terms  that  require  something  more  than  a  mere 
preponderance  of  the  evidence,  as  in  ordinary  cases:  the  mort- 
gage must  be  proved  beyond  a  reasonable  doubt.  The  case  of 
Montgomery  vs.  Sped,  supra,  was  such  a  case.  There  the  land 
was  worth  $25,000,  and  the  sum  to  be  paid  was  only  $7,000; 
Spect  remained  in  possession  and  exercised  acts  of  ownership — 
making  improvements,  collecting  rents,  and  selling  portions  of 
the  land. 

The  evidence  in  this  case  is  to  be  considered  in  the  light  of 
the  foregoing  decisions;  and  since  the  rule  of  evidence  is  one 
relating  to  questions  of  general  jurisprudence,  and  not  peculiarly 
within  the  jurisdiction  of  the  Federal  Courts,  I  must  follow  the 
decision  of  the  Supreme  Court  of  this  State  rather  than  that  of 
the  Supreme  Court  of  the  United  States. 

The  deed  is  in  evidence  and  speaks  for  itself.  It  is  in  the 
usual  form  of  an  absolute  deed,  containing  nothing  to  indicate  a 
loan  or  a  mortgage.  The  instrument  which  was  executed  con- 
temporaneously with  it  has  been  lost,  and  was  not  produced  at 
the  trial.  It  was  delivered  to  the  plaintiff  and  by  him  kept  for 
some  years  in  a  bureau  drawer  in  a  room  occupied  by  the  plain- 
tiff and  defendant.  Each  contends  that  the  other  is  at  fault  for 
the  non-production  of  the  paper.  The  testimony  of  a  witness 
that  he  saw  the  paper  in  the  possession  of  the  defendant  after 
the  commencement  of  the  suit,  but  did  not  examine  it  critically, 
id  contradicted  by  the  testimony  of  the  defendant,  who  says  it 
was  the  deed  the  witness  saw.  I  am  unable  to  say  which  of  the 
parties,  if  either,  is  to  blame  for  the  absence  of  the  document. 
Therefore  I-  assume  that  it  was  not  within  the  power  of  either  to 
produce  the  instrument  and  shall  not  view  the  evidence  of  either 
with  distrust  on  account  of  its  absence.  The  only  direct  evi- 
dence as  to  the  contents  of  the  lost  document  is  the  testimony  of 
the  parties  and  of  Judge  Clark  who,  as  attorney  for  defendant, 
was  consulted  with  reference  to  the  transaction,  and  says  he 
wrote  the  instrument  in  accordance  with  the  instructions  of  the 
defendant,  the  plaintiff  being  present  and  agreeing  to  its  terms. 
His  testimony  is  to  the  effect  that  the  parties  came  to  his  office 
together,  and  one  of  them  handed  him  the  deed,  when  tho  de- 
fendant said:  ''  I  have  bought  this  land  of  Mr.  Wilson,  but  I  do 
not  care  about  the  land;  I  am  willing  to  reconvey  it  to  him  at 
any  time  within  twelve  months  upon  being  paid  the  sum  I  paid 
(naming  the  sum),  with  interest  at  one  per  cent,  per  month.  '* 
"  She  also  said  he  was  to  have  possession  during  the  year;  she  had 
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land  enough  for  her  sheep  and  did  not  want  the  occupation  of  it 
that  year;  and  she  asked  me  to  draw  an  agreement  to  that  effect. 
Nothing  was  said  about  a  debt  or  a  mortgage.  I  drew  the 
agreement  accordingly  and  inserted  the  words,  '  time  is  of  the 
essence  of  this  agreement.'  No  note  was  given."  The  defend- 
ant corroborates  this  testimony. 

Taking  this  as  a  correct  statement  of  the  terms  of  the  agree* 
ment,  it  would,  in  the  absence  of  any  evidence  other  than  the 
deed,  show  a  sale  and  not  a  mortgage,  since  there  is  nothing 
whatever  in  the  transaction  to  indicate  the  making  of  a  loan  and 
taking  security,  except  the  fact  that  the  purchase  price  with  in- 
terest was  to  be  the  consideration  of  the  reconveyance.  Though 
this  is  sometimes  an  important  circumstance  to  be  considered 
with  other  facts,  it  is  not  of  itself  sufficient  evidence  of  a  debt. 
In  Henley  vs.  Hotaling,  supra,  it  appeared  that  S.  F.  Storms,  as 
attorney  in  fact  for  William  Storms,  applied  to  Hotaling  for  a 
loan  of  $6,000,  offering  to  give  a  mortgage  of  certain  land  to  se- 
core  the  loan.  Upon  inspecting  the  power  of  attorney  it  was 
found  insufficient  to  authorize  the  making  of  a  mortgage  though 
snfficient  to  authorize  a  sale.  Thereupon  the  attorney  made  a 
deed  of  the  land  for  the  $5,000,  and  took  an  agreement  to  re- 
convey  one  year  from  date  upon  payment  of  $5,000  with  interest. 
The  Supreme  Court  held  it  was  not  a  mortgage,  saying:  **  We 
look  in  vain  in  this  case  to  fmd  any  evidence  of  a  promise  on  the 
part  af  Storms  to  repav  the  purchase  money,  or  of  the  existence 
of  a  debt  of  any  kind  from  him  to  Hotaling.' ' 

The  plaintiff  in  this  case  testifies  that  the  agreement  was,  in 
effect,  a  simple  defeasance,  and  he  contends  that  the  circumstances 
sorrounding  the  parties,  their  conduct  and  admissions,  show  there 
▼as  a  debt--a  loan — and  therefore  a  mortgage. 

When  the  parties  intermarried  several  years  ago,  each  had 
separate  property.  The  defendant  was  a  widow  and  had  suc- 
cessfully managed  an  estate  left  her  by  her  first  husband.  At 
the  time  of  this  transaction  they  were  living  together  upon  land 
belonging  to  defendant  at  Elk  Grove  in  Sacramento  County. 
Part  of  the  defendant's  property  was  money  in  bank  and  paxt 
consisted  of  sheep  and  other  live  stock.  The  plaintiff  had  pur- 
chased a  tract  of  land  in  the  neighborhood  at  four  dollars  per 
acre.  It  was  part  of  a  Mexican  grant,  the  boundaries  of  which 
▼ere  misettled  and  were^  in  litigation.  The  tract  was  supposed 
to  contain  about  4000  acres,  but  there  might  be  as  much  as  4300 
or  4400  acres.  A  Mr.  Pierce  owned  a  tract  containing  5000  acres 
ataated  nearer  the  residence  of  plaintiff.  Desiring  to  obtain 
^^  -Pierce  tract,  he  sold  the  other  parcel  to  one  Mousch  at  six 
iolla^B  per  acre,  the  same  price  he  was  to  pay  Pierce.  Subse- 
^nenUy  Mousch,  thinking  the  price  was  too  high  and  finding  his 
sontr^ict  was  not  legally  drawn,  refused  to  take  the  land.  There- 
ipon  the  plaintiff  applied  to  Pierce  to  be  released  from  his  con- 
laot  to  purchase  the  5000  acre  tract  because  he  was  dependent 
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upon  the  sale  to  Mousch  for  the  monej  with  whix^h  to  paj  Pierce. 
The  latter  refused  to  release  the  plaintiff  unless  he  would  paj 
$500,  as  compensation  for  the  trouble  caused  by  the  bargain. 
The  plaintiff  informed  the  defendant  of  his  embarrassment  and 
after  some  unsuccessful  negotiations  with  Pierce  she  agreed  that 
if  the  plaintiff  would  sell  a  portion  of  the  4000  acre  parcel  she 
would  advance  $7,000  for  a  year  to  enable  him  to  save  the  $500. 
demanded  by  Pierce.  He  sold  four  sections  to  Miles  and  Miller 
at  six  dollars  per  acre.  There  was  a  mortgage  upon  the  whole 
tract  to  the  Capital  Savings  Bank  for  about  $7,000,  including 
interest.  The  plaintiff  obtained  the  $7,000  from  the  defendant, 
paid  off  the  mortgage,  conveyed  to  Miles  and  Miller  the  parcel 
sold  to  them,  and  executed  to  defendant  the  deed  in  suit  pur- 
porting to  convey  "  2000  acres  more  or  less.'*  It  was  thought 
at  the  time  that  the  number  of  acres  was  about  2000,  but  their 
might  be  as  much  as  2200  or  as  little  as  1500  or  1800  acres,  ac- 
cording as  the  boundaries  of  the  grant  should  be  settled. 

The  plaintiff  testified  that  this  money  was  advanced  as  a  loan, 
but  the  defendant  demanded  a  deed  instead  of  a  mortgage 
because  ''  she  had  had  so  much  trouble  with  her  other  husband's 
people  that  she  did  not  want  my  people  to  come  on  her  and  fuss 
with  her  in  case  I  died,  and  she  would  give  me  a  bond  to  make 
her  redeem  the  land  to  her,  when  I  paid  her  her  $7,000.  So 
I  took  the  money  from  her,  and  her  and  I  came  into  town  to  fix 
the  matter  up,  and  I  borrowed  the  money  of  her  and  gave  her  a 
deed  and  took  a  bond  to  redeem  back  again.  But  I  only 
borrowed  it  for  one  year;  we  had  the  papers  made  up  to  pay 
it  back  to  her  in  one  year  with  one  per  cent,  interest. 

The  plaintiff  remained  in  possession  of  the  la4d  during  the 
year,  and  at  the  end  of  that  time  he  notified  the  defendant 
that  he  could  not  pay  her  the  $7,000  with  interest,  as  he  says; 
or,  according  to  her  statement,  that  he  could  not  repurchase. 
Therei:^on,  in  January,  1877,  she  took  possession,  moved  her 
stock  upon  it,  made  some  improvements  and  paid  taxes  as 
alleged  in  the  answer.  She  has  remained  in  possession  erer 
since.  The  plaintiff  admits,  in  his  testimony,  that  he  supposed 
the  defendant  became  the  owner  of  the  property  by  his  failure 
to  pay  the  money  within  a  year — **  that  tiie  law  gave  it  to  her  " 
as  the  result  of  the  contract  between  them.  He  did  not  assert 
title  in  the  property  afterwards  until  shortly  before  the  com- 
mencement of  this  suit,  though  he  had  often  urged  the  defendant 
to  allow  him  to  redeem,  and  they  quarreled  and  finally  separated 
in  consequence.  A  few  weeks  before  this  action  was  com- 
menced, the  boundaries  of  the  grant  having  been  settled,  it  was 
found  that  the  tract  formerly  owned  by  the  plaintiff  contained 
4400  acres  instead  of  4000  acres  as  had  been  supposed.  The 
plaintiff  had  purchased  from  Judge  Wm.  H.  Beaty,  paying  for 
4000  acres  only,  and  agreeing  that  if  the  tract  should  be  found 
to  contain  more  land  he  wonld  pay  for  it  at  the  same  rate — ^four 
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dollars  per  acre.    Demand  was  made  upon  him  for  the  addi- 
tional sum  thus  becoming  due.     He  called  at  the  law  office  of 
Mesars.  Beatj  in  company  with  the  defendant,  and  contended 
that  she  ought  to  pay  the  money  as  she  owned  the  land.     This 
was  determined  against  him,  but  the  conversion  led  the  Messrs. 
Beaty  to  understand  that  the  transaction    of    November  26, 
1875,  was  a  loan  and  mortgage  and  not  a  sale.    They  so  advised 
the  plaintiff  and  were  employed  by  him  to  negotiate  a  settlement 
upon  the  basis  of  a  redemption  if  possible  without  suit,  other- 
wise to  take  necessary  legal  proceedings.     Several  conversations 
occurred  between  the  parties  relative  to  a  settlement.    Both 
the  Messrs.  Beaty  testified  at  the  second  trial  (the  plaintiff 
having  changed  his  attorneys  after  the  first  trial  so  as  to  have 
the  benefit  of  this  testimony)  that  the  parties  substantially 
agreed  as  to  the  facts  in  regard  to  the  transaction  of  November 
'  26, 1875;  that  the  defendant  had  loaned  the  plaintiff  the  money 

j  for  one  year  at  one  per  cent,  per  month;  that  he  gave  her 

I  a  deed,  was  to  remain  in  possession  durinof  the  year,  pay  back 

the  $7,000  with  interest  during  the  year  and  have  it  reconveyed 
to  him;  but  he  failed  to  make  the  payment  and  she  took  the 
\  land  for  the  debt.    The  younger  Judge  Beaty  says  that  when 

it  was  explained  to  her  that  she  had  only  taken  a  mortgage  and 
that  the  plaintiff  had  a  right  to  redeem,  ''  she  could  not  believe 
that  that  was  the  law,  and  she  restated  the  proposition  herself: 
'  why  he  has  given  me  an  absolute  deed  to  the  land;  I  gave  him 
an  agreement  to  recover  it  if  he  paid  me  at  the  end  of  the  year, 
and  he  did  not  pay  me  and  I  took  possesson  of  the  land  ? '    She 
seemed  to  think  it  was  a  very  strange  and  wild  proposition  that 
under  those  circumstances  there  could  be  any  right  of  redemp- 
tion."   At  another  interview  the  same  witness  says  the  defend* 
ant  stated  ''she  loaned  the  money  to  Mr.  Wilson  at  a  time 
when  it  was  a  great  accommodation  to  him  to  have  it,  and  she 
took  possession  of  the  land  at  a  time  it  was  very  inconvenient  to 
take  it  and  put  her  sheep  upon  it,  and  the  land  had  now  in- 
creased in  value  and  it  tdrned  out  to  be  more  land  than  there 
was  thought  to  be  originally,  and  she  thought  it  was  very  hard 
ftod  unjust,  under  the  circumstances,  for  Wilson  to  claim  to 
^  redeem.    *    *    *    She  used  the  expression  that  she  had  loaned 

iilP tixQ  money  as  an  accommodation.' '    After  several  interviews 
^^  ceased  to  speak  of  the  transaction  as  a  loan  and  called  it  a 

A-  great  many  witnesses  testified  that  at  various  times  they 
))Ad  heard  the  defendant  in  casual  conversation  speak  of  the 
transaction  as  a  loan.  Two  of  them — Mr.  and  Mrs.  Skaggs — 
bad  endeavored  to  effect  a  settlement  between  them.  They  say 
the  transaction  was  admitted  by  defendant  to  have  been  a  loan; 
IK  '^^®'>  ^^^^  ^^  negotiation  for  a  settlement  proceeded  on 
*he  theory  that  the  defendant  had  originally  loaned  the  money 
pon  the  condition  that  it  was  to  be  repaid  in  one  year,  and  u 
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not  BO  paid  the  title  to  the  land  was  to  vest  absolutely  in  the 
defendant.  This  was  also  the  plaintiff's  understanding,  for  he 
asked  as  a  favor,  and  not  as  a  right,  to  be  allowed  to  repay  the 
$7,000  with  interest,  and  take  back  the  laiid.  She  always 
insisted  upon  the  legal  right  to  hold  the  land,  as  she  had 
stipulated  there  should  be  no  mortgage;  but,  as  she  says,  to 
avoid  litigation  she  offered  to  pay  plaintiff  $5,000.  Some  of 
the  testimony  is  to  the  effect  that  she  said  she  ''  took  the  land  on 
a  forfeit " — implying  that  the  plaintiff  had  forfeited  the  right  of 
redemption. 

On  the  other  hand  numerous  witnesses  testified  that  they 
had  on  different  occasions  heard  the  plaintiff  say  he  had  sold 
the  land  to  his  wife.  Among  these  were  Miles  and  Miller,  who 
speak  of  such  language  having  been  used  by  him  immediately 
before  and  after  November  26,  1875. 

The  admissions  of  a  party,  though  against  his  own  interest, 
are  to  be  recieved  with  great  caution,  because  of  the  danger  of 
mistake  or  misapprehension  of  witnesses,  or  the  misuse  of 
words  in  ordinaiy  conversation,  the  want  of  care  of  the  party  to 
express  himself  exactly  when  talking  of  a  matter  to  a  stranger 
casually,  etc.     (1  Greenleaf  Ev.  Sec.  214.) 

There  was  evidence  tending  to  show  that  the  land  was  worth 
six  dollars  an  acre  at  the  time  of  the  contract  of  1875. '  At  that 
rate  2200  acres  would  be  worth  $13,200  instead  of  $7,000.  Other 
witnesses  put  the  price  at  three  dollars  and  a  half  and  four 
dollars  per  acre,  and  it  was  not  known  that  there  was  more  than 
1500  or  1700  acres,  at  four  dollars  per  acre,  1700  acres  would 
be  worth  $6,800.  I  think  the  evidence,  though  conflicting, 
shows  the  fair  annual  rental  value  of  the  land  was  about  thirty- 
five  cents  per  acre.  Upon  2000  acres  this  would  be  $700  a  year 
— an  income  equal  to  ten  per  cent,  upon  $7000.  At  this  rate 
the  land  would  not  yield  as  much  profit  as  the  interest  on  the 
$7,000  at  twelve  per  cent.,. which  was  the  current  rate  of  interest 
at  the  time. 

Gross  inadequacy  of  price  is  a  strong  circumstance,  though 
not  always  sufficient  of  itself  to  show  that  a  mortgage  and  not  a 
sale  was  intended,  in  cases  of  this  class.  Where  me  price  was 
$2,000,  and  the  value  of  the  property  $6,000,  the  circumstance 
of  the  case  was  considered  important.  (Peugh  vs.  Davis,  96 
XJ.  S.  328.)  But  in  another  case,  where  the  value  was  uncertain 
and  not  greatly  inadequate,  the  same  Court,  by  Chief  Justice 
Marshall,  held  that  '*  the  circumstance  was  not  of  sufficient 
weight  to  convert  the  deed  into  a  .mortgage."  {G(mway*s 
Executors  vs.  Alexander,  7  Cranch,  241.)  The  facts  that  the  land 
was  subsequently  found  to  be  of  greater  quantity,  and  that  it 
increased  in  price,  are  unimportant,  unless  as  showing  a  motive 
in  plaintiff  for  seeking  to  redeem.  Defendant  took  possession 
before  the   rise  in    price  and  before  the    settlement  of    the 
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boundary  line.     I  do  not  think  the  evidence  as  to  the  inad- 
equacy of  price  is  entitled  to  much  weight. 

l^or  do  I  consider  the  evidence  as  to  the  distress  of  plaintiff 
fox  want  of  money  very   important.    He  had   paid   but  four 
dollars  per  acre — something  ov^r  |8,000  for  the  land  in  suit. 
He  was  selling  for  about  $7,700— one  year's  use  of  the  land 
and  $7,000  in  money.    The  sale  enabled  him  to  make  a  profit 
of  $4,000  upon  the  sale  to  Miles  and  Miller,  and  also  to  retain 
the  Pierce  tract  of  5000  acres,  besides  saving  the  $500  Pierce 
demanded  for  releasing  him;  and  the  Pierce  tract  was  shown  to 
be  more  valuable  than  the  one  he  sold — probably  to  the  extent 
of  two  dollars  per  acre.     Under  these  circumstances,  it  is  not 
strange  the  defendant  thought  she  was  accommodating  him,  nor 
thai  he  should  have  consented  to  her  terms  that  there  should  be  no 
mortgage.     In  Gonway*9  Execuiors  vs.  Alexander ^  already  referred 
to,  it  appeared  that  Alexander,  while  in  jail  for  debt  in  Virginia, 
sent  several  times  to  one  Lyles  urging  him  to  buy  a  parcel  of  land 
adjoining  the  land  of  Lyles,  his  object  being  to  get  money  witki 
wMoh  to  pay  the  debt  for  which  he  was  imprisoned  and  thus 
regain  his  liberty.    Lyles  wanted  20  acres  of  the  land  and  no 
more,  but  finally  purchased  the  20  acres  absolutely,  and  the 
residue  of  400  acres  '*  was  purchased  conditionally  to  suit  Alex- 
ander.    Lyles  was  determined  to  advance  no  money  on  any  bar-> 
gain  which  should  make  it  necessary  to  go  into  Court  to  get  it 
back."    The  conveyance  was  made  March  27, 1788,  the  purchase 
price  was  to  be  repaid  to  Lyles  July  1,  1790,  when  the  title 
^ould  be  reconveyed  to  Alexander,  or  in  default  thereof  the 
*itle  should  pass  to  Lyles  absolutely.     The  money  was  not  paid 
^^d  the  Court  say  that  though  ' '  he  was  in  jail  and  was  much 
pTB^BQ^  for  a  sum  of  money,"  "  this  circumstance  does  notde- 
Pl^ve  a  man  of  the  right  to  dispose  of  his  property."     (Id.  p. 

^^'^^Iiere  are  some  circumstances  which  tend  to  show  the  trans- 
^iX^tion  was  a  loan  and  not  a  sale.     There  was  no  negotiation  by 
i^efendant  for  the  purchase  of  the  land;  she  did  not  even  inquire 
into  the  real  value  of  the  property  though  she  knew  its  value 
generally;  she  admits  she  did  not  want  it,  but  took  it  as  an  ac- 
commodation to  plaintiff.     The  sum  to  be  paid  by  plaintiff  within 
the  year,  was  the  same  with  interest  as  the  sum  advanced  by  de- 
fendant.   On  the  other  hand,  it  is  admitted  by  plaintiff  that  the 
defendant  refused  to  take  a  mortgage,  and  expressly  stipulated 
before  advancing  the  money,  that  there  should  be  no  mortgage; 
the  plaintiff  does  not  say  that  he  demurred  to  this,  and  there  is 
very  strong  evidence  that  he  acquiesced  in  it.     It  is  certain  that 
lie  signed,  a  deed  absolute  in  form,  and  did  not  sign  any  note  or 
oifaer  document  that  obligated  him  to  repay  the  money. 

The  evidence  as  to  the  admissions  greatly  preponderates  in  the 
proof  o^  two  facts  inconsistent  with  each  other:  (1)  that  the 
'fhdnidff  admitted  he  had  sold  the  land  to  defendant,  and  (2) 
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that  the  defendant  admitted  she  had  loaned  the  money  to  plain- 
tiff. The  only  way  I  can  reconcile  this  evidence,  is  npon  the 
theozT  that  the  parties  used  language  without  intending  the 
signincance  sought  to  be  given  it  at  the  trial. 

There  is  one  fact,  however,  that  to  my  mind  is  entitled  to  very 
great  weight,  the  defendant  did  not  intend  to  take  a  mortgage. 
*Xhhi  is  clear.  No  doubt  she  so  instructed  her  attorney — that  is, 
she  directed  him  to  put  the  transaction  in  the  shape  of  a  sale  by 
preparing  an  agreement  to  reconvey  to  accompany  the  deed, 
and  that  her  object  was  to  avoid  the  trouble  and  cost  of  possi- 
ble litigation,  which  might  result  from  a  mortgage.  He  says 
she  had  a  deed  and  merely  wanted  to.  give  her  husband  the 
privilege  of  repurchasing  within  a  certain  time.  If  I  should  con- 
strue the  contract  to  be  one  of  mortgage,  I  should  certainlv  be 
making  a  contract  different  from  the  one  they  intended.  &uch 
is  not  the  province  of  the  Courts.  Other  strong^  facts  against 
the  plaintiff  are  the  fact  that  he  did  not  at  any  time  offer  a  mort- 
gage, nor  object  to  the  deed,  nor  assert  any  title  after  the  end 
of  the  year,  but  voluntarily  surrendered  possession  with  the 
understanding  that  the  land  was  hers  by  the  terms  of  the  contract 
of  November  26,  1875.  The  conduct  of  both  parties  is  incon- 
sistent with  the  theory  of  a  continuing  debt.  She  never 
demanded  payment,  and  he  did  not  assert  the  right  to  redeem 
until  advised  by  counsel. 

In  view,  therefore,  of  all  the  evidence,  and  of  the  rule  laid 
down  by  the  Supreme  Court  that,  in  this  class  of  cases,  it  must 
appear  beyond  a  reasonable  doubt  that  a  mortgage  was  in- 
tended, I  cannot  decide  in  favor  of  the  plaintiff.  I  will  say, 
however,  that  if  I  felt  at  liberty  to  relax  the  rule  in  any  case  I 
would  do  ao  in  this,  because  of  the  relations  of  the  parties  as 
husband  and  wife.  The  defendant  cotdd  not  be  injured  in  any 
way,  as  she  would  get  back  her  money  with  a  high  rate  of  inter- 
est, while  the  plaintiff  would  be  restored  to  an  estate  which  his 
temporary  financial  embarrassment  compelled  him  to  alienate. 
Our  laws  make  no  distinction  between  husband  and  wife  when 
dealing  with  each  other  as  to  their  separate  property,  but  an 
appeal  by  one  member  of  the  community  for  relief  from  the  ex- 
actions of  the  other  member  who  is  stubbornly  insisting  on  hard 
legal  rights  cannot  be  refused  by  a  Court  of  equity  without  great 
reluctance. 

I  am  of  opinion  that  the  plaintiff  has  failed  to  establish  the 
fact  that  the  instruments  executed  November  26, 1875,  constitute 
a  mortgage.  Judgment  must  be  rendered  dismissing  the  com- 
plaint. 

October  5th,  1882. 

Henry  Edgerton  and  Chrove  L.  Johnson,  for  plaintfff. 

A,  C.  Freeman,  Bates,  and  AHomey-Oenercd  Hart,  for  defend- 
ant. 
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VICTOR  SEWING  MACHINE  COMPANY,  Appellant, 

VB. 

SCHEFFLER,  Respondent. 

ComBAOT— SuBSTT — BoMP— Flkasino — Action— Si^wzKQ  Machimxs.  Action 
against  defendant  as  spcnrity  upon  a  bond  executed  by  one  Lonsdale, 
to  secnre  the  performance  of  an  agreement  between  plaintiff  and  said 
Lonsdale,  as  plniutiff  's  agent  for  the  sale  of  sewing  machines.  PJain- 
tiif  counted  upon  non-performance  of  the  conditions  of  such  contract^ 
while  the  evidence  showed  a  change  of  such  contract  without  the  con- 
sent of  defendant.  Held,  the  findings  to  that  effect  are  sustained  by 
the  eTldence.  They  are  not  necessarily  findings  upon  neto  matter, 
which  should  be  alleged  in  the  answer.  The  general  denial  puts  in 
issue  the  alleged  breaches  of  the  original  contract  between  plaintiff 
and  Lonsdale.  Proof  of  the  fact  by  plaintiff  that  a  new  contract  had 
been  substituted  for  the  old  one,  established  that  plaiatiff  was  not 
entitlcxl  to  recover  for  a  non-performance  of  the  conditions  of  the  old. 

Id. — Id.  If  plaintiff  had  set  forth  in  its  complaint  the  contract  with  Lons- 
dale, as  modified  (and  counted  upon  non-performance  thereof  by 
Lonsdale)  it  could  not  have  recovered,  because  the  bond  executed  by 
defendant  did  not  provide  that  the  liability  of  defendant  should  con- 
tinue, notwithstanding  such  a  modification  of  the  contract  as  was  in 
fact  made. 

Id. — Id.  Having  set  forth  the  original  contract  (and  counted  uf>on  its  non- 
performance by  Lonsdale),  and  proved  that  the  original  contract  had 
been  changed  in  such  manner  as  to  release  defendant  from  his  obliga- 
tions, plaintiff  was  not  entitled  to  recover  in  the  present  action. 

Id.— Id.  Even  it  the  change  in  the  terms  of  the  original  contract  were  held 
not  to  be  such  as  'to  release  defendant^  the  plaintiff  would  not  be 
entitled  to  recover  upon  allegations  ihat  Lonsdale  had  not  performed 
the  conditions  by  him  to  be  performed  under  the  original  contract, 
since  plaintiff  proved  that  the  original  contract  had  ceased  to  be  ii^ 
force  prior  to  alleged  non-performuice  of  its  conditions  by  Lonsdale. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 
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Texas  Angela  for  appellant. 
(7.  K  Bodgera,  for  respondent. 

McKlNSTBY,  J.,  delivered  the  opinion  of  the  CSoort: 

The  action  was  brought  against  defendant  as  security  upon 
a  bond  executed  by  one  Lonsdale,  to  secure  the  performance 
of  an  agreement  between  plaintiff  and  said  Lonsdale  as  plain- 
tiff's agent  at  Peoria,  Illinois,  for  the  sale  of  sewing  machines. 
Bj  the  agreement  plaintiff  was  to  ship  to  Chicago,  six  of 
its  sewing  machines,  marked  to  consignee  at  Peoria,  and 
as  often  as  an  account  of  sales  shomd  be  rendered  by 
consignee  to  consigi^or,  together  with  the  full  proceeds  of 
said  sales  (except  as  otherwise  provided)  the  consignor, 
plaintiff,  on  the  request  of  consignee  to  ship  to  his  order  as 
many  machines  as  should  be  reported  sold  and  accounted 
for,  provided,  however,  that  the  consignee  should  never  at 
any  one  time  have  on  consignment  more  than  six  machines. 
That  the  consignee  should  open  a  salesroom  at  Peoria  and 
devote  his  time  to  the  introduction  of  the  "  Victor  "  machine. 
All  machines  to  be  sold  for  cash,  or  promissory  notes 
guaranteed  by  the  consignee,  etc.  That  consignee  should 
sell  and  account  for  all  machines  within  four  months  from 
the  date  of  shipment,  and  upon  failure  to  sell  and  account 
to  said  consignor,  the  latter  at  its  option,  at  any  time  after 
date  of  shipment,  might  charge  the  consignee  with  all 
machines  consigned  four  months,  not  satisfactorilv  accounted 
for,  at  the  retail  price  of  said  machines,  less  40  per  cent., 
and  such  amounts  should  be  immediately  due  on  demand. 

The  bond  sued  on  provides  that  the  contract  or  agreement 
above  in  part  recited,  and  therein  described,  ''may  be  varied 
or  modified  by  the  mutual  agreement  of  said  sewing  machine 
company  and  said  Samuel  G.  Lonsdale,  as  to  the  manner  of 
oarryinc;  on  said  business ,  or  as  to  the  compensation  to  be  paid 
the  said  Samuel  G.  Lonsdale,  or  as  to  the  period  of  which 
said  Samuel  G.  Lonsdale  shall  report  to  and  pay  said  com- 
pany for  the  machines  he  may  self,  or  as  to  the  territory  on 
which  said  machines  shall  be  shipped  or  sold,  and  such 
changes  or  modifications  or  variations  shall  in  no  wise  affect 
or  impair  our  liability  on  this  bond." 

A  copy  of  the  agreement  between  plaintiff  and  Lonsdale  is 
annexed  to  the  complaint,  and  the  oreaches  of  such  agree- 
ment on  the  part  of  Lonsdale,  as  alleged,  are:  '* That  on  the 
Slst  of  March,  1877,  the  said  Samuel  G.  Lonsdale  was  in- 
debted to  this  plaintiff  in  the  sum  of  two  hundred  and  sixty- 
seven  dollars  for  certain  Victor  sewing  machines  which  had 
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been  from  time  to  time  consigned  to  said  Samuel  G.  Lons- 
dale bj  said  plaintiffs,  under  said  contract^  which  had  been 
consigQed  as  aforesaid  more  than  four  months  from  the  date 
of  consignment,  and  had  been  sold  by  said  Samuel  G.  Lons- 
dale, bat  had  not  been  satisfactorily  accounted  for  or  paid 
for  bj  him,  and  thereupon  on  said  last  mentioned  day  this 
plaintiff,  under  and  by  virtue  of  the  provisions  of  said  contract 
in  that  behalf^  chared  said  Samuel  G.  Lonsdale  with  the 
retail  price  of  said  victor  sewing  machines,  less  forty  per 
bent.,  to  wit,  the  sum  of  $267  aforesaid.  And  thereupon  this 
plaintiff  duly  demanded  payment  of  said  sum,  etc.,  which 
payment  was  refused." 

"And  this  plaintiff  further  alleges  that  on  the  22d  day  of 
Hay,  1877,  the  said  Samuel  G.  Lonsdale  was  further  in- 
debted to  this  plaintiff  in  the  sum  of  $135  for  certain  other 
Victor  sewing  machines,*'  etc.  (Proceedings  in  all  respects 
as  in  the  averment  of  the  breach  above  recited.) 

There  is  no  averment  that  the  agreement  annexed  to  the 
complaint  was  ever  altered  in  any  particular. 

The  case  shows  that,  without  the  consent  of  defendant, 
the  contract  between  plaintiff  and  Lonsdale  was  changed 
and  modified  so  as  to  permit  the  consignment  of  more  than 
six  machines,  and  provide  that  Lonsdale  might  have  more 
than  six  at  the  same  time.  The  clause  in  the  bond  which 
continues  the  liability  of  sureties  notwithstandinjg  a  change  in 
the  contract  between  their  principal  and  plaintiff  "  as  to  the 
manner  of  carrying  on  said  business,"  etc.,  did  not  continue 
the  liability  of  the  sureties  in  case  of  a  change  in  any  other 
respect.  The  change  by  which  Lonsdale  was  to  have  more 
than  six  machines,  was  not  authorized  by  the  clause  permit- 
ting a  change  *'as  to  the  manner  of  carrying  on  said  busi^ 
ness,**  and  it  is  not  pretended  that  it  is  covered  by  any  other 
of  the  changes  spoken  of  in  the  bond. 

When  plaintiff  proved  the  important  change  in  the  contract 
between  it  and  Lonsdale  which  released  the  sureties  of 
the  latter,  it  proved  itself  out  of  Court.  It  may  be  admitted 
defendant  was  bound  to  respond  for  any  damages  sustained 
by  plaintiff  by  reason  of  Lonsdale's  failure  to  perform  his 
original  contract  or  his  contract  as  modified  in  any  of  the 
particulars  mentioned  in  the  bond.  But  plaintiff  showed 
that  Lonsdale  was  not  responsible  for  any  preaches  of  the 
contract  set  forth  in  the  complaint  by  showing  that  such 
!ontract  was  not  in  force  when  he  was  alleged  to  have  broken 
t.    In  other  words,  the  evidence  failed  to  sustain  the  aver- 

lents  of  the  complaint. 

The  Court  below  found :  "  After  the  execution  of  said  con* 
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tract  and  bond,  transaotions  to  a  considerable  amount  took 
place  during  a  long  period  of  time,  bet>veen  said  Lonsdale 
and. the  corporation,  plain ti£f,  resulting  in  a  loss  to  said  cor- 
poration, but  such  transactions  were  more  extensive  and  in- 
volved greater  liabilitv  than  those  contemplated  in  said  con- 
tract and  bond."  ''That  said  defendant  never  received  any 
notice,  nor  ever  consented  to  any  modification  of  said  con- 
tract." 

These  findings  are  amply  supported  by  the  evidence. 
They  are  not  necessarily  findings  upon  neia  matter,  which 
should  be  alleged  in  the  answer.  The  general  denial  puts  in 
issue  the  alleged  breaches  of  the  original  contract  between 
plaintiff  and  Lonsdale.  Proof  of  the  fact  by  plaintiff  that  a 
new  contract  had  been  substituted  for  the  old  one,  established 
that  plaintiff  was  not  entitled  to  recover  for  a  non-perform- 
ance of  the  conditions  of  the  old.  The  finding  that  the 
transactions  were  such  as  were  not  contemplated  by  the 
terms  of  the  written  agreement  or  bond,  is  a  iindin^  that  an 
oral  agreement,  express  or  implied,  had  been  substituted  by 
the  parties,  or  that  the  original  had  been  materially  altered 
with  their  consent. 

It  necessarily  follows  that  plaintiff  cannot  recover  damages 
for  non-performance  by  Lonsdale  of  the  conditions  of  the 
original  agreement,  upon  which,  and  the  non-performance 
by  Lonsdale  of  the  conditions  of  which,  plaintiff  alone  counts 
in  his  complaint. 

Even  if  it  should  be  admitted  that  the  change  in  the  contract 
between  plaintiff  and  Lonsdale  was  one  contemplated  by  the 
wording  of  the  bond,  plaintiff  could  not  recover  upon 
allegations  of  the  terms  of  the  original  contract,  and  of  non* 
performance  of  its  conditions  hj  Lonsdale.  His  complaint 
should  have  set  forth  the  substituted  agreement  and  breach 
of  its  conditions.  He  should  rest  upon  the  liability  of  de- 
fendant arising  from  the  failure  of  Lonsdale  to  perform  the 
substituted  or  modified  agreement.  The  view  we  have  taken 
of  the  case  renders  the  failure  of  the  Court  below  to  find 
upon  the  issue  as  to  the  release  of  defendant's  co-surety 
entirely  immaterial. 

1.  If  plaintiff  had  set  forth  in  its  complaint  the  contract 
with  Lonsdale,  as  modified  (and  counted  upon  non-perform- 
ance thereof  by  Lonsdale),  it  could  not  have  recovered, 
because  the  bond  executed  bv  defendant  did  not  provide 
that  the  liability  of  defendant  should  continue,  notwithstand- 
ing such  a  modification  of  the  contract,  as  was  in  fact  made. 

2.  Having  set  forth  the  original  contract  (and  counted 
upon  its  non-performance  by  Lonsdale)  and  proved  that 
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the  original  contract  had  been  changed  in  snob  manner  as 
to  release  defendant  from  bis  obligation,  plaintiff  was  not 
entitled  to  recover  in  tbe  present  action. 

3.  Even  if  tbe  change  in  tbe  terms  of  the  original  contract 
were  held  not  to  be  such  as  to  release  defendant,  tbe  plaintiff 
would  not  be  entitled  to  recover  upon  allegations  that  Lons- 
dale  had  not  performed  the  conditions  b^  him  to  be  per- 
formed under  tne  original  contract,  since  plaintiff  proved  that 
the  original  contract  had  ceased  to  be  in  force  prior  to  the  al- 
leged non-performance  of  its  conditions  by  Lonsdale. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  Morrison,  G.  J.,  Sharpstein,  J., 
Hjrick.,  J.,  Thornton,  J. 


In  Bank. 


[Filed  October  10,  1882.1 

No.  6861. 

BEICKELL,  Bespondent, 

vs. 
BATCHELDEB  et  al.,  Appellants. 

MoBZOAos— DxpASTMXNT— Bank.  Opinion  of  Gonit  in  bank  (9  Pao.  O.  L. 
J.  515.)  adhered  to  on  rehearing  (MoKinstry,  J.,  Bom,  J.,  and  Mo- 
Kee»  J.»  dieaenting.) 

Appeal  from  Twenty-third  District  Court,  San  Francisco. 

Hafden/elcU,  Jr.^  Newman,  Eeyden/ddt,  and  Patterson^  tot 
Appellants. 
Moore  dk  Moore,  for  respondent. 

Bj  the  CouBT  (McKinstrj,  J.,  McEee,  J.,  and  Boss  J., 
dissenting) : 

This  case  was  heard  before  Department  One  of  this  Conrt 

and  its  opinion  filed  June  24,  1881,  (7  Pac.  C.  L.  J.  733.) 

Subsequently,   a  hearing  before   the  Court  in  bank  was 

granted.     Such  bearing  having  been  had,  an  opinion  by  the 

Oourt  in  bank  was  filed  May,  30,  1882,  (9  Id.  515.)    There- 

fter  a  rehearing  in  bank  was  granted.    Such  rehearing  has 

^een  had.     We  are  satisfied  with  the  views  expressed  in  the 

pinion  of  the  Court  in  bank;  and  for  the  reasons  therein 

yen  the  Court  makes  the  same  order  and  gives  the  same 

dgment  as  therein  contained. 


'  J 
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Ih  Bane. 


[FUed  October  11, 1882.] 

No.  10,765. 

PEOPLE,  Bespondent,  vs.  BOLFE,  Appellant. 

GaziaNAi*  Pbaotici  —  Tjcstimomt — OBiKcnoN  — Motion  —  Bobbkbt — En* 
DKNGS.  Where  testimony  is  admitted  without  objection  or  exeaption, 
a  motion  to  strike  it  out  should  not  be  allowed. 

Id. — ^Id.  But  the  testimony  sought  to  be  stricken  out  was  competent  to 
prove  the  issues  of  the  case.  It  consisted  of  circumstances  more  or 
less  direct,  tending  to  connect  defendant  with  the  perpetration  of  the 
robbery  charged,  and  to  establish  hiH  guilt. 

Id. — IbsNTiTT.  The  testimony  was  sufficiently  certain  respecting  the  iden- 
tity of  defendant  to  go  to  the  jury,  and  it  was  for  Uiem  to  say  what 
weight  it  was  entitled  to. 

Id. — Fbiob  ContictioN'Gkbtifisd  Copt.  As  to  objection  that  the  Court 
erred  in  admitting  the  certified  copy  of  a  prior  conviction  of  defend- 
ant of  another  offense,  under  the  name  of  ''Frank  Bollins,"  Eeld, 
the  testimony  shows  that  defendant  was  the  same  person  convicted 
under  such  name. 

Id. — Id.— Assault— luPEACHUEMT.  As  to  objection  to  the  question : ' '  Were 
you  convicted  of  an  assault  with  intent  to  kill,  in  San  Mateo  County, 
and  if  so  when  ?"  Held,  unnecessary  to  decide  whether  the  question 
was  proper  or  not.  Defendant  became  a  witness  on  his  own  behalf, 
and  the  question  was  allowable  for  the  purpose  of  impeaching  his 
credibility  us  a  witness  in  tl^e  case.  Further:  The  fact  that  defendant 
was  so  convicted  was  established  by  a  certified  copy  of  the  record  of 
conviction,  as  well  as  by  other  evidence,  and  if  error  was  committed 
in  allowing  the  question,  it  was  not  prejudicial  to  defendant.  (See 
People  vs.  Chin  Mock  Sow,  51  Cal.  600.) 

Id. — ^AccouPLiCB.  There  was  sufficient  testimony  in  corroboration  of  tho 
accomplice  to  justify  a  conviction. 

Appeal  from  Superior  Court,  Tuolumne  Gounfy. 

Dorsey  and  Nichols,  for  appellant. 
Attomey-General  Hart^  for  respondent. 

Morrison,  0.  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  convicted  in  the  Superior  Court  of 
Tuolumne  County  of  the  crime  of  robbery,  charged  to  have 
been  perpetrated  on  the  third  day  of  February,  1882.  The 
evidence  shows  that  a  stage  driven,  by  one  Dennis  Shinn, 
was  stopped  near  a  point  called  Mountain  Pass  in  said 
county,  by  two  highwavmen  wearing  masks,  and  was  robbed 
of  several  hundred  dollars  in  gold  and  silver  coin,  iJie  same 
then  and  there  being  the  property  of  Wells,  Fargo  k  Co. 
On  the  trial  of  the  case,  numerous  exceptions  to  the  rulings 
of  the  Court  were  taken  by  the  defendant,  all  of  which  are 
now  presented  to  this  Court  for  review,  and  we  will  examine 
them  in  the  order  of  their  presentation. 

First — ^It  is  claimed  that  the  Court  erred  in  denying  de- 
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fendant^s  motion  to  strike  ont  tbe  evidenoe  of  the  witnesses 
Collins,  Fields,  and  others.  It  is  a  sufficient  answer  to  this 
point,  that  all  of  the  evidenoe  which  the  Court  refused  to 
strike  out,  came  in  without  objection  or  exception;  and  this 
Court  has  several  times  held,  that  in  such  a  case  a  motion  to 
strike  out  should  not  be  allowed.  The  rule  has  been  laid 
down  in  both  civil  and  criminal  oases.  Goodale  vs.  West,  6 
Cal.  339,  is  an  early  civil  case  to  that  effect,  and  People  vs. 
Long,  43  Id.  444,*  is  a  late  criminal  case  announcing  the 
same  rule.  Wallace,  G.  J.,  there  says:  ^'The  practice, 
whether  in  civil  or  criminal  cases,  or  deliberately  permitti  g 
evidenoe  to  be  given  without  objection  in  the  first  instance, 
and  then  moving  to  strike  it  out  on  grounds  which  might 
readily  have  been  availed  of  to  exclude  it  when  offered,  is 
not  to  be  tolerated."  A  party  is  not  permitted  to  remain 
silent  when  evidence  is  offered,  with  the  privilege  of  accept- 
ing it  if  favorable,  and  afterwards  moving  to  strike  it  out  if 
it  IB  against  him,  but  he  must  exercise  his  right  of  objection 
at  a  proper  and  reasonable  time. 

We  haTe  stated  the  rule  as  it  has  been  laid  down  in  this 
State,  but  it  is  proper  for  us  to  remark  that  the  evidence 
was  competent  to  prove  the  issues  in  the  case.  It  all  con- 
sisted of  circumstances  more  or  less  direct,  tending  to  con- 
nect the  defendant  with  the  perpetration  of  the  robbery,  and 
to  establish  his  guilt.  Evidence  that  he  was  seen  at  different 
places  not  far  distant  from  the  robbery,  and  on  days  not  re- 
mote from  the  day  on  which  the  crime  was  committed,  that 
he  was  seen  in  company  with  Hampton,  the  accomplice,  who 
was  used  as  a  witness  on  behalf  of  the  State,  that  they  were 
armed,  one  with  a  rifle  and  pistol  and  the  other  with  a  shot 
gun,  that  they  had  the  same  dog  with  them,  that  they 
stopped  at  certain  houses,  procured  meals  there,  and  walked 
off  in  certain  directions,  that  they  made  various  inquiries, 
and  otherwise  conducted  themselves  in  a  suspicious  manner, 
were  all  circumstances  in  the  case,  which  were  properly  sub- 
mitted to  the  jury,  and  the  evidence  respecting  them  should 
have  been  admitted  by  the  Court,  even  if  regularly  objected 
to  by  the  defendant  at  the  proper  time. 

T^e  objection  that  the  witnesses  did  not  positively,  and  be- 
yond a  doubt,  identify  the  defendant,  cannot  be  sustained. 
They  expressed  the  belief  that  he  was  the  person  they  had 
seen,  and  although  their  evidence  was  given  with  great  cau- 
tion, it  was  sufficiently  certain  respecting  the  identity  of  the 
defendant  to  go  to  the  jury,  and  it  was  for  the  jury  to  say 
what  weight  it  was  entitled  to. 

Second — ^What  we  have  said  above  is  sufficient  to  dispose 
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of  the  other  points  made  in  the  brief  filed  on  behalf  of  the 
defendant,  down  to  the  objection  that  the  Oourt  erred  in 
admitting  the  certified  copy  of  a  prior  conviction  of  the 
defendant,  of  the  crime  of  assault  with  intent  to  kill,  in  ihe 
late  County  Court  of  San  Mateo  County.  It  is  claimed  that 
there  was  not  sufiScient  evidence  to  show  that  the  defendant, 
Frank  H.  Bolfe,  was  the  same  party  convicted  in  San  Mateo 
County,  under  the  name  of  ''Frsmk  Bollins;"  but  we  think 
tiiat  the  evidence  very  clearly  shows  that  he  was.  The 
witness  Charles  Aull,  testified  that  he  was  an  officer  in  the 
State  Prison  at  San  Quentin  from  the  year  1877,  to  the  latter 
part  of  1881,  that  during  the  whole  of  that  period  the  de- 
fendant was  an  inmate  of  the  prison,  and  was  known  by  the 
name  of  Frank  Bollins  among  the  officers,  as  well  as  upon 
the  records  of  that  institution.  Identity  of  person  is  pre- 
sumed from  identity  of  name.  (C.  C.  P.  1963.)  There 
were  other  circumstances  in  the  case  which  tended  to  estab- 
lish the  fact  that  Frank  H.  Bolfe  was  the  same  person  con- 
victed in  the  County  Court  of  San  Mateo  County  under  the 
name  of  Frank  Bollins;  but  what  we  have  already  said  on 
this  point  is  sufficient. 

Third — Objection  is  made  that  the  Court  erred  in  allowing 
the  following  question:  "Were  you  convicted  of  an  assault 
with  intent  to  kill  in  San  Mateo  County;  if  so  when?"  It  is 
unnecessary  to  decide  whether  the  above  question  was  a 
proper  oue  or  not.  The  defendant  became  a  witness  on  his 
own  behalf,  and  the  Court  allowed  the  question  for  the  pur- 
pose of  impeaching  his  credibility  as  a  witness  in  the  case. 
But  it  is  sufficient  for  us  to  say  that  the  fact  that  he  was 
convicted  in  the  County  Court  of  San  Mateo  County  of  an 
assault  with  intent  to  kill  was  proved  by  a  certified  copy  of 
the  record,  as  well  as  by  the  evidence  of  the  witness  Aull, 
referred  to  above  in  this  opinion,  and  there  was  no  evidence 
to  the  contrarv.  But  on  this  point,  see  People  vs.  Chin  Mook 
Sow,  51  Cal.  600.  If,  therefore,  the  Court  erred  in  admitting 
the  question  objected  to,  it  was  an  error  which,  in  no  man- 
ner, prejudiced  the  defendant,  and  is  not  ground  of  reversal, 
as  has  been  held  by  this  Court  in  numerous  cases. 

In  our  opinion  there  was  sufficient  evidence  in  corrobora- 
tion of  the  testimony  of  the  accomplice  to  justify  a  con- 
viction, and  the  Court  properly  denied  the  defendant's 
motion  for  a  new  trial. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Sharpstein,  J.,  Myrick,  J. 

We  concur  in  the  judgment:  Boss,  J.,  Mc^nstrj,  J., 
McRee,  J. 
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In  Bank. 


IFiled  October  10, 1882-1 

No.  7684. 

COX,  Respondent,  vs.  McLAUGHLIN,  Appellant. 

CoHTBAGT — Iktebpbxtatioh — pABOL  Eyzdencs.  Parol  evideoce  of  STiiTound- 
ing  circQiDstAnceB  may  be  given  to  aid  in  the  proper  interpretation  of 
an  instrument;  but,  where  the  parties  have  themseWes  used  words 
which  require  no  interpretation — where  the  words  are  understood — 
there  is  no  occasion  for  aid  to  their  proper  interpretation  or  meaning. 

In. — IntrrAXJCBNTs — Condition  Pbeoedxnt.  The  parties  did  not  agree  by 
parol  that  payment  of  instalments  should  be  conditions  precedent;  the 
most  that  can  be  said  is,  that  the  contractors  in  their  own  minds  re- 
lied upon  the  payments  to  furnish  means  lor  prosecuting  the  work, 
and  that  defendant  knew  it.  The  Court  below  erroneously  held  this 
knowledge  of  a  condition  of  mind  to  be  a  part  of  the  contract. 

Id. — P&OFZUES — Estimates.  The  complaint  as  amended  was  for  the  value 
of  work  and  labor  done  and  materials  furnished.  The  evidence  as  to 
the  amount  of  work  and  labor  was  estimates  based  on  profiles.  By 
the  terms  of  the  contract,  the  amounts  and  quantities  as  shown  on  the 
profiles  were  to  be  the  standard  in  either  of  three  instances,  neither 
of  which  occurred. 

Id. — Qttantum  Me&uzt — Contbact  Pbiob.  Plaintiff  doubtless  had  the  right 
when  the  defendants  ceased  the  payments,  to  'consider  the  contract 
at  an  end,  stop  work  and  recover  the  value  of  the  work  then  performed, 
and  in  such  cases  the  contract  price  may  be  given  in  evidence  to  aid 
in  arriving  at  the  actual  value;  but  in  this  case,  where  the  work  was 
only  partially  performed,  the  profiles  would  not  show  what  amount 
had  been  performed.  The  Court  below  seems  to  have  entirely  ignored 
the  quantum  meruit  theory,  upon  which  the  complaint  is  in  fact 
based,  and  to  have  found  the  fncts  and  rendered  judgment  upon  the 
basis  of  the  contract. 

Noti.  The  contract  in  question  was  before  the  Supreme  Court  heretofore, 
and  the  decisions  Uiereon  are  reported  in  44  Cal.  18 ;  47  id.  87 ;  62  id. 
590;  and  54  id.  605.  This  appeal  is  from  the  judgment  and  order  of 
the  Court  below  in  favor  of  plaintiff,  upon  his  amended  complaint  de- 
claring for  the  value  of  the  work  and  labor  done  and  materials 
furnished. 

Appeal  from  Superior  Court,  Alameda  County. 

Wtbon  (k  WUsoUy  Wise,  Sanderson,  Rhodes  &  Bar  stow,  and 
Fox  dt  KeUogffy  for  appellant. 
McAllister  dt  Bergin,  Cobb^  and  Hoge,  for  respondent. 

Mybice,  J.,  delivered  the  opinion  of  the  Court    (Sharp- 
stein,  J.,  and  McKee,  J.,  dissenting): 

First.    When  this  case  was  here  on  a  former  appeal  this 
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Court  held  (54  Cal.  605)  that  when  an  entire  contract  is 
terminated  by  the  employer,  against  the  will  of  the  contractor^ 
the  latter  is  not  conJBined  to  the  actual  value  of  the  work  done, 
but  may  prosecute  his  action  for  the  breach  of  the  agree- 
ment, and  may  recover,  as  damages,  the  profits  he  would 
have  made  had  he  been  allowed  to  complete  the  work;  that 
the  contract  is  thus  terminated  where  the  employer  prevents 
or  prohibits  the  completion   of  the  work — the  contractor 
being  ready  and  willing  to  perform;  but  a  mere  failure  to  pay 
money  due  upon  the  contract,  before  the  completion  of  the 
work,  does  not  constitute  such  a  prevention.     And  it  was 
held  in  the  same  case  (52  Cal.  590,)  that,  unless  prevention 
was  proved  and  found,  the  plaintiffs  were  not  entitled,  as  the 
complaint  then  stood,  to  recover  anything  on  the  contract. 
On  a  prior  appeal  it  had  been  held  (47  Cal.  87)  that  the  aver- 
ment that  the  plaintiffs  were  prevented  from  completing  the 
contract,  was  sufficient  when  tested  by  a  general  demurrer. 

After  the  decision  by  this  Court  on  the  last  appeal  (54  and 
52  Cal.  supra,)  the  case  went  back  for  a  new  trial,  and  after 
some  amendments  to  the  complaint  came  on  for  hearing. 
The  averments  of  the  complaint,  as  to  prevention,  are  *'  that 
said  Cox  &  Arnold  fpredecessors  in  interest  of  plaintiff] 
were  prevented  from  completing  at  all,  and  from  completing 
the  same  within  the  time  prescribed  by  said  agreement,  the 
said  twenty-first  mile,  by  the  said  The  Western  Pacific  Rail- 
road Company  and  said  Charles  McLaughlin,  defendant," 
and  ''that  said  Cox  &  Arnold  and  this  plaintiff  were  pre- 
vented from  completing  the  said  twenty  miles  of  said  rail- 
road,  as  also  the  said  twenty-first  mile,  and  the  remaining 
fifty-three  and  one-quarter  miles  to  the  said  city  of  Stockton, 
within  the  time  prescribed  in  said  agreement,  by  the  Westn 
em  Pacific  Bailroad  Company,  and  the  said  Charles  Mc- 
Laughlin, defendant." 

These  averments  as  to  prevention  had  been  f47  Cal.  87,] 
held  good  when  tested  by  a  general  demurrer.  It  therefore 
became  important  for  the  plaintiff  to  prove  acts  constituting 
prevention  other  than  mere  non-payment.  This  was  at- 
tempted to  be  done  by  evidence  of  non-payment  of  instal- 
ments, and  by  evidence  that  both  parties  knew  at  the  time 
of  making  the  contract  and  of  the  performance  of  the  work 
that  the  contractors  relied,  and  were  compelled  by  their  pe- 
cuniary resources  to  rely,  upon  the  payment  by  the  defend- 
ant of  the  instalments.  Upon  this  evidence  the  Court 
below  remarked  in  its  opinion : 

'  *  This  concurrent  evidence  of  both  plaintiff  and  defend- 
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ant  satisfies  me  thai,  defendant  knew  at  the  time  the  oontraot 
waa  entered  into,  that  plaintiffs  did  relj  entirely  on  his  pay- 
ments to  them,  and  such  reliance  was  an  inducement  to  the 
contract  on  their  part;  and  so  from  this  evidence  above 

faoted,  and  from  other  evidence  and  circumstances  proved, 
shall  find  the  facts  so  to  be. 

"This  fact  was  neither  proved  nor  found  upon  the  last 
trial.  Had  it  been  so  found,  we  are  bound  to  oelieve  that 
the  judgment  would  not  have  been  reversed,  because  then 
the  conditions  and  stipulations  of  the  contract  would  have 
been  interpreted  and  held  to  be  dependent,  the  breach  of 
any  material  one  of  which  would  have  entitled  either  party, 
as  against  the  other,  to  sustain  an  action  for  the  breacn,  or, 
in  this  case  would  have  entitled  the  plaintiffs  to  abandon  the 
worik  aud  sue  upon  the  contract,  and  recover  for  the  agreed 

!>rice  of  the  work  done  and  materials  furnished,  as  well  as 
or  damages  in  respect  to  what  could  have  been  made  had 
the  defendant  kept  the  contract  on  his  part.  Nor  is  the  evi- 
dence now  given  upon  this  subject  amenable  to  the  objection 
that  it  is  adding  to  the  terms  or  conditions  of  the  contract 
by  verbal  or  parol  evidence.  It  is  always  permissible  to 
show  the  facts,  conditions,  and  circumstances  surrounding 
the  parties  at  the  time  a  contract  is  made,  with  a  view  to  its 
interpretation  and  meaning." 

The  rule  suggested  by  the  Court  as  to  the  admissibility  of 
parol  evidence  to  aid  in  the  interpretation,  or  in  discovering 
the  meaning  of  a  contract  is  amply  sustained  by  authority, 
and  is  very  clearly  announced  in  Section  1860,  C.  C.  P. : 
' '  For  the  proper  construction  of  an  instrument,  the  circum« 
stances  under  which  it  was  made,  including  the  situation  of 
the  subject  of  the  instrument,  and  of  the  parties  to  it,  may 
also  be  shown,  so.  that  the  Judge  be  placed  in  the  position 
of  those  whose  language  he  is  to  interpret." 

In  the  application,  however,  of  this  well-known  rule  to  the 
ease  under  consideration,  the  Court  below  has  fallen  into  an 
error.  Parol  evidence  of  surrounding  circumstances  may  be 
given  to  aid  in  the  proper  interpretations  of  an  instrument, 
but  where  the  parties  have  themselves  used  words  which  re- 

Juire  no  interpretation — where  the  words  are  understood — 
liere  is  no  occasion  for  aid  to  their  proper  interpretation  or 
meaning.  In  tiiis  case  the  parties  had,  by  their  contract, 
clearly  expressed  two  ideas  or  agreements :  Firat — That  the 
contractors  were  to  perform  certain  work.  Second — ^That  the 
defendant  was  to  make  payments  therefor  in  instalments. 
The  words  as  to  these  agreements  are  of  very  plain  significa- 
tion.   This  Court  had  decided  that  non-payment  of  instal- 
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ments  was  not  prevention;  therefore,  by  the  terms  of  the 
contract,  payment  was  not  a  condition  precedent.    In  order 
to  make  payment  a  condition  precedent,  a  clause  woold  hare 
to  be  inserted,  interjected  into  the  contract,  which  the  par- 
ties themselves  did  not  see  fit  to  place  there.    It  is  not  in 
evidence  that  the  parties  agreed,  by  parol,  that  the  payments 
should  be  conditions  precedent;  but  even  if  they  had  so 
agreed,  the  well  known  rule  would  apply  that  their  final  con- 
clusions were  as  they  have  expressed  them  in  writing.     The 
Court  below  says:     **  On  this  trial  it  was  proved  by  the  evi- 
dence of  both  plaintiff  and  defendant,  that  the  defendant  did 
know  at  the  time  the  contract  was  entered  into,  that  plaintiff 
relied  entirely  on  bis  payments  to  them."    If  the  defendant 
knew  this  as  a  fact,  the  plaintiff  must  also  have  known  it,  and 
it  was  then  a  very  easy  matter  for  him  to  have  required  it  to 
have  beeiii  expressed  in  the  contract.     He  now  insists  that 
this  Court  shall  inject  into  the  contract  a  provision  which  he 
saw  fit  to  omit.     As  we  said  above,  the  parties  did  not  agree 
by  parol  that  the  payment  of  the  instalments  should  be  con- 
ditions precedent;  the  most  that  can  be  said  is,  that  the  con- 
tractors in  their  own  minds  relied  upon  the  payments  to  fur- 
nish means  for  prosecuting  the  work,  and  that  the  defendant 
knew  it.     Thus  this  knowledge  of  a  condition  of  mind  was 
held  by  the  Court  below  to  be  a  part  of  the  contract,  or  to 
control  action  as  if  a  clause  had  been  inserted.     We  have 
not  been  referred  to  any  authorities  sustaining  the  proposi- 
tion.    All  the  authorities  relating  to  the  admissibility  of 
parol  evidence  relate  to  instances  where  the  terms  of  the 
writing  require  interpretation — not  where  the  evidence  would 
add  a  new  provision  or  obligation.     We  again  refer  to  the 
case  of  Palm  vs.  0.  and  M.  R,  Co.,  18  HI.  219,  a  c[uotation 
from  the  opinion  being  found  in  the  opinion  of  this  Conrt^ 
54  Cal.  supra,  viz.     ''Can  we  inquire  into  the  actual  fact^ 
and  see  whether  the  non-paynent  did  really  stop  the  plaintiff 
or  not,  and  thus  administer  one  measure  "of  law  to  the  poor 
man  and  another  to  the  rich  T 

Second — The  complaint  was  so  amended  as  to  declare  for 
value  of  the  work  and  labor  done  and  materials  furnished. 
The  evidence  as  to  the  amount  of  work  and  labor  was  esti- 
mates based  on  the  profiles.  By  the  terms  of  the  contract, 
as  amended  by  the  agreement  of  October  2,  1865,  the 
amounts  and  quantities  as  shown  on  the  profiles  were  to  be 
the  standard  in  either  of  three  instances,  viz. :  If  the  con- 
tract should  be  annulled  by  mutual  consent;  if  the  work 
should  be  entirely  suspended  by  direction  of  McLaughlin; 
er,  upon  the  full  completion  of  the  contract.     The  case  pre- 
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s^ted  to  us  is  in  neither  of  these  three  conditions .  The 
contract  was  not  annulled  by  mntual  consent;  the  work  was 
not  entirely  suspended  by  direction  of  McLaughlin;  nor  was 
the  contract  completed.  It  is  true  the  Court  below  found 
that  McLaughlin  had  entirely  suspended  the  work;  but  this 
finding  is  not  sustained  by  the  eyidence.  The  evidence  is 
that  McLaughlin  directed  the  diminution  of  the  laboring 
force  to  but  a  few  men.  This  he  had  a  right  to  do  according 
to  the  express  terms  of  the  contract.  (54  Gal.  605,  above 
cited.)  The  Court,  in  arriving  at  its  conclusion  as  to  the 
amount  of  work  done,  says:  ^'Li  arriving  at  my  conclusion 
as  to  the  amount  and  value  of  work  done  and  materials  fur- 
nished, I  have  taken  the  profile  estimates,  and  laid  the  tes- 
timony of  the  engineer,  Strangroom,  as  to  the  estimates 
made  by  him,  entirely  aside,  for  the  reason  that  his  estimates 
did  not  only  not  follow,  or  profess  to  follow,  the  profile,  but 
professed  to  state  the  work  actually  done,  and  even  to  this 
extent  were  not  made,  except  in  part  (and  what  part  does 
not  appear,)  from  actual  measurement,  but  from  notes,  mem- 
oranda, and  loose  papers  in  the  office  of  McLaughlin,  that, 
he  says,  it  would  be  nard  to  make  head  or  tail  of.  - 1  think 
that  plaintiff  is  entitled  to  the  profile  estimates  for  two 
reasons:  First,  because  the  supplemental  contract  so  pro- 
vided in  case  defendant  entirely  suspended  the  work,  which, 
as  we  find,  he  did  do,  and,  Second,  oecause  the  profile  esti- 
mates, as  shown  by  the  evidence,  and  as  I  shall  find,  repre- 
sent the  real  and  fair  value  of  the  work." 

The  plaintiff,  doubtless,  had  the  right,  when  the  defendant 
ceased  the  payments,  to  consider  the  contract  at  an  end,  stop 
work,  and  recover  the  value  of  the  work  then  performed— r 
and,  in  such  cases,  the  contract  price  may  be  given  in  evi- 
dence to  aid  in  arriving  at  the  actual  value;  but  where  the 
¥ork  is  only  partially  performed,  the  profiles  would  not  show 
what  amount  had  been  performed.  The  Court  below  seems 
to  have  entirely  ignored  the  quantum  meruit  theory,  upon 
which  the  complaint  is  in  fact  based,  and  to  have  found  the 
facts  and  rendered  the  judgment  upon  the  basis  of  the  con- 
tract. Such  cannot  be  done  in  the  case  as  presented  by  the 
phdntiff. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
nev  trial. 

Ve  concur:    Morrison,  0.  J.,  Ross,  J.,  McKinstry,  J. 
Thcmton,  J. 

y(e  dissent:    Sharpstein,  J. ,  McEee,  J. 
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In  Bane. 


[Piled  October  9,  1882.] 

No.  7712. 

MUTiKETN,  Bespondent, 

vs. 

KALLOCH  £T  AL.,  Appellantb* 

CiTT  Hall  Goxmissiomsbs  —  Gontbaot — Lathing  —  Spxcificatxonb — Sah 
Fbancisoo — Adybbtibkkskt.  Appeal  from  iojonction  orders.  De- 
fendants, Commissioners  of  the  New  City  Hall,  San  FranciBco  (Stats. 
1876-6,  p.  461  >,  oausod  to  be  published  an  invitation  for  proposals 
for  furnishing  materials  and  doing  work  upon  the  Hall.  The  notice 
declared  that  the  work  was  to  be  performed  and  the  materials  supplied 
in  accordance  with  contract  and  specifications  mentioned.  BM^  the 
contract  and  award  thereof  was  not  void,  because  among  the  specifioa- 
tions  was  one  calling  for  lathing  cut  out  and  manufactured  from  sheet- 
iron  in  San  Francisco. 

Id. — Id. — The  Act  comtemplates  the  preparation  of  specifications  before 
publication  of  the  notice  for  bids.  *'The  adyertisement  *  «  * 
may  refer  to  plans  and  specifications,"  etc.  (Section  14.)  If  the 
Commissioners  had  power  to  adopt  the  specification,  there  is  no  quee- 
tion  but  the  notice  for  bids  was  in  proper  form,  and  was  published  as 
required  by  Section  14. 

Id. — Id.  It  was  determined  by  the  Commissioners  that  laihing  cut  out  anA 
maufactured  from  sheet-iron  in  San  Francisco  was  better  adapted  to 
the  purpose  they  had  in  view  than  lathing  made  elsewhere. 

Id. — Id.  If  the  Court  could  substitute  its  judgment  for  the  CommissionerB^ 
there  is  no  eyidence  tending  to  prove  that  they  were  mistaken. 
Judicial  notice  would  not  be  ttJcen  that  the  fact  is  not  as  found  by  the 
Commissioners. 

Appeal  from  Superior  Court,  San  Francisco. 

Baggett,  Cope  &  Boyd,  and  McAllister  dt  Bergin,  for  appel- 
lants. 
MiUer  and  Langkome,  for  respondent. 

MoEjnstry,  J.,  delivered  the  opinion  of  the  Court: 

Defendants^  ''Commissioners  of  the  New  City  Hal,** 
caused  to  be  published  an  invitation  for  proposals  for  f ir- 
nishing  materials  and  doing  certain  work  upon  the  HaII. 
The  notice  declared  that  the  work  was  to  be  performed  uid 
the  materials  supplied  in  accordance  with  contract  &nd 
specifications  mentioned. 

The  question  is :  Was  the  contract  and  the  award  thereof 
to  Carter  void,  because  among  the  specifications  was  one 
which  reads. 

''The  lathing  used  must  be  either  Carter's  patent  latUng 
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oi  the  same  constmction  as  that  previously  used  on  the 
building,  and  which  must  be  cut  out  and  manufactured  from 
the  sheet-iron  within  the  limits  of  the  city  and  county  of 
San  Erancisco,  or  it  must  be  some  other  description  of  lath- 
ing, also  to  be  cut  out  and  manufactured  from  the  sheet-iron 
within  the  limits  of  the  city  and  county  of  San  Francisco,  of 
equal  quality  and  merit  to  the  lathing  above  specified,  and 
to  be  approved  as  such  by  the  Commissioners  and  the  Archi- 
tect and  the  iSuperintendent." 

The  Act  contemplates  the  preparation  of  specifications 
before  publication  of  the  notice  for  bids.  "The  advertise- 
ment *  ^  *  may  refer  to  plans  and  specifications/'  etc. 
(Stats.  1865-66.  p.  464,  Sec.  14.) 

If  the  Gommissioners  had  power  to  adopt  the  specification, 
there  is  no  question  but  the  notice  for  bids  was  in  proper 
form,  and  was  published  as  required  by  Section  14. 

It  .was  determined  by  the  Commissioners  that  lathing,  cut 
out  and  manufactured  from  sheet-iron  in  San  Francisco,  was 
better  adapted  to  the  purpose  they  had  in  view  than  lathing 
made  elsewhere.  Even  if  we  could  substitute  our  judgment 
for  theirs,  there  is  no  evidence  in  the  transcript  tending  to 
prove  that  they  were  mistdcen.  We  cannot  take  judicial 
notice  that  the  fact  is  not  as  found  by  the  Commissioners. 

Orders  reversed. 

We  concur :  Myrick,  J. ,  Sharpstein,  J. ,  Boss,  J . ,  Morrison, 
O.  J.,  McEee,  J.,  Thornton,  J. 


In  Bank. 


[Filed  October  9,  1882.1 

No.  8207. 

SALL,  Appellant,  vs.  THEISEN,  Respondent. 

**^  ^^^in>—CEvnFioArE — Cloud  oh  TirZiS — Gasb   Followid.    HaQ   tb. 
^^3iei«efi,  7347,  followed. 

^Pl>«al  from  Superior  Court,  El  Dorado  County. 

Y^'^'Oot  and  Miller,  for  appellant. 

^*^"&^3e  dc  Harrison  and  O'Brien,  for  respondent. 

^y^^^le  Coxjrt: 

^i^  appeal  is  from  the  judgment.    The  case  No.  7347  is 

^^T^^^eal  from  the  order  dissolving  the  injunction.     We 

iia^^  'diis  day  filed  an  opinion  in  the  latter  appeal.    For  the 

t^^Xia  given  in  that  opinion,  the  judgment  here  appealed 

ixoai  i^  affirmed. 
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People  v.  Cochbah, 
Depabtkent  No.  1. 

[Filed  October  13, 1882.] 

No.  10,744. 

PEOPLE,  Bebpondeht,  vs.  COCHRAN,  Appbllutt. 

Cballenqb — Jnaons— (.KTiaMii.  Liw — Exoipnoii.  Per  MeKet,  J.:  1.  Tha 
Diatrict  Attonii>,  iu  the  «iamitiation  of  jnroTa,  ob&llenged  >  jniar 
named  Crai)>,  up  u  ihe  groacd  Ihat  ha  had  not  been  in  tha  couatrj 
for  the  pani  uiuiiy  da; B,  And  Ihe  Court  allowed  the  challenge,  la 
which  niling  iLi  ilefandant  eioepCed.  Htld,  aBBuming  thut  the  jam 
was  competaat,  uud  that  the  Oonit  erred  in  allovring  the  ohallang^ 
the  action  of  the  Court  is  not  leriswable  here,  becaase  there  vaa  &o 
denial  of  the  facts  alleged  aa  ground  of  the  challenge  taken  bj  the 
District  Atturuey,  and  no  exception  was  interposed  by  the  defaodant 
to  the  chnllonKi'  (S^etioDs  1077,  1061,  10B2,  Penal  Code);  thtorafoN 
Ihe  decieion  or  tlu<  Conr^  in  allowing  the  ahallenge,  did  not  oonatinta 
tbe  subject  of  m:   eioeption  (Seo.  1170,  mpra);  and,  nnder  ■noh  dr- 


ill. Ptr  McKinstry  ./,,  Jiots,  J.,  concurrtnfp:  The  jaror  Cta^  wai  not 
challenged  on  the  gronnd  "  that  he  had  beenabaentfrom  Kom  Oonntj 
for  Diaety  days,"  as  stated  bj  appellant.  ^^«  svidanoe  t«ndad  to 
prove,  and  the  Cunrt  below  fonnd  it  did  prore,  he  had  not  been  a 
resident  of  the  connt]r''foT  ninety  days  bafoia  being  aeleeted  and 
returned."     {C.  C.  P.,  198;  P.  0.,  1073.) 

NliraP^PB OS— Opinion— Biu,  Ptr  McEta,  J.:  3.  No  errorin  disallowingtlta 
challenge  taken  to  thejDTOTHajden,  on  the  giooud  Ihathe  had  foimod 
an  nnqualified  opinion,  beoansa  the  opinion  which  the  jnroT  had  formed 
or  expressed,  was  founded  apon  what  he  had  read  in  the  newapapen, 
and  he  testiQed  that  be  oould,  ootwithBtanding  the  opinion,  act  im- 
partially and  fairly  upon  the  matters  which  were  to  be  aubmittad  to 
him.  The  opinion  was  therefore  of  such  a  character  aa  did  not 
disqualify  biui.  (Sees.  1074,  1078,  Penal  Coda.)  Besides^  in  ehal> 
longing  tlm  JLjnr.  the  defendant  did  not  state  the  apeoiAe  groonda 
upon  which  U.-  '  hiillenge  vaa  taken. 

In.  Per  McRinxIri/.  .'  .  litsa,  J,,  concurrini;:  A.»  to  defendant'a  ohallanga 
to  the  juror  U:>_i  :<  u,  the  "  having  formed  an  nnqualified  opinion  "  !■ 
no  longer  a  cau:>u  of  ohatlenge  for  "implied  biaa."  (P.  0.,  1074.) 
It  does  not  of  ii-HulI  oonatitate  aanse  of  challenge  for  |'  aetoal  bias." 
The  fHCt  thai  a  juror  baa  formed  or  expreased  anch  opinion  maj  b* 
proved  as  teudiiig  to  establish  "  the  state  of  mind  "  of  the  juror.  (P. 
O.,  10T3,  aub.  l.|  Bntit  lathe  duly  of  the  trial  Court  to  fin4  against 
the  cballeugf  f  "i  Jictoal  bias,  when  supported  by  evidenoe  of  an  un- 
qnaliQed  opiiii'  '  .  it  satisfled  that  the  juror's  opinion  is  founded 
"  upon  comm,!!  riimor, "  eCo.,  and  that,  notwilhatanding  his  opinion, 
he  COD  end  vviil  "  ict  impartially  and  foiiij upon  the  matters  submitted 
to  him."  (P.  C,  1976.)  There  is  no  way  in  which  the  flnding  of 
the  trial  Court  upon  the  issue  of  fact — the  preaenoe  or  absanoo  of 
octuol  bias — criQ  be  reviewed  here.     (P.  C,  1170.) 

Id. — iNBrnuanoN.  Per  MeEtt,  J.:  3.  A  Court  is  not  bound  to  repeat  itaell 
at  Ihe  request  of  counsel.  After  it  haa  already  given  en  inatmction 
which  subs t ant inlly  oovera  a  question  involved  in  the  oaae,  ^1  ottua 
Q  the  same  Bubjeot  may  well  be  refused. 
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HoHzoEDV— SsiiV-DxmmB.  The  Oonrt  modified  an  iiuiniction  so  as  to 
read:  **  Homicide  is  josiiflable  when  committed  in  defense  of  person 
'  against  one  who  manif estly  intends  and  endeaYora,  in  a  yiolent,  riot- 
ons,  or  tamnltnoaa  manner,  to  do  some  great  bodily  injury  npon  any 
person.*'  HM^  the  right  of  self-defense  does  not  depend  upon  the 
manner  in  which  an  assault  may  be  made,  nor  can  it  be  limited  to  a 
mere  right  of  resistanoe  to  a  design  and  danger,  which  arises  ont  of 
drcnmstances  of  tumult  and  riot.  If  a  person,  in  the  circumstances 
in  which  he  may  be  placed,  has  reasonable  grounds  to  apprehend  a 
design  on  his  life  or  to  do  him  some  great  bodily  injury,  and  there  be 
imminent  danger  that  it  may  be  accomplished,  the  right  of  self-defense 
arises,  and  may  be  exercised  eyen  to  the  taking  of  life,  whether  the 
design  be  manifested  and  the  danger  impend  noiselessly,  or  in  a  riotous 
and  tumultuous  manner.  A  design  to  commit  a  felony  is  not*  always 
accompanied  by  riot  and  tumult,  nor  is  the  imminency  of  danger  always 
measureable  by  the  noise  which  it  makes. 

Id. — ^Id.  But  whether  the  instruction  in  its  restriotiye  sense  was  correct,  or 
misleading,  and,  therefore,  erroneous,  is  of  no  practical  moment  in 
the  case,  because  there  was  no  evidence  tending  to  show  that  the  de- 
ceased had  assailed  the  defendant  in  a  riotous  or  tumultuous  manner 
,  or  otherwise;  or  that  the  defendant  had  any  grounds,  reasonable  or 
otherwise,  to  apprehend  danger  from  the  deceased.  On  the  contrary 
the  evidence  showed  that;  on  the  day  of  the  homicide,  a  mob  had  riot- 
ously assembled,  for  the  purpose  of  breaking  into  the  jail  at  Kern 
County,  to  take  out  a  prisoner  and  hang  him,  and  that  the  defendant, 
as  one  of  the  mob,  while  engaged  in  that  unlawful  enterprise,  shot 
and  killed  the  deceased,  who  was  then  in  the  performance  of  his  duty, 
as  Deputy  Sheriff  of  the  county,  guarding  the  jail.  A  homicide  com- 
mitted under  such  circumstances  is  not  justifiable,  and  the  instruction 
asked  by  the  defendant  and  modified  by  the  Court  was,  therefore,  ir- 
relevant to  the  evidence  in  the  case. 

Id.— Id.  Ji  an  instruction  in  a  case  is  asked  which  is  irrelevant  to  facts, 
which  there  is  no  evidence  to  prove,  it  is  not  error  to  refuse  to  give  it» 
and  if  given,  although  in  fact  erroneous  in  the  abstract,  it  will  not  be 
regarded  as  an  error  for  which  the  judgment  will  be  reversed,  unless 
it  be  manifest  that  the  jury  were  misled  by  it  to  the  prejudice  of 
the  defendant. 

Id.— Id.  Presumptively,  however,  an  erroneous  proposition  of  law,  refer- 
ring in  no  way  to  the  evidence  in  the  case  submitted  to  the  jury,  has 
not  prejudiced  the  defendant. 

Id.  Per  McKinHry,  «/.,  Boas,  J,,  concurring:  The  instruction  asked  by  de- 
fendant was  substantially  given  by  the  Court.  As  an  abstract  propo- 
sition, the  '^modified"  instruction  given  is  correct.  Homicide  i«  justifi- 
able when  committed  in  defense  of  person  * 'against  one  who  manifestly 
intends  and  endeavors,  in  a  violent,  riotous,  or  tumultuous  manner, 
to  do  some  great  bodily  injury,*'  etc.  The  Court  also  instructed  the 
jury  that  homicide  is  justifiable  when  committed  in  defense  of  person 
against  one  who  endeavors  to  do  great  bodily  injury — without  refer- 
ence to  the  manner.  If  it  be  suggested  that  the  modified  instruction, 
although  abstractly  correct,  must  have  misled  the  jury  to  the  belief 
that  a  homicide  cannot  be  justified  except  as  against  an  attempt  to 
do  great  bodily  harm  vioUnily  or  tumtUtuouslyj  the  suggestion  is  met 
by  an  examination  of  the  evidence.  From  this  it  appears  that  there 
was  no  evidence  tending  to  prove  any  unlawful  attempt  on  the  part  of 
deceased.  Both  of  the  instructions  given  were  merely  abstract  state- 
ments of  the  law,  not  applicable  to  evidence  before  the  jury;  neither 
sould  have  injured  the  defendant. 
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People  v.  Cochban. 

KtisBHCi— Jdbtboom— DuoB&M — Hap.  Ptr  MiXtt,  J.:  4.  Than  wu  no 
etror  io  deii;ui(t  the  reqnMt  made  b;  the  tiXnraey  ot  the  dafeadant  to 
let  the  jury,  npou  retinDg  (or  daliberKtion.  take  with  them  the  dia- 
gram which  bod  becD  oaed  at  the  trial  of  the  ease  in  the  eT  ami  nation 
-'    of  the  witDfiHeB.    Section  1137  of  the  Penal  Code  " ' 


mandatory.  It  directs  the  Court  to  allow  the  jnry  to  take  with  them 
any  papers  received  ai  evidence  which  may  be  of  service  to  them  in 
making  up  Uieir  verdict,  birt  none  can  be  taken  witliont  permiadon 
of  the  Court.  The  matter  is  tbetetore  tsft  to  the  sonnd  discretion  of 
the  Court,  and  ita  acUon  la  not  reviaable,  nnlees  there  haa  been  an 
abase  of  diecretioD. 

Is. — Id.  Further,  the  slatato  only  refers  to  "  papers  received  as  aTidenee." 
PnperB  receivable  as  evidence  on  the  tttal  of  a  case  are  public  and 
private  writicgs.  These  ate,  when  proved,  primary,  secoBdary,  or 
prima  facie  evideQce  of  their  contents.  Pablisbed  maps  or  charts 
are.  also,  under  certain  oiroamstances,  made  by  law  prima  facia  OTi- 
dencB  of  facts  of  general  notoriety  and  interest  (Section  19S6,  O.  C. 
P.),  but  a  diugram  is  not  a  pnblic  nor  private  writing,  nor  ia  it  made 
by  law  primary  or  eecondar;  or  prima  facit  evidence  of  any  fact  or 
object  repreKented  by  it. 

Id,  Ptr  HfcKinstry.  J,,  Boss,  J.,  conetirring:  Section  1137  of  the  FsbaI 
Code  permits  the  jury,  on  retiring,  to  take 'with  them  "all  papers 
which  have  been  received  as  evidence  in  the  case,"  and,  "  the  written 
instiuctiona  given."  A  dioj^ram^not  cUimed  nor  purported  to  be  an 
BceurHle  representation — naed  only  to  iUnslrste  the  testimony  ot  k 
witness,  is  not  "received  in  evidence"  within  the  meaning  of  the  sao- 
lion.  Buc  even  with  respect  to  papers  introduced  in  evidenoe,  and  to 
written  instractioiis,  their  contents  are  tisually  tally  made  known  to 
the  jury  before  their  retirement.  Id  aid  ot  Uieir  recollection  ot  the 
contents  of  a  paper  given  in  evidence,  or  of  an  icstrnation  given,  tlia 
jury  may  Hf^k  fnr  the  paper  or  iostruction;  bn^  if  they  believe  them- 
seWcB  sufficiently  acquainted  with  the  contents,  Ibey  may  decline  to 
take  up  the  paper  or  instruction  with  them.  II  is  not  the  absolnl* 
right  of  the  proxecntion  or  defense  lo  have  the  papers  or  instnictiona 
sent  with  the  jary,  unleas  the  jary  demand  it. 

Appeal  from  Superior  Conrt,  Kem  Ootiiity, 

Arick  and  Fay,  for  sppellaDt. 
Atlomey-General  Hart,  for  respondeDt. 

McKee,  J.,  delivered  the  opinion  of  the  Conrt: 

1.  The  District  Attomej,  in  tlie  examinatdon  of  jurors, 
challenged  a  Juror  named  Craig,  apon  the  gronnd  mat  he 
had  not  been  in  the  connty  for  the  past  ninety  days,  and  the 
Court  allowed  the  challenge,  to  which  ruling  the  defendant 
excepted. 

ABBuming  thut  the  jaror  vas  competent,  and  that  tho 
Court  erred  in  nllo^ng  the  challenge,  the  action  of  the 
Court  is  not  reviewable  here,  beoaase  there  was  no  denial  of 
the  facts  alleged  as  ground  of  the  challenge  taken  by  the 
District  Attornov,  and  no  exception  was  interposed  by  the 
defendant  to  the  challenge  (Sec.  1077,  1061,  1062,  Penal 
Code) ;  therefore  the  decision  of  the  Cooit,  in  allowing  the 
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ckalleDge  did  not  oonstitate  the  sabject  of  an  exception 
(Seo.  1170,  aupru);  and,  under  snoh  circumstances,  the  de- 
cision is  not  open  to  reriew.  {People  vs.  Atherton,  51  Cal. 
495;  People  vs.  Colaon,  49  Id.  679;  People  vs.  Murphy,  45  Id. 

137.) 

2.  Nor  was  there  any  error  in  disallowing  the  challenge 
taken  to  the  juror  Hajden,  on  the  ground  that  he  had  formed 
an  unqualified  opinion,  because  the  opinion,  which  the  juror 
had  formed  or  expressed,  was  founded  upon  what  he  had 
read  in  newspapers,  and  he  testified  that  he  could,  notwith- 
standing the  opinion,  act  impartially  and  fairly  upon  the 
matters  which  were  to  be  submitted  to  him.  The  opinion  was 
therefore  of  such  a  character  as  did  not  disqualify  him. 
(Sees.  1074,  1076,  supra.)  Besides,  in  challenging  the  juror, 
the  defendant  did  not  state  the  specific  grounds  upon  which 
the  challenge  was  taken.  At  the  close  of  the  examination 
of  the  juror,  on  his  voir  dire,  counsel  for  the  defendant  arose 
and  said,  ''I  challenge  the  juror."  This  was  insufficient. 
"  When  a  prisoner  intends  to  exercise  his  right  of  challenge 
nnder  the  statute  he  is  bound  to  designate,  in  some  way,  the 
objections  upon  which  it  is  his  purpose  to  rely.  He  is  not 
permitted  to  interpose  a  challenge  of  such  an  indefinite 
oharacier  that  it  cannot  be  ascertained  if  it  be  for  implied  or 
for  actual  bias."  (People  vs.  Benfrow,  41  Cal.  38;  People  vs. 
OoUa,  49  Id.  166;  People  vs.  BucUey,  Id.  241.) 

3,  The  next  assignment  of  error  is  that  the  Court  erred 
in  refusing  to  instruct  the  jury  as  follows:  '^  Homicide  is 
justifiable  when  committed  m  defense  of  person  against  one 
who  manifestly  intends  or  endeavors  to  do  some  great  bodily 
injury  upon  any  person."  But  the  Court  had,  in  its  general 
charge  to  the  jury,  given  the  following  instruction:  * 'Homi- 
cide is  also  justifiable  when  committed  by  any  person 
in  either  of  the  following  cases:  1st.  When  resisting  any  at- 
tempt to  murder  any  person,  or  to  commit  a  felony,  or  to  do 
«ome  great  bodily  injury,"  etc.;  and  that  was  substantially 
^e  instruction  asked  by  the  defendant.  Having  already 
ffven  an  instruction  upon  the  subject,  properly  and  with 
Bnfficient  fullness,  it  was  not  necessary  to  give  the  additional 
instruction,  which  simply  presented  the  same  subject  in 
language  less  explicit. 

A  Oourt  is  not  bound  to  repeat  itself  at  the  request  of 
counsel.  After  it  has  already  given  an  instruction  which 
mbstaii^tially  covers  a  question  involved  in  the  case,  all  other 
^struetions  on  the  same  subject  may  well  be  refused. 

^ai«i,  it  is  urged  that  the  Court  modified  the  instruction, 
^hich    it  had  refused  as  above,  so  as  to  read  as  follows: 
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"Homicide  is  justifiable  when  committed  in  defense  of 
person  against  one  who  manifestly  intends  and  endeavors  in 
a  violent,  riotous,  or  tumultuous  manner^  to  do  some  great 
bodily  injury  upon  any  person;"  and  thus  modified  gave  it 
to  the  jury;  and  that  is  assigned  as  error. 

The  right  of  self-defense  does  not  depend  upon  the 
manner  in  which  an  assault  may  be  made,  nor  can  it  be 
limited  to  a  mere  right  of  resistance  to  a  design  land  a 
danger,  which  arise  out  of  circumstances  of  tumult  and 
riot.     If  a  person,  in  the  circumstances  in  which  he  may  be 

E laced,  has  reasonable  grounds  to  apprehend  a  design  on 
is  life  or  to  do  him  some  great  bodily  injury,  and  there  be 
imminent  danger  that  it  may  be  accomplished,  the  right  of 
self-defense  arises,  and  may  be  exercised  even  to  the  taking 
of  life,  whether  the  design  be  manifested  and  the  danger 
impend  noiselessly  or  in  a  riotous  and  tumultuous  manner.  A 
design  to  commit  a  felony  is  not  always  accompanied  by  riot 
and  tumult,  nor  is  the  imminency  of  danger  always  measura- 
ble by  the  noise  which  it  makes. 

But  whether  the  instruction  in  its  restrictive  sense  was 
correct,  or  misleading,  and,  therefore,  erron^us,  is  of  no 
practical  moment  in  the  case,  because  there  was  no  evioence 
tending  to  show  that  the  deceased  had  assailed  the  defend- 
ant in  a  riotous  or  tumultuous  manner  or  otherwise;  or  that 
the  defendant  had  any  grounds,  reasonable  or  otherwise,  to 
apprehend  danger  from  the  deceased.  On  the  contrary  the 
evidence  showed  that,  on  the  day  of  the  homicide,  a  mob 
had  riotously  assembled,  for  the  purpose  of  breaking  into 
the  jail  of  Kern  County,  to  take  out  a  prisoner  and  hang 
him,  and  that  the  defendant,  as  one  of  the  mob,  while  en- 
gaged in  that  unlawful  enterprise,  shot  and  killed  the  de- 
ceased, who  was  then  in  the  performance  of  his  dutgr^  as 
Deputy  Sheriff  of  the  county,  guarding  the  Jail.  A  homicide 
committed  under  such  circumstances  is  not  justifiable,  and 
the  instruction  asked  by  the  defendant  and  modified  by  the 
Court,  was,  therefore,  irrelevant  vto  the  evidence  in  the  case. 

If  an  instruction  in  a  case  is  asked  which  is  irrelevant  to 
facts  which  there  is  no  evidence  to  prove,  it  is  not  error  to 
refuse  to  give  it,  and  if  given,  although  in  fact  erroneous  in 
the  abstract,  it  will  not  be  regarded  as  an  error  for  which 
the  judgment  will  be  reversed,  unless  it  be  manifest  that 
the  jury  were  misled  by  it  to  the  prejudice  of  the  defendant. 

Presumptively,  however,  an  erroneous  proposition  of  law, 
referring  m  no  way  to  the  evidence  in  the  case  submitted  to  . 
the  jury,  has  not  prejudiced  the  defendant.     '^  As  there  was 
no  question  of  justifiable  homicide  in  the  case,"  says  Justice 
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Bronson,  in  the  case  of  The  People  ys.  Shorter,  2  N.  Y.  203, 
"  the  prisoner  had  no  right  to  call  on  the  Court  to  instruct 
the  jury  on  that  subject;  and  although  the  instruction  given 
was  wrong  in  point  of  law,  I  do  not  see  how  it  can  possibly 
have  operated  to  the  prejudice  of  the  prisoner." 

4.  There  was  no  error  in  denying  the  request  made  by  the 
attorney  of  the  defendant  to  let  the  jury,  upon  retiring  for 
deliberation,  take  with  them  the  diagram  which  had  been 
used  at  the  trial  of  the  case  in  the  examination  of  some  of 
the  witnesses.  Section  1137  of  the  Penal  Code  provides  that 
"  upon  retiring  for  deliberation  the  jury  may  take  with  them 
all  papers  which  have  been  received  as  evidence  in  the  case, 
except  depositions,  or  copies  of  such  papers  as  ought  not,  in 
the  opinion  of  the  Court,  be  taken  from  the  person  having 
them  in  possession,''  etc.  The  statute  is  not  mandatory. 
It  directs  the  Court  to  allow  the  jury  to  take  with  them  any 
papers  received  as  evidence  which  may  be  of  service  to  them 
m  making  up  their  verdict,  but  none  can  be  taken  without 
permission  of  the  Court.  The  matter  is  therefore  left  to  the 
sound  discreition  of  the  Court,  and  its  action  is  not  revisable, 
unless  there  has  been  an  abuse  of  discretion.  But  the 
statute  only  refers  to  *' papers  received  as  evidence." 
Papers  receivable  as  evidence  on  the  trial  of  a  case  are 
pubUc  and  private  writings.  These  are,  when  proved, 
primary,  secondary,  or  j^Wma /acta  evidence  of  their  contents. 
Published  maps  or  charts  are,  also,  under  certain  circum- 
stances, made  by  law  prima  facie  evidence  of  facts  of  general 
notoriety  and  interest  (Section  1936,  C.  C.  P.);  but  a  dia- 
gram is  not  a  public  nor  private  writing,  nor  is  it  made  by 
law  primary  or  secondary  or  prima  fade  evidence  of  any  fact 
or  object  represented  by  it.  When  used  on  the  trial  of  a 
case  it  is  not  used  as  evidence — ^it  does  not  prove  nor  tend 
to  prove,  in  the  sense  of  evidence,  any  fact;  it  is  simply  a 
figure  drawn  to  suggest  to  the  minds  of  the  jurors  the  rela- 
tions between  objects  about  which  a  witness  is  testifying, 
and  may  be  drawn  on  paper  or  on  a  stationary  blackboard,^ 
which  cannot  be  removed.  The  very  construction  of  the 
figure  itself  is  defined  by  the  testimonv  of  the  witness,  and 
as  illustratory  of  his  testimony  it  partakes  of  it,  in  the  same 
way  that  the  clearness  of  the  expression  of  the  witness  par- 
takes of  his  evidence;  as  such  it  was  receptible  by  the  jury, 
and  was,  in  fact,  taken  with  them  upon  their  retirement,  as 
much  as  any  other  part  of  the  evidence.  The  bodily 
presence  of  the  diagram  was  therefore  unnecessary — it 
would  not  have  made  any  more  intelligible  the  evidence  into 
which  it  had  entered,  and  upon  which  the  jury  were  bound 
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to  make  tip  their  verdict.  The  jnrj  themBelves  saw  no  ne- 
cessity for  it,  for  thfij  did  not  ask  for  it;  therefore  its  absence 
was  not  prejudicial  to  the  defendant,  and  conJd  not  have 
intiuenoea  their  Terdict;  and  that  which  conld  nothaTe  io- 
flueuced  the  verdict  will  not  be  used  to  vitiate  it. 
Judgment  and  order  affirmed. 

COHCUBRINO     OPDnOK, 

1.  I  cononr.  The  juror  Graig  was  not  challenged  on  the 
ground  "  that  he  had  been:  absent  from  Kem  Connty  for 
ninety  days,"  as  stated  by  appellant.  The  evidence  tended 
to  prove,  ajid  the  Court  below  found  it  did  prove,  he  had 
not  baen  a  resident  of  the  connty  "for  ninety  days  before 
being  selected  and  returned."     (0.  0.  P.,  198;  P.  C.,  1072.) 

2,  As  to  defendant's  challenge  to  the  jnror  Hayden,  the 
"having  formed  an  unqualified  opinion"  is  no  longer  a 
cause  of  challenge  for  "implied  bias."  (P.  C,  1074.)  It 
does  not  of  itself  constitute  cause  of  challenge  for  "actual 
bias."  The  fact  that  a  juror  has  formed  or  expressed  anch 
opinion  may  be  proved  as  tending  to  establish  "  the  state  <d 
mind"  of  the  juror.  (P.  C,  1073,  sub.  1.)  But  itisthe 
duty  of  the  trial  Court  to  find  against  the  challenge  for 
actual  bias,  when  supported  by  evidence  of  an  anqnalified 
opiuiou,  if  satisfied  that  the  juror's  opinion  is  founded  "upon 
common  mmor,"  etc.,  and  that,  notwithstanding  his  opinion, 
he  can  and  will  "  act  impartially  and  fairly  upon  the  matters 
submitted  to  him."  (P.  C,  1076.)  There  is  no  way  in  wliich 
the  finding  of  the  trial  Conrt  upon  the  issue  of  fact — ^the 
presence  or  absence  of  actual  bias — can  be  reviewed  here. 
(P.  C,  1170.) 

S.  The  instruction  asked  by  defendant  was  substantially 
given  bj  the  Court.  As  an  abstract  proposition,  the  "  mod- 
ified "  instruction  given  la  correct.  Homicide  ts  justifiable 
when  committed  in  defense  of  person  ' '  against  one  who 
manifestly  intends  and  endeavors,  in  a  violent,  riotous  or 
tumultuous  manner,  to  do  some  great  bodily  injury,"  etc. 
The  Court  also  instructed  the  jurytnat  homicide  is  justifiable 
wheu  committed  in  defense  of  parson  against  one  who 
endeavors  io  do  great  bodily  injury — without  reference  to 
the  manner.  If  it  be  suggested  that  the  modified  instruo- 
tion,  although  abstractly  correct,  must  have  misled  the  jury 
to  the  belief  that  a  homicide  cannot  be  justified  except  as 
against  an  attempt  to  do  great  bodily  harm  violently  or 
tumuUnousJy,  the  suggestion  is  met  by  an  examination  of 
the  evidence.  Prom  this  it  appears  that  there  was  no  evi- 
dence tending  to  prove  any  unlawful  attempt^  on  the  part  of 
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deceased.  Botli  of  the  instructions  giyen  were  merely  ab- 
stract statementa  of  the  law,  not  appTicable  to  the  evidence 
before  the  jnrj;  neither  could  have  injured  the  defendant. 

4.  Section  1137  of  the  Penal  Code  permits  the  jury,  on 
retiring,  to  take  witii  them  ''  all  papers  which  have  been  re- 
ceived as  evidence  in.  the  case/^and,  ''  the  written  instruc- 
tions given."  A  diagram — ^not  claixned  nor  purporting  to  be 
an  accurate  representation — used  only  to  illustrate  the  testi- 
mony of  a  witness,  is  not  ''  received  in  evidence  "  within  the 
meaning  of  the  section.  But  even  with  respect  to  papers 
introduced  in  evidence,  and  to  written  instructions,  tneir 
contents  are  usually  fully  made  known  to  the  jury  before 
their  retirement.  In  aid  of  their  recollection  of  the  contents 
of  a  paper  given  in  evidence,  or  of  an  instruction  given,  the 

f'oiy  may  ask  for  the  paper  or  instruction;  but,  if  they 
)elieve  themselves  sufficiently  acquainted  with  the  contents, 
they  may  decline  to  take  the  paper  or  instruction  with  them. 
It  is  not  the  absolute  right  of  the  prosecution  or  defense  to 
have  the  papers  or  instructions  sent  with  the  jury,  unless  the 
junr  demand  it.  McKmsTBT,  J. 

I  concur:    Boss,  J. 

In  Bake. 


[Filed  October  10,  1882.] 

No.  10,777. 

PEOPLE,  Bespondent, 

vs. 

CHEONG  FOON  ABR,  Appellant. 

GBAim  Labcutt — Felonious  Takiko — Instbuction.  In  a  case  of  grand  lar- 
ceny the  foUo wing  instruction,  "  Grand  larceny  is  the  stealing,  taking, 
or  carrying  away  the  personal  property  of  another  of  the  yalne  of 
oyer  fifty  dollars,"  is  erroneous,  beoanse  of  the  omission  of  the  word 
•'  f elonions ."    ( Penal  Code,  484 .) 

Idv— BnBDXK  OT  Pboov.  The  bnrden  of  proof  does  not  shift  from  the  pros- 
eontion  to  defendant  in  cases  of  larceny.  Section  1105  of  the  Penal 
Code  applies  to  homicide  cases  only . 

Id. — ^Id.  As  the  jury  mnst  be  entirely  satisfied  that  defendant  committed 
the  offense  charged,  it  is  error  to  refase  the  instruction:  "Theeyi- 
dence  in  a  criminal  case  mnst  satisfy  the  jnry  to  a  moral  certainty 
and  beyond  a  reasonable  doubt;  that  is,  it  must  entirely  satisfy  the 
jury  of  the  guilt  of  the  defendant  before  they  can  conyict.  If  the  Jury 
are  not  entirely  satisfied  they  should  acquit . 

Appeal  from  Superior  Court,  San  Francisco. 

Needles,  for  appellant. 
AUomey-Oeneral  Hart,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 
The  defendant  was  convicted  of  the  crime  of  grand  larceny, 
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and  larceny  is  defined  by  Section  484  of  the  Penal  Coda  to 
be,  "  the  fdonious  stealing,  taking,  carrying,  leading,  or 
driving  away,  the  personkl  property  of  another.'*  The  Uonrt 
instructed  tne  jury  as  follows :  '*  Grand  larceny  is  the  steal- 
ing, taking,  or  carrying  away  the  personal  property  of 
another,  of  the  value  of  more  than  fifty  dollars,"— omittinfi| 
the  word  felonioxis.  The  charge  was  erroneous,  as  it  omitted 
that  word. 

The  Court  told  the  jury  that  grand  larceny  is  the  stealing, 
taking,  or  carrying  atoay  (in  the  disjunctive)  the  property  of 
another.  That  is  not  the  definition  given  by  the  statute,  and 
is  in  no  sense  a  correct  definition  of  the  offense.  One  per- 
son may  take  or  carry  aioay  the  property  of  another,  of  the 
value  of  over  fifty  dollars,  without  being  ^iliy  of  any  offense 
whatever.  But  if  he  does  the  act  fdoniously,  the  statutory 
crime  is  committed.  ' 

The  Court  further  instructed  the  jury  as  follows:  "The 
prosecution  in  a  criminal  case  is  bound  to  make  out  its  case 
beyond  a  reasonable  doubt.  A  mere  preponderance  of  testi- 
mony is  not  sufficient.  A  meponderance  of  testimony  is 
sufficient,  as  I  understand  the  decision  of  the  Supreme 
Court,  to  make  out  the  innocence  of  the  defendant." 

The  learned  Judge  misunderstood  the  rule  as  laid  down  by 
the  Supreme  Court.  It  is  true  that  such  has  been  held  to  be 
the  rule  in  the  single  case  of  homicide;  and,  in  thai  par- 
ticular case,  because  Section  1105  of  the  Penal  Code  pro- 
vides that  where  the  commission  of  the  homicide  by  the  de- 
fendant has  been  proved,  the  burden  of  proving  circum- 
stances of  mitigation  or  that  justify  or  excuse  the  killing  de- 
volves upon  the  defendant;  but  as  to  other  crimes,  in  respect 
to  which  there  is  no  similar  statutory  provision,  a  different 
rule  exists,  as  was  held  bv  this  Court  in  the  case  of  People 
vs.  Marshall,  8  Pao.  C.  L.  J.  841J  Mr.  Justice  Boss,  de- 
livering the  opinion  in  that  case,  sajrs: ''  It  is  a  cardinal  rule 
in  criminal  cases  that  the  burden  of  proof  rests  on  the  pros- 
ecution. It  would  manifestly  be  shifting  this  burden  from 
the  prosecution  to  the  defendant,  to  require  the  latter  to 
establish  his  defense  by  a  preponderance  of  evidence,  and 
would  deprive  him  of  the  aoctrine  of  a  reasonable  doubt, 
to  the  benefit  of  which  he  is  justly  and  everywhere  held 
entitled." 

There  is  one  other  point  in  the  case  deserving  of  notice, 
and  that  is  the  refusal  of  the  Court  to  give  the  following  in- 
struction, requested  by  the  defendant: 

"  The  evidence  in  a  criminal  case  must  satisfy  the  jury  to 
a  moral  certainty  and  beyond  a  reasonable  doubt — ^that  is,  it 


/ 
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mxiat  entirelj  satisfy  the  jarj  of  the  guilt  of  the  defendant 
before  they  can  conrict.  If  the  jiury  are  not  entirely  satis- 
fied ihey  should  acqoit." 

In  the  case  of  the  People  ts.  Brown,  8  Pac.  0.  L.  J.  838, 

this  Court  held  that  the  following  instruction  giyen  to  the 

jury  was  erroneous: 

**  You  are  not  legally  bound  to  acquit  him  (defendant)  be- 

^  cause  you  may  not  be  entirely  satisfied  that  the  defendant, 

}  and  no  other  person,  committed  the  alleged  offense.*'    (See, 

also,  People  vs.  Kenick,  52  Cal.  446.) 

The  conyerse  of  the  rule  laid  down  in  the  above  case  is, 
that  the  jury  must  be  entirely  satisfied  that  the  defendant 
<^mmitted  the  offense  charged  against  him,  and  it  was  error 
^  refuse  the  charge  to  that  effect,  as  requested  by  the  de- 
fendant. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
'^owtrml. 
We  concur:    Boss,  J.»  Myrick,  J.,  McEee,  J.,  Thom- 

GONCUBBINa  OPINION. 

f^^^^^cur  in  the  judgment,  and  in  the  opinion,  except  with 
P  P&ot  to  what  is  said  in  reference  to  Section  1105  of  the 
•  SDaJ-  Code.  MoEiNSTBY,  J. 

In  Bank. 


[Filed  October  10,  1882.] 

No.  7091. 

BENJAMIN,  Besponbbnt, 

vs. 
STEWABT  ET  AL.,  Appellants. 

— Nbw  Tbzal — Assault  —  DxpABTicnrr — Baxtk.    Opinion  of  De- 
^^^urtment  (9  Pao.  0.  L.  J.  273,)  adopted  by  the  Coart  in  bank, 

^X^^sal  From  Fifteenth  District  Court,  San  Francisco. 

of^^^^ure  and  Van  Clief,  for  appellants. 
^^^■^^  dc  Sharp,  y  for  respondent. 

^    "fclae  Coubt: 
A  ^    ^re  satisfied  with  the  yiews  expressed  by  Department 
1881  ^^-^  this  Court  in  its  opinion  in  this  case,  filed  March  20, 
M     •     C^  Pac.  C.  L.  J.  273);  and  for  the  reasons  therein  ^iyen 
^^^^^er  appealed  from  is  reyersed  and  the  cause  is  re- 
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Depabthent  No.  1. 


[FUed  October  9,  1882.] 

No.  7959. 

MUIB,  Bespondent,  yb.  GALLOWAY  et  al.,  Appellahtb. 

PsAcncE — ExTXKsioN  OF  TiHx — Btatemsnt— Nbw  Tbiaii— Sunday.  October 
'20,  1880,  Terdict  was  rendered.  Notice  of  ii^tention  to  move  for  new 
trial  was  filed  and  served  October  29th.  NoTcmber  8th  defendants 
obtained  from  the  Jadge  of  the  Court  below  an  order  granting  ten 
days  from  date  in  which  to  file  statement  on  motion  for  new  trial,  etc. 
November  18th  a  like  order  was  obtained.  November  28th  was  Sun- 
day, November  27th  defendants  obtained  a  fnrther  order  granting 
ten  days  from  November  29th  in  which  to  prepare  a  statement  on 
motion  for  new  trial.  H^d,  the  orders  did  not  extend  the  time  for 
preparing  and  serving  statement  **  more  than  thirty  days."  (G.  C.  P. 
105^.)  The  last  day  of  the  period  of  extension  fixed  by  one  of  the 
orders  being  Sanday,  it  should  be  excluded.  (Id.  12.)  Iti«  not  to 
be  computed  as  any  portion  of  the  time  granted  by  the  order,  bat  it  is 
a  supplementary  day  8U|>eradded  by  law. 

DsxD — Mabbzbd  Woman— Agknowledoment.  Objections  to  deed  because 
improperly  acknowledged  by  a  married  woman  held  improperly 
sustained.  The  ncknowledgment  was  taken  under  the  Act  *'  concern- 
ing conveyances."  (Stats.  1850,  p.  249.)  The  only  departure  from 
the  form  prescribed  consists  in  the  substitution  of  the  words  **on  a 
private  examination  separate  and  apart  from  her  husband  "for  **on 
■  an  examination  apart  from  and  loUhout  ike  hearing  of  her  husband." 

Id. — Id.  The  ** examination"  mentioned  in  the  statute  and  acknowledg- 
ment meaDS  an  inquiiy  in  response  to  which  the  married  woman  shall 
declare  that  she  has  executed  the  deed  '*  freely  and  voluntarily,"  etc. 
Such  on  examination  to  be  "private  "  must  necessarily  be  ** without 
the  hearing  of  hei  husband."  But  all  doubt  is  removed  by  the  certfi- 
cate  of  the  officer.  The  private  examination  was  "  separate  and  apart 
from  her  husband."  It  would  be  to  give  a  strained  and  unnatural 
signification  (o  the  words  employed,  to  say  that  a  private  examination 
separate  and  apart  from  the  husband  might  have  been  within  his  haaz^ 
ing. 

Appeal  from  Superior  Court,  Son  Francisco. 

Barnes  and  Cary,  for  appellants. 
L.  JS.  Bulkeley,  for  respondent. 

By  the  Ooubt  : 

1.  The  or^8  of  the  Judge  did  not  extend  to  the  time  for 
preparing  and  serving  statement  ''more  than  thiiiy  days.** 
(C.  C.  P.,  1054.)  The  last  day  of  the  period  of  extension 
fixed  by  one  of  the  orders  being  Sunday,  it  should  be  ex- 
cluded."   (0.  0.  P.,  12.)    That  is  to  say,  it  is  not  to  be 
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compnted  as  any  portion  of  the  time  granted  by  the  order, 
bat  it  is  a  supplementary  day  superadded  by  law. 

2.  The  acknowledgment  by  Mrs.  Jane  T.  Galloway  of  the 
execution  of  her  deed  of  march  13,  1854,  is  in  words  and 
figures  following : 

State  of  California,  ) 

City  and  County  of  San  Francisco,  i      ' 

"On  this  13th  day  of  March,  A.  D.  1854,  before  me,  a 
Notary  Public  in  and  for  said  county,  personally  appeared 
Joseph  Galloway  and  Jane  T.,  his  *^wife,  to  me  seyerally 
known  to  be  the  persons  described  in,  and  who  executed  the 
within  conyeyance,  and  they  seyerally  acknowledged  to  me 
that  they  had  executed  the  same  freely  and  yoluntarily,  for 
uses  and  purposes  therein  mentioned;  and  the  said  Jane  T., 
haying  been  by  me  made  acquainted  the  contents  of  the 
said  deed,  on  a  priyate  examination,  separate  and  apart 
from  her  said  husband,  acknowledged  to  me  that  she  had 
executed  said  deed  freely  and  yoluntarily,  without  any  fear, 
compulsion,  or  undue  influence  on  the  part  of  her  husband, 
and  that  she  did  not  wish  to  retract  the  execution  of  the 
same. 

**  In  witness  whereof  I  haye  hereto  set  my  hand  and  official 
seal. 

"  [Seall  GiLBEBT  A.  Graitt, 

**  Notary  Public." 

When  the  acknowledgment  was  taken  the  Act  *'  concerning 
conyeyances  '*  of  April  6,  1850,  was  in  force.     (Stats.  1850, 

}K  249.)    The  twenty-third  section  of  that   Act   reads  as 
oUows: 

''The  certificate  shall  be  in  the  form  heretofore  giyen, 
and  shall  set  forth  that  such  married  woman  was  personally 
known  to  the  officer  planting  the  same,*  to  be  tne  person 
whose  name  is  subscribed  to  such  conyeyance  as  a  party 
thereto,  or  was  proyed  to  be  such  by  a  credible  witness, 
whose  name  shall  be  inserted  in  the  certificate,  and  that  she 
was  made  acquainted  with  the  contents  of  such  conyeyancci 
and  acknowledged,  on  examination  apart  from  and  without 
the  hearing  of  her  husband,  that  she  executed  the  same 
freely  and  yoluntarily,  without  fear  or  compulsion,  or  undue 
influence  of  her  husband,  and  that  she  does  not  wish  to 
retract  the  execution  of  the  same.  Eyery  certificate  which 
substantially  conforms  to  the  requirements  of  this  Act  shall 
be  yalid." 

The  only  departure  from  the  form    prescribed  by  the 
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statute  in  the  adcnowledgment,  necessary  to  be  con- 
sidered, consists  in  the  saostitntion  of  the  words  "on  a 
{private  examination  separate  and  apart  from  her  hnsband/' 
or  "on  an  examination  apart  from  and  tvUhout  the  hearing 
of  her  husband." 

The  '  *  examination  mentioned  in  the  statute  and  acknowl- 
edgment means  an  inquiry  in  response  to  which  the  married 
woman  shall  declare  that  she  has  executed  the  deed  '*  freely 
and  Yoluntarily/*  etc.  Such  an  examination  to  be  ''priYste** 
must  necessarily  be  "  without  the  hearing  of  her  husband." 
But  all  doubt  is  removed  by  the  certificate  of  the  officer. 
The  private  examination  was  ''separate  and  apart  from 
her  husband."  It  seems  to  us  that  it  would  be  to  give 
a  strained  and  unnatural  si^ification  to  the  words  employed 
to  say  that  a  private  examination  separate  and  apart  from 
the  husband  might  have  been  within  nis  hearing. 

The  Court  below  erred  in  sustaining  the  objections  to  the 
deed. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 


Abstracts  of  Recent  Decisions 


CoimmoNAL  Sales.  F.  sold  furniture  to  H.,  and  delivered  it 
upon  an  agreement  on  the  part  of  H.  to  execute  back  a  mort- 
gage upon  it.  Held,  that  no  tiUe  passed  until  execution  of 
mortgage.     Thorpe  vs.  Ibwler,  Sup.  Ct.  Iowa,  26  Alb.  L.  J.  25& 

Mistake  of  Law  akd  of  Fact.  The  mistake  of  a  scrivener  in 
one  State  as  to  the  law  of  another  State,  made  in  drawing  a 
deed,  is  a  mistake  of  fact.  Sampson  vs.  Mudge,  18  Fed.  S^p. 
260. 

Emihemt  Domain — Compensation.  Where  a  railroad  oonapany 
obstructs  an  alley  in  a  city  by  building  a  railroad  through  the 
alley  so  as  afterward  to  make  the  alley  useless  as  an  alley,  an 
abutting  lot  owner  has  the  right,  if  he  chooses,  to  consider  the 
obstruction  as  a  permanent  taMng  and  appropriation  by  the  rail* 
road  company,  and  may  commence  an  action  and  recover  dam- 
ag^es  for  such  obstruction.  The  measure  of  damages  will  be  the 
injury  to  his  lot  at  the  time  the  alley  was  taken  and  appropriated 
by  the  railroad  company,  and  not  at  the  time  of  the  trial  of  the 
case.  {Central  Branch  Union  Pacific  Railroad  Company  vs.  An- 
drews, Sup.  Ot,  Eansas,  1882.) 
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Current  Topics. 


RIGHTS  OF  MARRIED  WOMEN. 


The  Supreme  Court  of  California,  in  Bailer  ys.  Baber,  54  Cal. 
178,  held  that  a  promissory  note  made  March  12th,  1874,  by  a 
married  woman,  was  invalid,  the  law  at  that  time  providing  that 
*'awife  cannot  make  a  contract  for  the  payment  of  money" 
(Section  167,  Civil  Code).  At  that  time  Section  158  of  the  Civil 
Code  read  as  it  does  now,  viz. :  **  Either  husband  or  wife  may 
enter  into  any  agreement  or  transaction  with  the  other,  or  with 
any  other  person,  respecting  property,  which  either  might  if  un- 
married." The  former  provision  was  evidently  intended  to 
make  an  exception  of  promissory*  notes  made  by  married  women. 
In  Brickell  vs.  Baichelder,  9  Pac.  C.  L.  J.  527,  the  same  Court 
affirms  Butler  vs.  Baber,  and  says  that  by  a  change  in  the  law 
(taking  effect  July  1st,  1874)  "  a  mamed  woman  could  make  such 
a  contract  and  bind  herself  by  note  or  mortgage  "  (the  change 
was  simply  a  repeal  of  Section  167,  leaving  Section  158  as  above). 
In  Wood  vs.  Or/ord,  52  Cal.  412,  and  Alexander  vs.  Bouion,  55 
Cal.  19,  promissory  notes  executed  by  married  women  since  the 
said  change  in  the  law  have  been  held  valid. 

The  law  has  alwa3's  guarded  with  watchful  care  all  convey- 
ance of  realty  made  by  married  women.  In  order  to  protect  her 
from  imposition  she  is  compelled  to  be  examined  in  regard  to 
her  knowledge  of  the  instrument  of  conveyance  and  her  willing- 
ness to  convey,  and  to  have  a  certificate  attached  to  the  convey- 
ance setting  forth  these  and  other  requirements  of  the  law.  In 
Calif omia,  prior  to  the  adoption  of  the  Codes  (January  1st,  1873 j, 
execulion,  a&ciiovcUdgment  and  certification  were  all  three  essen- 
tials of  the  conveyance  of  a  mf^rried  woman,  and  a  defect  in  any 
one  of  these  three  was  fatal  and  could  not  be  corrected.  Under 
the  Code,  exeoulion  and  acknowledgment  alone  are  essentials. 
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The  certificate  of  acknowledgment  not  being  an  essential,  may 
be  corrected  if  it  is  defective.  The  only  difference  between  the 
requirements  of  the  law  in  her  case  and  in  that  of  a  femme  sole 
or  of  a  man  is  that  the  conveyance  by  a  married  woman  has  no 
validity  until  acknowledged,  whereas  a  conveyance  by  any  other 
person  is  valid  as  soon  as  executed.  ( Wedel  vs.  Herman,  8  P.  C. 
L.J.  1131;  9  id.  303.) 

A  married  woman  cannot  be  an  administratrix.  The  law  al- 
lows  her  to  deal  with  her  own  property  as  she  alone  wills,  free 
from  the  control  of  her  husband.  She  can  make  her  own  debts 
and  she  can  pay  them.  She  can  dispose  of  her  lands  and  can  no 
longer  keep  both  land  and  purchase  money  because  of  some 
lapsus  pennce  oi  a  careless  notdry.  She  can  practice  medicine, 
law,  and  politics.  She  can  sell  beer  in  saloon  and  dive.  All 
occupations  open  to  men  are  open  to  women,  married  or  single. 
But  she  cannot  administer  upon  the  estates  of  others.  She  can 
administer  upon  her  own  estate  while  there  is  breath  within  her 
body,  but  not  upon  that  of  others.     She  cannot  vote. 

Such  are  the  rights  of  mairied  women  before  the  laws  of  Cal- 
ifornia. 


Supreme  Court  of  California. 

In  Back. 

[Filed  October  9,  1882.] 
No.  7428. 

CITY  OF  NAPA,  Respondent, 

VS  ' 

EASTEEBY  et  al.,  Appellikts. 

Cm  or  Napa — Chabteb — Obdixance— Publicatiok — Stbeet  Assessmfkt — 
Official  Gbade.  The  Act  to  reincoi-poratu  llie  cily  of  Napa  vns  ap- 
proved Februai-y  24,  1874.  Sections  of  the  Act  were  nmeuded  March 
29,  187G,  and  npaia  amended  April  1,  1878.  See  Statutes  1873-4,  p. 
140;  1875-G,  p.  550;  1877-8,  p.  1011. 
The  proceediDgs  were  for  the  recovery  of  n  street  assessment.  Section 
2  of  the  city  charter  provides:  **  The  Board  of  Trustees  s/iaZI  cause 
to  he  published  in  some  ue\rspnper  iu  the  city  all  ordinances  \(hich 
shall  be  certified  and  signed  by  the  President  and  Clerk  of  the  Board, 
and  no  ordinance  sliiill  take  ( ffect'and  be  in  force  until  ten  (hiys  from 
the  first  publication  thereof."  Apf^'-llant  argued  the  plaintiff  fiiiied  to 
prove  that  the  ordinances  were  x^ublishcd;  also,  that  plainlifif  failed  to 
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pr^re  that  the  Board  of  Tmstecs  caased  them  to  be  published.  Held, 
the  requirement  that  the  Board  of  Trustees  shall  **  caase  to  be  pub- 
lished" all  ordinances,  means  that  the  Board  sball  order  the  publi- 
cation. 

Id.~Ii>.  As  the  case  is  presented,  it  dof  s  not  appear  either  what  was  tho 
order  of  the  Board  of  Trustees,  or  th:it  the  publication — ff  made  at 
all — w<^8  made  in  accordance  with  any  order  of  Ih^  Board. 

iD.—OFFicxAXi  Gbade.  It  does  not  appear  that  the  official  grade  has  ever 
been  established  by  any  ordinance  of  the  Board  of  Trustees. 

Id.— Id.  The  Board  of  Trustees  had  no  power  to  establish  a  general  system 
of  grades;  it  had  no  power  to  establish  a  grade  for  any  portion  of  a 
street  except  upon  petiti  m  of  property  owueis. 

Id.— Id.  The  purpose  of  the  charter  is  that  the  ailj  icent  properly  shall  pay 
for  the  eht:ib!ishment  of  ihe  gnide,  and  lUat  the  power  to  establisb  a 
gi*ade  shall  be  employed  only  by  iin  ordinance  assessing  the  charge 
thereof,  upon  the  property  fronting  on  the  street,  or  portiou  of  street, 
where  th^  grade  is  established. 

Id.— Id.  Further:  AVhou  OrtliuaDco  No.  4*2  wns  adopted,  (he  Board  of 
Trustees  had  power  to  pvoviile  for  rstabiishiug  a  grade  "without 
petition."  But  they  con'd  estnb  ir^h  a  grade  only  by  providing  for 
the  payment  of  the  expense  of  its  estnbliKhmciit  by  menus  of  assess- 
ments upon  the  property  fronting  upon  the  street,  or  portion  of  street, 
where  the  grade  was  to  be  cstub  ished.  The  Board  could  order  the 
work  to  be  performed  **  at  tho  expense  of  the  property  on  said  street, 
ave>Duo  or  alley,  to  be  nFsessed  upon  it  in  prox)orlion  to  the  number  of 
front  feet  of  the  several  lots."  eic. 

Id,— Id.  The  assessment  upon  the  ndj  icent  property  is  part  of  the  estab- 
lishment of  a  grade.  Even  if  it  should  be  admitted,  therefore,  that, 
when  Order  No.  42  was  p;ipsed,  the  Board  had  power  by  one  ordi- 
nance (or  **  resolntiou  "  even)  to  csbiblish  the  grades  of  all  streets, 
avenues,  ond  alleys  within  the  limits  of  Napa  City,  such  grades 
would  become  "established"  only  M-hen  (at  least)  asstssments  had 
been  levied  upon  tho  property  fronting  upon  all  the  streets,  avenues 
and  alleys. 

Id.— Id.  The  case  shows,  not  only  that  such  nssessment  was  not  ordered 
by  the  Board  of  Trustees,  but  that  no  such  assessment  was  in  fact 
made.  Ou  the  contrary,  it  affirmatively  appears  from  the  record 
that  the  person  whose  **  system  of  grading  and  sewage  "  was  adopted, 
and  declared  to  be  tho  *'officid  system,"  was  piid  for  his  servicer 
out  of  the  city  treasury.  This,  although  Section  18  of  the  charier 
provides  thit  "the  (ity  of  Napa  shall  not  pay  for  establishing  the 
grade  "  of  streets,  and  Sections  19  and  30  that  proprrty  fronting  upon 
shall  ray  for  establishing  its  grade. 

Id. — Id.  The  finding  that  **  the  gr.idc  of  the  street  on  which  was  done  the 
work  for  which  the  assessment  mentioned  in  the  complaint  was  made, 
had  been  and  was  duly  established  at  the  time  of  tho  adoption  of  the 
resolution  of  intention  hereinafter  named,"  is  not  sustained  by  tho 
evidence. 

Appeal  from  Superior  Court,  Napa  Couuty. 

Brooks  &  Levison,  for  appellants. 
Uennivg  dk  IhiolCy  for  respoiident. 

McKlxsTBY,  J.,  cleliveretl  the  opinion  of  the  Court: 

The  Act  to  reincorporate  the  city  of  Napa  was  approved 
February  24,  1874.  Sections  of  the  Act  were  amended 
TIarch  29,  1876,  and  again  amended  April  1,  1878. 
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The  bill  of  exceptions  alleges  tliat  plaintiff  "read  and  pnt 
in  evidence"  ordinances  of  the  Board  of  Trustees  of  the 
city  of  Napa,  N9S.  42,  74  and  77. 

The  ordinances,  as  they  purport  to  be  recited  in  the  bill, 
adopt  and  recognize  the  **  grade  and  sewer  maps  and  system 
of  grading  and  sewage  represented  on  said  maps  and  ac- 
compt^nying  diagrams"  prepared  and  reported  by  W.  P 
Humphreys  as  the  **  official  system  of  grades  and  sewage  of 
the  city  of  Napa,"  etc. 

The  "bill  of  exceptions  does  not  show  any  objection  to  the 
ordinances  when  they  were  oflfered. 

Ordinance  No.  42  was  adopted  December  7,  1874,  Ordi- 
nance No.  74,  September  19,  1878,  and  prdinaneo  77, 
January  23,  1879. 

Section  9  of  the  city  charter  provides:  "The  Board  of 
Trustees  shall  cause  to  be  published  in  some  newspaper  in  the 
city  all  ordinances  which  shall  be  certified  and  signed  by 
the  President  and  Clerk  of  the  Board,  and  no  ordinance 
shall  take  eft'ect  and  be  in  force  until  ten  days  from  the  first 
publication  thereof." 

It  is  urged  by  appellant: 

First — ^rlaintifl'  failed  to  prove  that  the  ordinances  were 
published. 

Second — Plaintiff  failed  to  prove  that  the  Board  of 
Trustees  caused  them  to  be  published. 

Section  9  of  the  city  charter  proceeds:  "  A  copy  of  such 
ordinance  published  or  purporting  to  have  been  published 
by  authority  in  the  official  newspaper  of  the  city,  shall  be 
piima  facie  evidence  that  such  orclinance  has  been  regularly 
and  legally  passed  and  authenticated,  and  that  the  pro- 
visions of  the  ordinance  are  as  published,  and  that  such 
ordinance  was  published  by  the  order  of  said  Board  of 
Trustees  at  the  date  when  said  publication  purports  to  have 
been  made." 

It  may  be  said  that,  inasmuch  as  no  objection  was  made 
to  the  ordinances  when  offered,  and  as  by  Section  9  of  the 
charter,  an  ordinance  may  be  proved,  prima  facie,  by  pro- 
duction of  a  copy  purporting  t6  be  published  by  authority 
in  the  official  newspaper,  this  Court,  in  support  of  the  action 
of  the  Court  below,  will  presume  that  Ordinances  42,  74  and 
77  were  thus  proved.  Further,  inasmuch  as  the  charter  pro- 
vides that  no  ordinance  shall  take  effect  and  be  of  force  until 
after  publication,  they  were  not  valid  or  effective  ordinances 
unless  published,  and,  consequently,  the  recital  in  the  bill 
of  exceptions  that  plaintiff  ''put  in  evidence  "  the  ordinances, 
must  be  held  to  be  a  recital  that  the  ordinances  were  dulv 


City  of  Napa  v.  Eastebby.  285 

Eublisliecl.  But  an  ordinance,  res  ipsa,  although  it  may 
live  no  binding  eflfect  until  after  appropriate  publication,  is 
a  different  thing  from  its  publication.  It  may  be  proved  by 
the  original  entry  of  it  in  the  proper  book,  or  perhaps  by 
certified  copy  or  from  the  printed  volume  of  ordinances. 

Wo  are  not  authorized  to  infer  that  it  was  properly 
published  because  it  was  passed,  and  the  provision  x>t  the 
charter  which  makes  the  newspaper  publication  evidence 
prima  facie  of  the  ordinance,  does  not  make  the  ordinance 
itself  presumptive,  or  any  evidence  of  the  newspaper  publi- 
cation. 

Even  if  it  should  bo  admitted,  however,  that  we  should 
presume  the  ordinances  and  their  publication  to  have  been 
proved  below  by  the  newspaper  co]>y,  wo  cannot  say,  in  the 
absence  of  the  evidence  of  the  publication  in  the  newspaper, 
when  they  took  effect,  or  that  they  were  in  force*  when  the 
proceedings  ^were  taken  which  were  the  foundation  of  this 
action.  Section  9  provides  that  the  production  of  the  news- 
paper copy  shall  prove,  prima  facie,  that  an  ordinance  was 
published  '*at  the  date  when  said  publication  purports  to 
nave  been  made."  We  can  only  tell  the  date  at  which  a 
publication  purports  to  have  been  made  from  the  publica- 
tion itself. 

The  charter  requires  that  the  Board  of  Trustees  shall 
'* cause  to  be  published"  all  ordinances.  This  means  that 
the  Board  shall  order  the  publication.  (Temple,  J.,  in 
Chambers  vs.  Satterlee,  40  Cal.  521;  Donnelly  vs.  Tillman,  47 
Id.  41;  Donnelly  vs.  Marks,  Id.  11)1;  Himmelmann  vs- 
SaiierUe,  49  Id.  387;  Reese  vs.  Graff,  51  Id.  90.) 

It  is  true  Section  9  of  the  charter  of  the  city  of  Napa  pro- 
vides that  the  newspaper  copy  of  an  ordinance  shall  establish, 
prima  facie,  that  the  ordinance  was  published  by  order  of 
the  Board,  ijt  the  date  when  said  publication  "purports  to 
have  been  made."  But,  in  the  absence  of  the  notice  or 
publication,  we  cannot  say  what  was  its  purport.  It  follows, 
that,  as  the  case  is  presented,  it  does  not  appear  either  what 
was  the  order  of  the  Board  of  Trustees,  or  that  the  publica- 
tion—if made  at  all— was  made  in  accordance  with  any  order 
of  the  Board. 

At  a  stage  of  the  trial  different  from  that  at  which  the 
plaintiff  *'  put  in  evidence,"  the  ordinances  above  mentioned, 
plaintiff  called  J.  E.  Walden  as  a  witness,  who  testified: 

**I  am  foreman  of  the  Napa  Reporter. 
•  **Q. — ^Was  Napa  Reporter  an  official  paper  in  1874? 

'*  Counsel  for  defendants  objected  as  incompetent,  etc. 

"  Witness — Ordinance  No.  42  was  published  December 
12, 1874." 


286  City  op  Napa  v.  Eastebby. 

This  clearly  shows  that  the  Ordinance  No.  42  was  proved 
as  an  independent  fact,  and  that  the  distinct  fact  of  its 
publication  was  sought  to  be  established  by  the  oral  testi- 
mony of  the  witness  IValden;  in  other  words,  that  tlie  Ordi- 
nance 42,  its  contents  and  the  regularity  of  its  passage  and 
adoption,  and  the  order  of  the  Board  directing  it  to  be 
published,  were  not  proved  by  the  production  of  a  copy  of 
the  ordinance  as  published.  But  Section  9  of  the  charter 
makes  a  copy  of  the  order  published  by  authority,  etc., 
aloiie  presumptive  evidence  of  the  matters  therein  men- 
tioned, including  the  fact  that  the  ordinance  was  published 
by  order  of  the  fioard.  The  statement  of  a  witness  that  the 
ordinance  was  published  creates  no  presumption  that  it  was 
published  by  order  of  the  Board  of  Trustees.  It  follows 
again  that  the  case  does  not  show  that  the  Board  '' caused 
to  be  puV>lished  "  the  Ordinances  42,  74  and  77. 

It  does  not  appear,  therefore,  that  the  official  grade  has 
over  been  established  by  any  ordinance  of  the  Board  of 
Trustees. 

But  if  it  had  been  proved  that  the  Ordinances  42,  74  and 
77  had  been  duly  published  by  order  of  the  Board,  the 
question  would  remain:  Did  tbe  Board  have  power,  by 
ordiuance,  to  declare  and  adopt  ''an  official  system  of 
grades  "  for  the  city  of  Napa  ? 

Doubtless,  it  would  seem  more  convenient  to  establish  by 
one  ordinance  a  system  of  grades  having  reference  to  a 
common  level.  It  would  also  seem  peculiarly  proper  that 
the  Board  of  Trustees  should  have  power  to  establish  a  sym- 
metrical plan  of  grades  for  the  wliole  city,  irrespective  of 
any  application  by  property  owners.  But  an  examinatiqA 
of  the  charter — as  the  same  read  when  Ordinances  Nos.  74 
and  77  were  passed — will  show  not  only  that  the  Board 
had  no  power  to  establish  a  general  system  of*grades,  but 
the  Board  had  no  power  to  establish  a  grade  for  any  portion 
of  a  street  except  upon  petition  of  property  owners. 

The  seventh  subdivision  of  Section  11  of  the  charter 
reads:  **The  Board  of  Trustees  are  authorized  and  em- 
powered to  establish  t/ie  grade  of  all  streets,  avenues  and 
alleys,  and  to  require  and  enforce  conformity  thereto." 
But  the  second  subdivision  of  the  same  section  empowers 
the  Board  ^'  to  provide  for  *  *  *  working,  grading,  im- 
proving and  repairing  of  streets,  avenues  and  alleys,*'  and 
no  one  would  claim  that  this  language  is  to  be  construed 
without  reference  to  the  subsequent  provisions  which  pro- 
vide the  manner  in  which  the  power  to  "work,  grade  and 
improve"  is  to  be  exercised.    The  charter  is  to  be  read  as 
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a  whole,  and,  in  both  instances,  the  mode  is  the  measure 
of  the  power.  Section  18  commences:  "  The  city  of  Napa 
shall  not  pay  for  establishmg  the  grode,  grading,  working,  im- 
proving, or  repairing  streets,  etc.,  but  all  such  expenses  shall 
be  assessed  upon  the  property  fronting  on  such  streets, 
avenues  and  alleys  as  hereinafter  provided,"  etc. 

Section  19.  '**  When  the  owners  of  more  than  one-half  in 
frontage  of  the  property  fro)ithig  on  any  street,  or  portion 
thereof,  between  the  center  line  of  two  cross  stieets,  *  *  * 
shall  desire  to  have  the  grade  established,  or  to  grade,  fill, 
plank,  etc.,  and  shall  petition  the  Board  of  Trustees  in 
writing  asking  that  the  same  may  be  done,  the  Board  may 
order  said  work  to  be  done  as  requested,  at  the  expense  of 
the  property  fronting  on  said  street,"  etc. 

Section  20.  **The  Board  of  Trustees  may  at  any  time, 
without  petition,  *  *  *  provide  for  grading,  tilling, 
planking,  paving,  macadamizing,  or  gravelling  streets, 
*  *  *  or  otherwise  improving  or  repairing  the  same,  and 
shall  proceed  in  letting  contracts  and  assessing  the  ex- 
pense of  such  work  upon  the  property  chargeable  therewith 
in  the  same  manner  as  in  cases  of  assessment  made  upon 
petition,"  etc.  (Stats.  1877-8,  p.  1017.  Amendment  took 
effect  June  1,  1878.) 

Thus  appears  the  evident  purpose  that  the  adjacent 
property  snail  pay  for  tlie  establishment  of  the  grade,  and 
that  the  power  to  establish  a  grade  shall  be  employed  only 
by  an  ordinance  assessing  the  charge  thereof,  upon  the 
property  fronting  upon  the  street,  or  portion  of  street, 
where  the  grade  is  established. 

Not  only  so,  but  inasmuch  as  in  every  enumeration  of 
powers  conferred  upon  the  Board  of  Trustees,  the  power  to 
establish  the  grade  is  spoken  of  as  a  different  thing  from 
the  power  to  provide  for  grading,  and  as  by  Section  30  the 
power  to  establish  the  grade,  without  permission,  is  not 
conferred  upon  the  Board,  the  Board  of  Trustees  has  no 
power,  without  petition,  to  provide  for  grading  a  street, 
until  after  the  grade  of  such  street  has  been  established 
vpon  petition.  Certainly  no  street  can  be  graded  untit  its 
grade  has  been  established,  and  its  grade  cannot  be  estab- 
lished except  upon  the  written  petitiop  of  the  owners  of 
!uore  than  one  half  of  the  frontage.     (Section  18.) 

We  cannot  inquire  whether  this  is  the,  best  system 
which  could  have  been  adopted.  It  is  the  system  found  in 
he  charter. 

It  is  true,  Ordinance  No.  42  was  passed  prior  to  the 
doption  of  the  amendment  of  Section  30  of  the  city  charter 
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found  in  the  Act  which  took  effect  June  1, 1878.  When  No. 
42  was  passed,  Section  30  read:  **  The  Board  of  Trustees 
may  at  any  time,  without  petition,  provide  for  establishing 
grades  *  *  *  and  for  repairing  streets,"  etc.  But  in 
the  same  section  it  was  provided  that  the  Board  **  shall  pro- 
ceed in  assessing  the  expenses  of  such  work  M'pon  the 
property  chargeable  tlierewithy  as  hereinbefore  provided." 

When,  therefore,  Ordinance  No.  42  was  adopted,  the 
Board  of  Trustees  had  power  to  provide  for  establishing  a 
grade  **  without  petition."  But  they  could  establish  a  grade 
only  by  providing  for  the  payment  of  the  expense  of  its 
establishment  bv  means  of  assessments  upon  the  property 
fronting  upon  the  street,  or  portion  of  street,  where  the 
grade  was  to  be  established.  The  Board  could  order  the 
work  to  be  performed  at  the  expense  of  the  property  front- 
ing on  said  street,  avenue  or  alley,  to  be  assessed  upon  it 
in  proportion  to  the  number  of  front  feet  of  the  several 
lots,"  etc.     (Section  19.) 

It  is  certain  in  no  case  would  the  grade  be  established 
until  the  assessment  had  been  ordered,  or,  at  least,  made. 
Reading  the  several  sections  together  it  would  seem  evi- 
dent it  was  intended  that,  as  a  separate  act,  n  grade 
should  be  established  along  a  street  or  a  portion  thereof, 
**  between  the  center  lines  of  two  cross  streets,  or  between 
the  center  line  of  a  cross  street  and  the  terminus  of  a  street." 
(Section  19.) 

At  all  events,  the  assessment  upon  the  adjacent  property 
is  part  of  the  establishment  of  a  grade.  Even  if  it  should 
be  admitted,  therefore,  that,  when  Order  No.  42  was  passed, 
the  Board  had  power  by  one  ordinance  (or  "resolution" 
even)  to  establish  the  grades  of  all  streets,  avenues  and 
alleys  within  the  corporate  limits  of  Napa  City,  such  grades 
would  become  ''established"  only  when  (at  least)  assess- 
ments had  been  levied  upon  the  property  fronting  upon  all 
the  streets,  avenues  and  allevs. 

The  case  shows,  not  only  that  such  assessment  was  not 
ordered  by  the  Board  of  Trustees,  but  that  no  such  assess- 
ment was  in  fact  made.  On  the  contrary,  it  affirmatively 
appears  from  the  record  that  the  person  whose  **  system  of 
grading  and  sewage  "  was  adopted,  and  declared  to  be  the 
''official  system,"  was  paid  for  his  services  out  of  the  city 
treasury.  This,  although  Section  18  of  the  charter  pro- 
vides that  "the  city  of  Napa  shall  not  pay  for  establishing 
the  grade  "  of  streets,  and  Sections  19  and  30  that  property 
fronting  upon  a  street  shall  pay  for  establishing  its  grade. 
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The  Court  below  found : 

".6th.  That  the  grade  of  the  street  on  which  was  done  the 
work  for  which  the  assessment  mentioned  in  the  complaint 
was  made,  had  been  and  was  duly  established  at  the  time  of 
the  adoption  of  the  resolution  of  intention  hereinafter 
named." 

IVom  what  has  been  said  it  follows  that  the  6th  finding  is 
not  sustained  by  the  evidence. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial- 

I  concur:    Morrison,  C.  J. 

We  concur  in  the  judgment  on  the  first  ground  stated 
by  Mr.  Justice  McKinstry :    Myrick  J.,  Boss,  J. 

I  concur  on  the  second  ground  stated  in  the  opinion: 
Thornton,  J. 

In  Bank. 


[Filed  October  11,  1882.] 
No.  10,729. 

PEOPLE,  Respondent,  vs.  DAVIS,  Appellant. 

Pebjttbt— Oath — Conviction.  Where  in  a  prosecution  for  perjury  there  is 
but  the  oath  of  one  person  without  corroboration  against  that  of  de- 
fendant's, the  law  will  not  suffer  a  conviction. 

Appeal  from  Superior  Court,  Stanislaus  County. 

Biidd,  Terry  &  McKinneey  Baldioin  and  Jolimon  dt  Eazen, 
for  appellant. 

AttomeT/'  General  Hart,  for  respondent. 

Eoss,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  indicted  for  the  crime  of  perjury. 
Conviction  followed.  The  perjury  charged  was  alleged  to 
have  been  committed  on  the  trial  of  a  certain  action  brought 
by  one  Matthews  and  wife  against  tfio  defendant,  at  which 
time  the  defendant  testified  to  certain  conversations  as  having 
taken  place — one  between  himself  and  Matthews  in  the  city 
of  Stockton,  and  another  between  himself,  Mrs.  Matthews, 
and  Mr.  Hewel,  at  Modesto,  in  Stanislaus  County,  and 
both  relating  to  the  execution  of  a  certain  promissory  note 
which  formed  the  subject-matter  of  the  action  of  Matthews 
and  wife  against  defendant. 
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No  one  was  present  at,  or  heard,  so  far  as  appears,  the 
conversation  between  the  defendant  and  Matthews  at  Stock- 
ton,  except  the  immediate  parties.  Yet  the  Court  below  in- 
structed the  jury:  "It  is  charged  by  the  prosecution  that 
Davis  testified  falsely  as  to  a  certain  conversation  that  he 
claimed  to  have  taken  place  in  Stockton  between  himself 
and  H.  O.  Matthews  respecting  the  giving  of  this  note.  It 
is  claimed  that  the  testimonv  of  Davis,  if  true,  was  material 
to  that  issue.  If  you  find  from  the  evidence  that  Davis 
testified  as  alleged  in  the  indictment  concerning  the  conver- 
sation claimed  to  have  taken  place  between  himself  and 
H.  O.  Matthews  in  Stockton,  then  I  charge  you  that  the 
testimony  was  material  to  the  issue  then  being  tried;  and  if 
you  further  find  that  that  testimony  was  false  and  known  by 
defendant  to  be  false,  then  the  defendantisguilty  of  perjury, 
and  your  verdict  should  be  guilty  as  charged,  and  this  not- 
withstfinding  you  may  find  that  the  other  testimony  said  to 
have  been  given  by  Davis  on  that  trial  was  in  fact  true." 

This  instruction  was  erroneous;  for  although  Matthews 
had  testified  that  no  such  conversation  as  the  defendant 
swore  to  on  the  trial  of  the  action  of  Matthews  and  wife 
against  the  defendant  had  occurred,  there  was  but  his  oath 
against  the  oath  of  the  defendant;  and  under  such  cir- 
cumstances the  law  will  not  suffer  one  to  be  convicted 
of  the  crime  *of  perjury.  (2  Bishop  on  Crim.  Pro.,  Sections 
866  to  874  inclusive,  and  authorities  there  cited.) 

There  was  no  evidence  corroborative  of  the  testimony  of 
Matthews  in  respect  to  the  conversation  between  Davis  and 
himself  in  Stockton.  The  Court  below,  in  another  part  of 
its  charge,  recognized  the  rule  of  law  to  which  we  have 
referred,  but  treated  as  somewhat  corroborative  of  Matthews' 
testimony  the  following  circumstance:  According  to  the 
testimony  of  the  defendant  on  the  trial  of  the  action  in 
which  the  perjury  is  alleged  to  have  been  committed,  Mat- 
thews spoke  in  the  conversation  at  Stockton  of  certain 
divorce  proceedings  between  the  defendant  and  his  wife. 
Matthews,  on  the .  trial  of  the  present  indictment,  denied 
that  he  did  so,  and  further  testified  that  he  did  not  know  of 
the  divorce  proceedings  until  after  the  execution  of  the 
promissory  note,  which  followed  the  conversation  at  Stockton; 
and  for  the  purpose  of  corroborating  Matthews  in  this 
particular,  the  prosecution  introduced  in  evidence  an  envel- 
ope addressed  to  him,  which  he  testified  he  received  from 
the  State  of  Missouri  after  the  execution  of  the  note,  and 
which  he  further  testified  contained  the  papers  in  the  divorce 
proceedings,  and  conveyed  to  him  the  first  information  that 
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jiere  xvere  any  such  proceeclings  pending.  But  all  this 
*pen  cied  solely  on  the  testimony  of  Matthews.  Even  the 
fact  of  his  receipt  of  the  envelope  after  the  execution  of 
^Q  xiote,  depended  on  his  testimony  alone.  -  As  he  was 
.0*  coxToborated  in  any  respect  the  Court  below  erred  in 
^stria citing  the  jury  as  above  indicated. 
h«  '^^^  ^ment  and  order  reversed  and  cause  remanded  for  a 

]^'  ^    C2oncur:  Morrison,  C.  J.,  McKinstry,  J.,  Thornton,  J., 
/^lolc,  J.,  McKee,  J.,  Sharpstein,  J. 


C 


Department  No.  2. 


fFiled  October  28,  1882.1 
No.  7335. 

AND  COUNTY  OF  SAN  FBANCISCO,  Bespondent. 

vs. 
PHELAN,  Appellant. 

lixra— AsBEssiCKMT — Bkcttalb  .  Actioii  to  recover  a  personal  property  tax. 
The  assessment  vas  made  to  defendant  by  name.  Beld^  the  recital  in 
the  assessment  book,  nnder  the  head  of  *' Description  of  Property," 
that  the  property  is  assessed  to  parties  listed,  and  to  *'  all  owners  and 
claimants  known  or  unknown/'  was  an  idle  recital,  and  did  not  place 
the  assessment  within  the  principle  decided  in  Hearst  vs.  Eggltsion$, 
65  Cal.  365,  and  the  other  cases  therein  referred  to. 

Id.— Duplicate  Assessbient  Boll — Evidence.  The  statute  makes  the  du- 
plicate assesment  roll,  or  a  certified  copy,  prima  facie  evidence  of  a 
right  to  recover.  This  necessarily  makes  the  roll,  or  the  copy,  some 
evidence  that  the  person  named  did  own  the  property  specified. 

Id.— Id.  NotwithstandioK  the  testimony  of  defendant  that  he  did  not  have 
any  money  at  the  time  of  the  assessment,  the  Court  below  found 
against  him;  with  that  finding,  there  being  evidence  to  sustain  it,  this 
Court  will  not  interfere. 

Appeal  from  Superior  Court,  San  Francisco. 

Sawyer  dc  Ball  and  Love,  for  appellant. 
Sharp  and  Bell,  for  respondent. 

Bj  the  Cotjbt  : 

1.  The  assessment  was  made  to  the  defendant  by  name. 
The  recital  in  the  assessment  book  under  the  head  ''  Descrip- 
tion of  Property,"  that  **  the  property  is  assessed  to  parties 
listed,-  and  to  all  owners  and  claimants,  known  or  unknown," 
was  an  idle  recital,  and  did  not  place  the  assessment  within 
the  principle  decided  in  Hearst  vs.  Egglestone,  55  Cal.  365, 
and  the  other  cases  therein  referred  to. 
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2.  The  statute  makes  the  duplicate  assessment  roll,  or^a 
certified  copy,  prima  facie  evidence  of  a  right  to  recover. 
This  necessarily  makes  the  roll,  or  the  copy,  some  evidence 
that  the  person  named  did  own  the  property  specified.  Not- 
withstanding the  testimony  of  defendant  that  he  did  not  have 
any  money  at  the  time  of  the  assessment,  the  Court  found 
against  him;  and  with  that  finding,  there  bding  evidence  to 
sustain  it,  this  Court  will  not  interfere. 

Judgment  and  order  affirmed. 


I  In  Bank. 

[Piled  October  11,  1882.] 

No.  10,745. 

PEOPLE,  Respondent,  vs.  HERBERT,  Appellant. 

Bepobteh's  Notes— Appeal — Becobd.    The  reporter's  notes  •will  not  be  con- 

Bidered  on  appeal  unless  made  a  part  of  tbe  record. 
Instructiok — Evidence.    In  the  absence  of  the  evidence,  there  is  nothing  to 

show  that  an  instruction  requested  had  any  application  to  the  case  as 

made. 
Id.— Self-Defekse — Apparent  Necessity — Homicide.    As  to  instructions, 

Held:  AVhile  the  language  employed  by  the  Court  might  have  been 

more  explicit,  talsen  together,  the  instractions  mean  that  there  must 
^  be  a  necessity,  either  actual  or  apparent,  for  the  killing,  or  it  cannot 

be  justified. 
Witness — Cokoneb's  Jubt  .    No  error  in  permitting  a  witness  to  testify  to 

statements  made  by  defendant  before  the  Coroner's  jury . 

Appeal  from  Superior  Court,  San  Francisco. 

J.  N,  Freeman,  for  appellant. 
Attorney-General  Hart,  for  respondent. 

Eoss,  J.,  delivered  the  opinion  of  the  Court: 

1.  The  reporter's  notes  found  in  the  transcript,  are  not 
made  a  part  of  the  record  and  cannot  be  considered. 

2.  The  evidence  not  being  before  us,  there  is  nothing  to 
show  that  the  instruction  requested  by  the  defendant  and 
embodied  in  the  bill  of  exceptions,  had  any  application  to 
the  case  as  made. 

3.  There  was  no  error  in  permitting  the  witness  Thurston 
to  testify  to  statements  made  by  defendant  before  the 
Coroner's  jury.     (People  vs.  Curtis,  50  Cal.  95.) 

4.  If  the  Court  below  instructed  the  jury  that,  in  order 
to  justify  the  defendant,  the  killing  of  the  deceased  was,  in 
fact,  absolutely  necessary,  we  should  not  hesitate  to  reverse 

the  judgment;  for  such  an  instruction  would  have  ignored 
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the  doctrine  of  appearances,  established  by  statute  as  well 
as  by  the  common  law.     But  we  do  not  understand,  nor  do 
we  think  the  jury  could  have  understood,  that  the  Court  did 
that,  for  while  it  told  them  that  to  justify  a  person  in  killing 
another  in  self-defense,  it  must  appear  that  tlie  danger  was 
80  urgent  and  pressing  that  in  order  to  save  his  own  life  or 
to  prevent  his  receiving  great  bodily  harm,  the  killing  of  the 
deceased  was  absolutely  necessary,  it  also  told  them  that 
homicide  is  justifiable  if  committed  in  the  lawful  defense  of 
the  person,  when  there  is  reasonable  ground  to  apprehend  a 
design  to  commit  a  felony,  or  to  do  some  great  bodily  injury, 
and  imminent  danger  of  such  design   being  accomplished 
(with  the  qualification  that  if  such  person  was  the  assailant, 
or  engaged  in  mortal  combat,  he  must  really  and  in  good 
faith  have  endeavored  to  decline  any  further  struggle  before 
the  homicide  was  committed;)  and  further,  that  a  bare  fear 
of  the  commission  of  the  oflfense,  to  prevent  which  homicide 
^ay  be  committed,  is  not  sufficient  to  justify  it,  but  the  cir- 
^jinistances  must  be  sufficient  to  excite  the  fears  of  a  reason- 
able person,  and  the  party  killing  must  have  acted  under  the 
^^fluence  of  such  fears  alone. 

L  '^hile  the  language  employed  by  the  Court  might  have 

<8t^^  ^ore  explicit,  we  think  that,  taken  together,  the  in- 

^(^iJouH  mean  that  there  must  be  a  necessity,  either  actual 

f^/^^aiYent,  for  the  killing,  or  it  cannot  bo  justified,  and 

r4'  -c%r^  understand  to  be  true  under  our  statute  as  well  as 

att\^o    common  law. 

l-lxo   first  instruction  above  noticed  is  a  literal  copy  of  Sec- 

iion  3x  of  the  Crimes  and  Punishment  Act  of  1850.  and  the 

otn^YB  are  taken  substantially  and  almost  literally  from  Sec- 
tion%  icjrj  g^^^j  193  q{  y^Q  p^j^^j  CqJq      Jjj  ^  j^Q^Q  ^Q  ^l^Q  j^g^ 

?  ^ue  three  sections  of  that  Code,  prescribing  when  homicide 
fjf^^cusable  and  justifiable,  the  Code  Commissioners  say: 
^ne  three  preceding  sections  are  based  upon  Sections  29, 
^\  32,  33,  34,  and  35  of  the  Crimes  and  Punishment  Act  of 
1850-^Statutes  1850,  p.  229.     The  Commission  have  modi- 
fied the  language,  making  it  accord,  in  many  respects,  with 
that  of  the  New  York  Penal  Code,  Sections  260,  261,  and 
262.    The  legal  effect,  koicever,  has  not  been  changecV^    So  that 
we  know  that  while  the  Commissioners  changed  the  language 
our  statute  to  conform  to  that  employed  in  the  revised 
atutes  of  New  York,  there  was  no  intention  on  their  part 
effect  any  change  in  the  law  as  declared  in  the  Act  of  1850. 
le  language  taken  from  the  statutes  of  New  York,  and  em- 
'died  in  our  Code,  was  held  by  the  Court  of  Appeals  of 
Lt  State  to  be  but  in  affirmation  of  the  rule  of  the  common 


i 


294  Howard  v.  Jackbon. 

law,  in  the  case  of  Shorter  vs.  T/ie  People,  2  Comst.  193. 
We  sum  up  wliat  we  conceive  to  be  the  true  meaning  of  our 
statute  on  tbe  subject  under  considei*ation.  in  the  clear  and 
concise  language  of  the  learned  Judge  who  delivered  the 
opinion  in  the  case  last  cited: 

**  When  one  who  is  without  fault  himself  is  attacked  by 
another  in  such  a  manner  or  under  such  circumstances  as  to 
furnish  reasonable  ground  for  apprehending  a  design  to  take 
away  his  life,  or  to  do  him  some  Rreat  bodily  harm,  and 
there  is  reasonable  ground  for  believing  the  danger  imminent 
that  such  design  will  be  accomplished,  I  think  he  may 
safely  act  upon  appearances  and  kill  the  assailant,  if  that  be 
necessary  to  avoid  the  apprehended  danger,  and  the  killing 
will  be  justifiable,  although  it  may  afterwards  turn  out  that 
the  appearances  were  false,  and  there  was  in  fact  neither 
design  to  do  him  serious  injury  nor  danger  that  it  would  be 
done.  He  must  decide  at  his  peril  upon  the  force  of  the 
circumstances  in  which  he  is  placed,  for  that  is  a  matter 
which  will  be  subject  to  judicial  review.  But  he  will  not  act 
at  the  peril  of  making  that  guilt,  if  appearances  prove  false, 
which  would  be  innocence  had  they  proved  true. 

Judgment  and  order  aflSrmed. 

We  concur:    Morrison,  C.  J.,  Myrick,  J.,  Thornton,  J. 

We  concur  in  the  judgment:    McKinstry,  J.,  McKee,  J. 


Department  No.  2. 


[Filed  October  28,  1882.] 

No.  7647. 

HOWARD,  Respondent,  vs.  JACKSON,  Appellant. 

Appbal— Eb&ob.     No  error  appearing,  the  judgment  wiU  be  affirmed. 

Appeal  from  Superior  Court,  Alameda  County. 

Van  Ness  dk  Moore,  for  appellant. 

Watt  and  Van  Voorhies,  for  respondent. 

By  the  Court  : 

This  is  an  action  on  a  promissory  note,  the  execution  of 
which  is  admitted  in  the  answer.  The  only  defense  is,  that 
there  was  an  extension  of  the  time  of  payment.  The  find- 
ings are  all  in  favor  of  the  plaintiff,  and  no  part  of  the  evi- 
dence is  brought  up  in  the  transcript. 

There  is  no  error  apparent  in  the  proceedings,  and  the 
judgment  is  affirmed. 
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Department  No.  2. 


IFUed  October  30, 1882.1 
MARSTERS,  Appellant,  vs.  LASH,  Respondent. 

PoBBiON  Law — Pbesumption — Evidence.  In  the  absence  of  proof  of  the  law 
of  a  foreign  State,  the  presumption  is  that  such  law  is  the  same  08 
the  law  of  our  own  State;  not  that  it  is  the  common  law. 

Pbaciick — FiXDiXGs — Title.  Findings  are  necessary  upon  the  issue  of  titlo 
to  property  sued  for,  and  each  part  thereof. 

Id.— Pleidinq— Denials — Value.  The  Court  erred  in  holding  that  there 
was  any  denial  of  the  allegations  as  to  the  value  of  the  property  sued 
for.  The  allegations  were  that  the  mares  were  valued  at  $150,  and 
thehorFe$125.  The  denials  were:  "  Denies  that  said  *  *  mares 
are  of  the  value  of  $450,  and  denies  that  said  *  *  horse  is  of  the 
value  of  $125."  Such  denials  are  evasive,  and  in  fact  no  denials  at 
all. 

Id. — CoaiPLAiNT — Vebitication.  Conceding  the  complaint  to  have  been 
unverified,  there  is  no  general  denial  of  the  allegations  of  value.  If 
no  general  denial  is  made,  and  specific  denials  are  resorted  to,  there 
must  be  an  actual  denial  and  not  one  in  form  and  substance  evasive. 

Id.— Testimony — Exceptions — Appeal.  Objections  to  testimony  will  not  be 
considered  on  appeal  in  the  absence  of  exceptions  to  the  rulings  of 
the  Court  admitting  the  testimony. 

Appeal  from  Superior  Court,  Siskiyou  County. 

Nichols  and  Edgerton,  for  appellant. 
H.  B,  Gillia,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  of  defendant  certain 
personal  property  consisting  of  sixteen  head  of  horses, 
twenty-two  head  of  cattle,  and  a  wagon,  averred  to  be  the 
roperty  of  the  plaintiff  and  to  be  detained  from  her  by  de- 
endant.  The  cause  was  tried  by  the  Court  without  a  jury, 
and  judgment  was  rendered  for  defendant.  Appeal  was 
taken  by  plaintiff  from  the  judgment  and  an  order  denying 
her  motion  for  a  new  trial. 

Issue  is  joined  by  the  pleadings  on  the  title  to  the  prop- 
erty sued  for  and  each  part  thereof.  The  findings  do  not 
pass  on  all  such  issues.  There  should  be  a  clear  and  distinct 
finding  of  the  ultimate  facts]on  which  the  title  or  claim  of  title 
of  each  party  to  such  property  and  each  portion  of  it  is 
Tested.  In  failing  so  to  find,  the  Court  erred,  and  for  this 
the  judgment  and  order  must  be  reversed. 

The  Court  further  erred  in  holding  that  there  was  any  de- 
nial of  the  allegations  as  to  the  value  of  the  property  sued 
for.    There  were  several  allegations  of  this  character.     As 
tn  instance — in  averring  the  value  of  the  horses,  which  are 
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stated  to  consist  of  four  American  brood  mares,  one  black 
or  brown  horse,  etc.,  the  value  of  the  brood  mares  is  alleged 
to  be  $450,  of  the  black  or  brown  horse  $125.  These 
allegations  are  denied  in  this  mode:  '^  Denies  that  said  four 
American  brood  mares  are  of  the  value  of  four  hundred  and 
fifty  dollars,  and  denies  that  said  black  or  brown  horse  is  of 
the  value  of  one  hundred  and  twentjr-five  dollars."  Such 
denials  are  evasive  and  in  fact  no  denials  at  all.  The  Court 
seemed  to  have  placed  its  ruling  on  the  ground  that  the 
complaint  was  not  verified.  Conceding  this  to  be  so,  we 
find  no  general  denial  of  the  allegations  of  value.  If  no 
general  denial  is  made,  and  specific  denials  are  resorted  to 
(as  seems  to  have  been  iJone  in  this  cause)  there  must  be  an 
actual  denial  and  not  one  in  form  and  substance  evasive. 

The  Court  ruled  as  a  conclusion  of  law  that  the  laws  of 
Indiana  and  Minnesota  in  relation  to  the  property  rights  of 
husband  and  wife  must  be  presumed  to  be  the  common  law, 
there  being  no  proof  of  what  such  laws  were.  Such  ruling 
is  contrary  to  the  decisions  in  this  State,  which  hold  that  in 
the  absence  of  proof,  it  should  be  presumed  that  such  law  is 
the  same  as  the  law  of  our  own  State.  (Noiris  vs.  Harris^ 
15  Cal.  253;  Hickman  vs.  Albaugh,  21  Id.  222;  Hill  vs.  Grigs- 
hy,  32  Id.  60.)  A  question  arose  in  Smart  \s.  Baldwin  ^  (1 
Mart.  N.  S.  523,)  whether  an  instrument  executed  in  Ala- 
bama was  a  mortgage  or  a  sale.  On  this  point  the  Court 
said:  ''The  law  of  Alabama  has  not  been  proved,  and  con- 
formably to  the  uniform  decisions  of  this  Court,  we  must  de- 
cide this  case  by  the  provisions  of  our  own."  And  in  Allen 
vs.  Wafson,  (2  Hill's  S.  C.  319,)  the  Court,  speaking  of  the 
law  of  Georgia,  invoked  in  a  case  before  them,  said  that  if 
they  were  obliged  to  determine  the  question  before  tliem, 
"  in  utter  ignorance  of  what  the  law  of  Georgia  is,  we  must 
resolve  it  by  our  own  rule,  for  the  obvious  reason  that  we 
have  no  other."  (See,  also,  Monroe  vs.  Douglass,  1  Selden, 
452.)  Such  presumption  is  indulged  for  the  reason  that 
there  being  no  proof  of  the  law  of  the  foreign  forum,  of  ne- 
cessity the  Court  must  resort  to  the  law  it  is  engaged  in  ad- 
ministering, as  furnishing  the  rule  for  its  guidance. 

Some  points  are  made  as  to  the  admissibility  of  the  testi- 
mony of  Hoyt,  Bagley,  and  Orr;but  as  no  exceptions  were 
reserved  to  the  rulings  of  the  Court  admitting  the  testimony, 
they  cannot,  as  has  been  frequently  held,  be  considered  in 
this  Court. 

.Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

We  concur:    Sharpstein,  J.,  Morrison^  C.  J. 
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In  Bane. 


[Filed  October  11,  1882.] 
No.  10.771. 
-R&OPX-fE,  Eespondent,  vs.  SING  LUM,  Appellant. 

^wiamr.  X^.a.^w—Entbt  OF  Judgment— NiTMC  Poo  Tcjno  OaDKB— Execution 
7'N'K^^wr    Tbial.    Defendant  was  conTicted  of  the  crime  of  murder  in 
laG  fipfst  degree.    He  made  a  motion  for  a  new  trial,  which  was  denied. 
^^^r-vtrMm.rd  the  trial  Court  pronounced  judRment  of  death  a^niDst  him. 
•^*'0"a  carli  some  inadvertence  in  the  Court  below  the  judgment  was  not 
«>te»E-e<:l  in  the  minutes  of  the  Court.     The  defendant  appealed  to  this 
Cor&r^      :f  rom  the  order  denying  his  motion  for  a  new  trial,  and  at- 
'®°^1^*^  «il  to  appeal  from  the  judgment  pronounced  against  him.    On  the 
P^***"*  r>  f^  of  the  appeal  this  Court  affirmed,  on  the  merits,  the  order  deny- 
iDfiT  1  li  «^     new  trial,  and  dismissed  the  appeal  from  the  judgment  because 
!?/^i!^^  ^^^^  *^^  ^^  judgment  in  the  record.    After  the  filing  of  the  remittitur 
^i^  is  Court  in  the  Court  below,  the  Court  made  a  nunc  pro  tu7ic 
irecting  the  judgment  to  be  entered  on  the  minutes  as  of  the 
i(B  rendition,  and  it  was  so  entered.     The  defendant  excepted 
_«iction  of  the  Court,  and  asked  to  bo  permitted  to  more  for  a 
^  aal  on  certain  specified  grounds.     This  motion  the  Court  re- 
entertain,  because  one  such  motion  had  already  been  made 
rmined.     Thereupon  the  Court  made  an  order  fixing  the  day 
execution  of  the  jadgmcut.     lleldj  there  was  no  error  in  re- 
to  entert'iin  the  second  motion  for  a  new  trial. 
2  OF  Defendant  in  Court — Bill  of  Exceptions — Appeal — 
PTioN.     A  defendant  is  ent;tlcd  to  be  present  in  Court  when 
I  «r  for  his  execution  is  made.     But  in  this  case  it  does  not 
Jfrom  the  record  that  ho  was  not  present,  and  in  support  of  the 
''Lty  of  the  proceedings  of  the  Court  below,  the  presumption  is 
^  cl  that  he  was. 

^Xt?'    ^^     clefendant  was  not  personally  present,  the  bill  of  exceptions 
JP'       ^  ^Z  ^     ^<^  have  said  so.     Presuming  that  he  toas  present,  if  there  were 
^^eti>^  ^^®  needing  inquiry  by  the  Court,  he  ought  to  have  presented 
^  ftVtvv        ^^^  purpose   of   Section  1227  of   tho   Penal  Code  is  in  the 
5Vvv>KX^    of  on  order  to  show  caus*»;  and  where  any  reason  exists  why 
^<^    ^^dgment  of  the  Court  should  not  be  executed,  it  is  the  duty  of 
VV^  cV^fcndant  when  brought  into  Court  to  present  it. 

p^al  from  Superior  Court,  San  Francisco. 

mrtoiii  &  Murphy,  for  appellant. 
jliowey-Genei-al  Hart,  for  respondent. 

50S8  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  convicted  of  the  crime  of  murder  in  the 

^rst  degree.     He  made  a  motion  for  a  new  trial,  which  was 

"  ?Died.    Afterwards  the  trial  Court  pronounced  judgment 

death  against  him.     Through  some  inadvertence  in  the 

j>urt  below  the  judgment  was  not  entered  in  the  minutes  of 

ie  Court.     The  defendant  appealed  to  this  Court  from  the 

-der  denying  his  motion  for  a  new  trial  and  attempted  to 

rpeal  from  the  judgment  pronounced  against  him.     On  the 
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hearing  of  the  appeal  this  Court  affirmed,  on  the  merits,  the 
order  denying  the  new  trial,  and  dismissed  the  appeal  from 
the  judgment  because  there  was  no  judgment  in  the  record. 
After  the  filing  of  the  remittitur  from  this  Court  in  the  Court 
below,  that  Court  made  a  mmc  pro  tunc  order  directing  the 
judgment  to  be  entered  in  the  minutes  as  of  the  date  of  its 
rendition;  and  it  was  so  entered.  The  defendant  excepted 
to  this  action  of  the  Court,  and  asked  to  be  permitted  to 
move  for  a  new  trial  on  certain  specified  grounds.  This 
motion  the  Court  refused  to  entertain,  because  one  such 
motion  had  already  been  made  and  determined.  Thereupon 
the  Court  made  an  order  fixing  the  day  for  the  execution  of 
the  judgment. 

It  is  claimed  on  the  part  of  defendant  that  he  was  entitled 
to  be  present  when  the  order  for  his  execution  was  made. 
So  he  was.  (Sec.  1227,  Penal  Code;  People  vs.  Spragne^  54 
Cal.  92.)  But  it  does  not  appear  from  the  record  that  he 
was  not  present,  and  in  support  of  the  regularity  of  the  pro* 
ceedings  of  the  Court  below  the  presumption  is  indulged 
that  ho  was.  The  bill  of  exceptions  recites:  *'Be  it  also 
remembered  that  after  the  order  of  the  entry  of  the  said 
judgment  nunc  pro  tunc,  and  before  the  order  made  that  the 
Sheriff  execute  the  judgment  on  the  second  day  of  Septem- 
ber, 1881,  the  Court  did  not  call  on  the  defendant  for  any 
legal  reasons  against  the  execution  of  said  judgment,  and 
did  not  inquire  into  the  facts,  nor  into  any  facts,  but  made 
said  order  without  giving  defendant  any  opportunity  to  show 
any  cause  against  the  same,  and  no  cause  was  shown  against 
the  said  order,  nor  passed  upon  by  said  Court,  and  that  the 
defendant,  by  his  attorney,  tlien  and  there  excepted  to  said 
order,  and  all  parts  of  the  same,  and  his  saici  exceptions 
were  duly  allowed."  If  the  defendant  was  not  personally 
present,  the  bill  of  excptions  ought  to  have  said  so.  Pre- 
suming, as  we  must,  that  he  ivds  present,  if  there  were  any 
facts  needing  inquiry  by  the  Court,  he  ou^ht  to  have  pre- 
sented them.  The  purpose  of  Section  1227  of  the  Penal 
Code  is  in  the  nature  of  an  order  to  show  cause,  and  where 
any  reason  exists  why  the  judgment  of  the  Court  should  not 
be  executed,  it  is  the  duty  of  the  defendant,  when  brought 
into  Court,  to  present  it.  The  record  discloses  no  offer  on 
his  part  to  show  any  such  cause.  There  was  no  error  or 
the  part  of  the  Court  in  refusing  to  entertain  a  seconc 
motion  for  u  new  trial. 

Judgment  and  order  affirmed. 

TVe  concur:    Morrison,  C.  J.,  Sharpstein,  J.,  Myrick,  J. 
McKinstry,  J.,  Thornton,  J.,  McKee,  J. 
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In  Bane. 


[FUed  October  12.  1882.  | 
No.  6208. 

CROSBY,  Respondent,  vs.  DOWD  et  al.,  Appellants. 

SuiuTK  OF  Limitations— Ikpant — Ejkctment — AD^ixnTBATOR.  After  title 
has  desceiK^ed  to  on  infanff  ngaiust  whose  aucestor  there  hnd  been 
DO  ndf'crse  hoIdiDg,  the  infant  hns  five  yearR  after  nttniuing  mnjotity 
within  which  to  njuintaia  ejectment  (C*.  C.  P.,  328),  notwithstanding 
there  had  been  an  ndmiinstrutor  of  the  estate  of  her  ancestor  during  a 
portion  of  the  period  of  h>r  infancy. 

Id.— Id.  If  it  be  true,  as  it  undoubtedly  is,  uuder  (he  above  section,  that 
had  p'aiutiff's  possession  of  the  premises  been  invaded  the  day  the 
title  thereto  first  descended  to  her — when  she  was  less  than  two 
months  old — the  time  elapsing  between  the  ouster  and  the  attainment 
of  her  majoi-ity  could  not  have  been  deemed  any  portion  of  the  time 
limited  for  the  commencement  of  an  action  by  her  for  the  recovery  of 
the  possession  but  that  she  would  have  been  allowed  the  period  of 
fire  3' ears  nfier  the  removal  of  her  disability  within  which  to  have 
commenced  such  action,  no  reason  is  perceived  why  the  same  is  not  also 
true  where  the  adverse  entry  takes  place  on  any  other  day  daring  the 
existence  of  the  disability.  Precisely  the  same  reasons  for  ihe  pro- 
tection intended  by  the  law  exist  in  the  one  case  as  in  the  other,  and 
where  the  protection  once  attaches  it  continues  until  the  disability  is 
removed. 

Id.— MoBTGAOE— Decree — Complaixt— Descbiption — Deed.  Another  de- 
fense relied  on  to  defeat  the  action  is  title  claimed  to  have  been  nc- 
quiretl  uuder  certain  foreclosure  proceedings  in  Ovtrfeli  vs.  Crosby. 
Iltld.  defendants  acquired  no  title  under  such  proceedings.  The  only 
description  o!  the  property  directed  to  be  sold  is  such  as  may  be 
foand  in  three  certain  deeds,  to  whioh  reference  is  made.  Neither  in 
the  decree,  in  the  complaint  nor  in  the  morgige  itself  is  there  any 
pretense  of  a  description  of  the  property,  but  only  a  reference  to  cer- 
tain deeds  for  a  description.  Assuming  ih  it  the  deeds  could  be  found, 
or,  iu  the  event  that  they  could  not  be  found,  th>it  reference  could  be 
miule  to  the  record  of  them,  the  descriptive  calls  there  found  might 
prove,  on  examination,  to  be  wholly  indefinite,  or  so  vague  as  to  leave 
it  doubtful  what  lands  they  included. 

Id.— Id.  The  primary  purpose  of  au  action  of  foreclosure  is  to  enforce  a 
lien  upon  certain  specific  premipes.  The  first  step  in  that  proceeding, 
under  our  system,  is  the  filing  of  a  complaint.  That  complaint  must 
contain  a  description  prima /acie  at  least  suffiaent  for  the  indentifica- 
lion  of  the  property.  There  mast  be  such  a  basis  for  the  decree  that 
is  to  follow,  to  rest  on.  While  it  is  general I3'  sufficient  to  describe 
the  premises  as  they  appear  iu  the  mortgage  itself,  this  is  only  so 
when  the  mortgage  itself  contains  a  description — not  where,  as  here,  the 
mortgAge  contains  710  description,  but  only  a  reference  therefor  to  other 
instruments,  from  which  a  description  may  or  may  not  be  obtained. 
If  the  description  contained  in  the  mortguge  involved  in  Overfelt  vs. 
Crosby  was  susceptible  of  being  made  definite  and  certain,  that  ought 
to  have  been  done  iu  the  act ioi)  foreclosing  the  mortgage.  The  decree 
Bhould  have  put  an  end  to  all  such  uncertainties,  and  should  have 
described  the  land  directed  to  be  sold  with  sufficient  certainty  for  its 
identification.    The  degree  of  certainty  sufficient  in  a  deed  of  convey- 
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ance,  \iroaId  often  be  insufficient  in  a  legal  process,  because  in  fhe 
former  an  indefinite  description  may  be  made  good  by  oTidence 
cUiunde, 

Id. — Id.  There  is  as  much  necessity  for  a  description  of  the  property 
sought  to  be  charged  with  a  lien  as  there  is  ia  a  case  the  object  of 
which  is  to  recover  possession  of  the  property;  and  as  mudh  necessity 
for  a  description  in  the  decree  as  in  the  complaint. 

Id. — Tenancy  in  Common.  Whether  plaintiff  could  recover  the  entire 
premises  if  defendant  ('larke  had  by  adverse  possession  estin^ished 
the  title  of  the  plaintiff's  co-tenant,  and  himself  thereby  acquired 
title  to  the  interest  theretofore  owned  by  the  co-tenant,  is  a 
question  that  need  not  bo  considered  in  this  case,  since  it  does  not 
appear,  either  in  the  findings  or  proof,  that  Clarke  has  ever  held  ad- 
verse possession  to  the  premises  as  against  the  plaintiff 's  co-tenant. 

4 

Appeal  from  Twentieth  District  Court,  Santa  Clara  County. 

Houghton  dt  Beynolds,  and  Stanley,  Stoney  &  Hayes,  for 
its. 
McAllister  &  Bergin,  and  Birchy  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  action  is  ejectment  and  the  premises  a  part  of  a 
Mexican  grant,  for  which  a  patent  was  issued  by  the  United 
States  Government  on  the  19th  day  of  February,  1868.  The 
plaintiif  is  the  daughter  and  one  of  the  heirs  of  S.  J.  Crosby, 
deceased.  Crosby  owned  the  land  at  the  time  of  his  death, 
which  occurred  March  29, 1859.  When  he  died  his  daughter 
was  but  a  little  more  than  a  month  old.  Crosby's  possession 
of  the  property  was  not  invaded  during  his  lifetime.  Had  it 
been,  and  had  the  statute  of  limitations  been  set  in  motion 
during  that  period,  its  running  would  not,  of  course,  have 
been  arrested  by  the  subsequent  disabilitj'^  of  the  plaintiff. 
Put  this  was  not  the  case.  When  Crosby  died,  his  title  to 
an  undivided  interest  in  the  property  descended  to,  and 
vested  in  the  plaintiff.  She  then  became,  with  her  co-tenant, 
entitled  to  its  possession.  But  she  was  then  a  minor,  in- 
capable of  vindicating  or  asserting  her  right.  Around  her, 
therefore,  the  law  threw  its  protection.  If  there  had  then 
been  an  invasion  of  her  possession  there  can  be  no  doubt 
that  she  would  liave  been  entitled  to  the  statutory  period  of 
five  years  after  attaining  her  majority  within  which  to  have 
asserted  her  right  by  action.  (Code  of  Civil  Procedure, 
Section  328.)  With  the  descent  of  the  title  came  the  pro- 
tection of  the  law.  What  removed  that  protection  ?  It  is 
said  that  subsequent  administration  upon  the  estate  of  the 
ancestor  did  so.  Administration  upon  that  estate  was  had, 
although  the  precise  date  when  it  was  commenced  does  not 
appear.     Letters  of  administration  were,  however,  issued  to 
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one  Beed  prior  to  the  year  18G0.  Beed  tendered  his  resig- 
nation of  the  office  June  28,  1860,  and  it  was  accepted  on 
the  lltb  of  August  of  the  same  year.  Beach  succeeded  Heed 
as  administrator  by  appointment  made  May  8,  1866,  and  he 
resigned  April  2,  1870.  From  April  2,  1870,  to  January  3, 
1876,  there  was  no  administrator;  but  upon  the  last  named 
day  one  Smith  was  appointed.  During  all  this  time  the 
plaintiff  continued  a  minor.  What  is  relied  on  by  the  appel- 
ant as  adverse  possession  of  the  premises  commenced  in  the 
year  1866.  The  patent,  as  already  said,  issued  February  19, 
1868.  At  both  of  the  last  mentioned  dates  there  was  an  ad- 
ministrator of  the  estate  of  S.  J.  Crosby,  deceased,  in  office, 
and  the  appellant's  claim  is,  that,  as  under  our  law,  the  ad- 
ministrator alone  was  then  entitled  to  the  possession 
(A  the  property,  it  was  his  right  alone,  as  well  as  his 
duty,  to  have  commenced  an  action  for  the  recovery  of 
the  possession  from  the  adverse  possessor;  that  the  statute 
of  limitation  commenced  to  run  upon  the  issuance  of  the 
patent,  and  five  years  thereafter  all  rights  on  the  part  of  the 
administrator,  as  well  as  of  the  infant  heir  oLCrosby,  became 
barred.  If  such  is  the  necessary  result  of  the  provisions  of 
law,  it  is  a  hard  result,  as  must  be  apparent  to  every  one. 
There  is  no  provision  of  law  requiring  the  administrator  to 
g\\e  security  based  upon  the  value  of  the  real  property 
of  the  deceased. 

Under  the  law  in  existence  when  the  alleged  ouster  in  this 
case  occurred,  and  when  it  is  claimed  the  statute  of  limita- 
tions began  to  run,  the  solo  riglit  to  the  possession  of  the 
property  was  in  the  administrator;  and  prior  to  January  1, 
1873,  the  heir  could  not  maintain  an  action  for  the  recovery 
of  the  possession  of  the  property,  even  though  there  was  a 
vacancy  in  the  administration.     (Chapman  vs.  Hollistei^  42 
Cal.  462.)     So  that  the  result  of  appellant's  jDOsition  would 
be  to  divest  the  title  of  an  infant  heir  by  means  of  an  adverse 
possession,  commenced  and  held  at  a  time  when  the   heir 
was  not  only  incapable  of  asserting  her  rights  by  reason  of 
infancy,  but  was  absolutely  prohibited  by  law  from  asserting 
them,  and  when,  too,  there  was  no  one  in  existence  charged 
with   the  right  or  duty  of  protecting  them.     The  circum- 
stances of  the  present  case  will  illustrate  the   wrong  that 
pould  result  from  such  a  construction  of  the  law. 
At  the  time  it  is  claimed  the  statute  of  limitation  began  to 
an — February  19,  1868 — the  plaintiff  was  less  than  ten  years 
Id.     It  is  true  there  was  an  administrator  of  tlie  estate  of 
er   ancestor,  in   the  person   of  Beach,  and  that  he  could 
ave  commenced  and  maintained  an  action  against  the  in- 
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truder  for  the  possession  of  the  property.  But  on  the  2d  of 
April,  1870,  a  vacancy  in  the  administration  occurred,  and  tbat 
vacancy  continued  until  after  the  lapse  of  five  yeai-s  from  the 
19th  of  February,  1868.  During  this  time  there  was  no  one 
in  existence  capable  of  bringing  the  action.  There  was  no  ad- 
ministrator, and  the  plaintiff  was  not  only  disqualified  by 
region  of  her  minority,  but  she  was  prohibited  oy  law  from 
doing  so.  She  was  likewise  legally  incompetent  to  cause 
the  appointment  of  an  administrator  to  represent  the  estate, 
as  well  as  to  compel  action,  if  there  had  been  one.  It  would 
be  a  law  with  very  little  justice  in  it  that  would  permit  an 
infant's  property  to  be  divested  by  adverse  possession  held 
under  such  circumstances.  Fortunately,  we  are  convinced, 
after  careful  consideration,  that  the  terms  of  our  statute  do 
not  compel  us  to  so  hold.  Engrafted  upon  the  provisions 
prescribing  the  time  of  commencement  of  actions  lor  the  re- 
covery of  real  property  is  an  exception  in  these  words:  **If 
a  person  entitled  to  commence  an  action  for  the  recovery  of 
real  property,  or  for  the  recovery  of  the  possession  thereof; 
or  to  make  any  entry  or  defense  founded  on  the  title  of  real 
property,  or  to  rents  or  services  out  of  the  same,  be,  at  the 
time  such  title  first  descends  or  accrues,  either: 
**  1.  Within  the  age  of  majority;  or  2.  *  *  * 
*' The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited  for 
the  commencement  of  such  action,  or  the  making  of  such 
entry  or  defense,  but  such  action  may  be  commenced,  or 
entry  or  defense  made,  within  the  period  of  five  years  after 
such  disability  shall  cease,  or  after  the  death  of  the  person 
entitled  who  shall  die  under  such  disability;  but  such  action 
shall  not  be  commenced,  or  entry  or  defense  made,  after  that 
period."     (Section  328,  Code  of  Civil  Pi-ocedure.) 

If  it  be  true,  as  it  undoubtedly  is,  that  had  the  plaintiff's 
possession  of  the  premises  been  invaded  the  day  the  title 
thereto  first  descended  to  her — when  she  was  less  than  two 
months  old — the  time  elapsing  between  the  ouster  and  the 
attainment  of  her  majority  could  not  have  been  deemed  any 
portion  of  the  time  limited  for  the  commencement  of  an 
action  by  her  for  the  recovery  of  the  possession,  but  that  she 
would  have  been  allowed  tlie  period  of  five  years  after  the 
removal  of  her  disability  within  which  to  have  commenced 
such  action,  no  reason  is  perceived  why  the  same  is  not  also 
true  where  the  adverse  entry  takes  place  on  any  other  day 
during  the  existence  of  the  disability.  Precisely  the  same 
reasons  for  the  protection  intended  by  the  law  exist  in  the 
one  case  as  in  the  other,  and  we  are  persuaded  that  where 
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the  protecfcion  once  attaches  it  continues  until  the  disability 
is  removed. 

Our  conclusion  on  this  branch  of  the  case  is  strengthened 
by  the  consideration  of  other  provisions  of  our  statutes. 

As  observed  already,  prior  to  January  1, 1873,  the  heir  was 
prohibited  by  statute  from  maintaining  an  action  for  the  re- 
covery of  the  possession  of  the  property  (the  title  to  which  was 
in  her),  pending  administration  upon  the  estate  of  an  ancestor, 
and  this,  though  there  was  a  vacancy  in  the  administration. 
Yet  the  statute  in  prescribing  the  requirements  of  the  ad- 
ministrator's bond,  made  no  provision  for  security  on  his 
part  for  the  protection  of  the  interest  of  the  heir  in  the  real 
property  of  the  estate.  It  is  not  to  bo  supposed  that  had 
the  Legislature  intended  the  statute  of  limitations  to  ran 
against  the  title  of  the  heir,  whom  it  prohibited  from  suing 
for  the  possession,  because  it  conferred  on  the  administrator 
that  right  temporarily,  would  not  have  required  of  the  ad- 
ministrator adequate  security  for  the  protection  of  the  rights 
of  the  heir. 

A  farther  statutory  provision  in  support  of  the  same  view 
is  found  in  Section  o56  of  the  Code  of  Civil  Procedure,  which 
reads: 

"  When  the  commencement  of  an  action  is  stayed  by  in- 
junction or  statutory  prohibition,  time  of  the  continuance  of 
the  injunction  or  prohibition  is  no  part  of  the  time  limited  for 
the  commencement  pf  the  action." 

The  statutoi'y  prohibition  against  the  maintenance  by  the 
heir  of  an  action  for  the  recovery  of  the  real  property  of  the 
estate  was  removed  January  1,  1873,  by  the  taking  effect  of 
the  Codes.  Section  1452  of  the  Code  of  Civil  Procedure, 
providing  that  "the  heirs  or  devisees  may  themselves,  or 
jointly  with  the  executor  or  administrator,  maintain  an 
action  for  the  possession  of  the  rej^^estato,  or  for  the  pur- 
pose of  quieting  title  to  the  same,(ScepB\igainst  anyone  ex- 
cept the  executor  or  administratofr;  andon  April  16,  1880, 
this  section  was  amended  by  adding  the  words:  **  But  this 
section  shall  not  be  so  construed  as  requiring  them  so  to  do." 

Even  if  it  conid  be  held  that  the  statute  of  limitations 
commenced  running  against  the  plaintiff  on  tho  1st  of  Janu- 
ary, 1873,  when  the  statute  for  the  first  time  conferred  upon 
'ler  the  right  to  maintain  an  action  for  the  recovery  of  tlie 
property,  it  had  not  fully  run  on  the  21st  of  April,  1877, 
vhen  the  present  action  was  commenced.  But,  for  the 
easons  already  stated,  we  are  satisfied  that  the  plaintiff's 
tghts  were  saved  by  the  provisions  of  Section  328  of  the 
Jode  of  Civil  Procedure,  and  that  she  was  lawfully  entitled 
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to  tho  period  of  five  years  after  attaining  her  majority  witliin 
Tvbicii  to  assert  them. 

Another  defense  relied  on  to  defeat  the  action  is  title 
claimed  to  have  been  acquired  by  the  defendant  through 
certain  foreclosure  proceedings.  Tho  land  directed  to  bo 
sold  is  thus  described  in  tho  decree  of  foreclosure,  as  also 
in  the  complaint  in  the  action  and  in  the  mortgiage  itself: 

**  All  of  that  pai-t  of  the  rancho  situated  in  the  county  of 
Santa  Clara,  in  the  State  of  California,  called  the  Santa 
Rita,  described  in  the  three  following  deeds,  to  wit:  In  a 
deed  dated  February  15,  1855,  from  Secundino  Robles  and 
Antonia  Garcia,  his  wife,  Miguel  Espinosa,  Jesus  Robles, 
his  wife,  to  Samuel  J.  Crosby,  filed  for  record  in  tho  County 
Recorder's  office  of  Santa  Clara  County,  on  the  sixteenth  day 
of  February,  1855,  and  recorded  in  Book  *H*  of  Deeds, 
page  405,  and  re-recorded  March  10,  1855,  and  in  Book  '  fi  * 
of  Deeds,  page  477;  also,  a  deed  dated  May  5,  1855.  from 
one  Teodoro  de  Jesus  Robles  to  Samuel  J.  Crosbv.  filed 
for  record  in  said  Recorder's  office  May  7,  1855,  and 
recorded  in  Book  *  G'  of  Deeds,  page  509;  and  also,  a  deed 
dated  this  tenth  day  of  March,  1856,  from  Don  Teodoro  de 
Jesus  Robles  to  Samuel  J.  Crosby,  filed  for  record  in  said 
Recorder's  office  on  the  eleventh  day  of  March,  1856^  and 
recorded  in  Book  *  K'  of  Deeds,  page  188,  to  which  deeds 
reference  is  made  for  a  more  particular  description  of  the 
premises." 

It  will  be  thus  seen  that  the  only  'description  of  the 
property  directed  to  be  sold  is  such  as  may  be  found  in  three 
certain  deeds,  to  which  reference  is  made.  Neither  in  tho 
decree,  in  the  complaint,  nor  in  the  mortgage  itself  is  there 
any  pretense  of  a  description  of  the  property,  |)ut  only  a 
reference  to  certain  deeds  for  a  description.  Assuming  that 
the  deeds  could  be  found,  or,  in  the  event  that  they  could  not 
be  found,  that  reference  could  be  made  to  the  record  of  them» 
the  descriptive  calls  there  found  might  prove,  on  examin- 
ation, to  be  wholly  indefinite,  or  so  vague  as  to  leave  it 
doubtful  what  lands  they  included. 

The  primary  purpose  of  an  action  of  foreclosure  is  to  en- 
force a  lien  upon  certain  specific  premises.  The  first  step  in 
that  proceeding,  under  our  system,  is  the  filing  of  a  com- 
plaint. That  complaint  must  contain  a  description  primn 
facie  at  least  sufficient  for  the  identification  of  the  property. 
There  must  be  such  a  basis  for  the  decree  that  is  to  follow, 
to  rest  on.  While  it  is  generally  sufficient  to  describe  the 
premises  as  they  appear  in  the  mortgage  itself,  this  is  only 
so  when  the  mortgage  itself  contains  a  description — ^not 
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where,  as  here,  the  mortgage  contains  no  description,  but 
onlv  a  reference  therefor  to  other  instruments,  from  which  a 
(lescriptiou  may  or  may  not  be  obtained.  (2  Jones  on  Mort- 
gages, Section  i4G2,  and  authorities  there  cited.)  If  the 
description  contained  in  the  mortgage  involved  in  Ocafell  vs. 
6Vod%  was  susceptible  of  being  made  definite  and  certain, 
that  ought  to  have  been  in  the  action  foreclosing  the  mort- 
gage. The  decree  should  have  put  an  end  to  all  such  iincer- 
tiiinties,  and  should  have  described  the  land  directed  to  bo 
sold  with  sufficient  certainty  for  its  identification.  The 
degree  of  certainty  sufficient  in  a  deed  of  conveyance,  would, 
as  said  by  Chief  Justice  Shaw,  in  AlUlei'  vs.  Miller y  16  Pick. 
215,  often  be  insutlicient  in  a  legal  process,  because  in  the 
former  an  indefinite  description  may  bo  made  good  by  ovi- 
.  dcnce  aliunde. 

In  Clark  vs.  Gage,  19  Mich.  507,  which  was  a  proceeding 
instituted  to  recover  the  possession  of  land  in  a  summary 
maimer,  pursuant  to   the  statutes  of  the   State,  the   Court 
referred  to  tho  cases  of  Miller  vs.  Miller ,  svpra,  At  wood  vs. 
Atwood,  22  Pick.  283,  and  Flagg  vs.  Bean,  5  Foster  (N.  H.) 
49,  and  said:  "  Without  adopting  tho  extreme  view  that  tho 
description  required  in  a  complaint  should  be  so  explicit  as 
t)  enable  the  Sheriflf  to  deliver  possession  without  reference 
to  any  extrinsic  facts,  it  is  believed  that  the  principle  per- 
vading these  cases  is  a  clear  and  correct  authority  for  hold- 
ing that  the  certainty  requisite  in  a  complaint  in  this  class 
of  cases  is  not  attained  by  a  bare  reference  to  a  deed  or 
other  instrument,   and  further,  that  such   reference   when 
made  will  not  have  the  effect  to  help  an  otherwise  insufficient 
description.     It  is  not  possible  to  define  with  perfect  exact- 
ness the  kind  of  description  which  will  suffice  in  all  cases, 
but  it  may  be  stated  as  a  general  rule  that  it  should  be  so  pre- 
cise as  prima  facie  to  give  to  the  defendant  who  is  to  answer 
to  the  complaint,  the  tribunal  appointed  by  law  to  decide 
upon  it,  and  tho  officer  who  may  be  required  to  put  a  com- 
plainant in  pos.session,  a  distinct  idea  of  the  very  premises. 
The  degree  of  precision  which  is  here  indicated  may  bo  at- 
tained, and  yet  from  the  nature  of  the  subject-matter  and 
its  surrounding  objects,  the  officer  on  executing  a  writ  of 
restitution  or  possession  may  find  it  necessary  to  instruct 
himself  in   local  circumstances  in  order  to   act  correctly, 
ait  any  necessity  of  that  kind  would  result  from  unavoidable 
ifficulties  belonging  to  the  subject  matter,  and  not  from 
ly  defect  in  the  proceedings  on  paper." 
There  is  as  much  necessity  for  a   description    of    the 
operty  sought  to  be  charged  with  a  lien  as  there  is  in  a 
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case  the  object  of  which  is  to  recover  possession  of  the 
property;  and  as  much  necessity  for  a  description  in  the  decree 
as  in  the  complaint.  (See  also  Freeman  on  Judgments,  Sec- 
tion 64;  Laioler  vs.  Boyer,  9  Bush  (Ky.),  665;  10  Id.  67; 
Strubble  vs.  Neighbert,  41  Ind,  344.) 

Our  conclusion  is  that  the  defendants  acquired  no  title 
under  the  foreclosure  proceedings  of  Over/dt  vs.  Crosby. 

Whether  plaintiff  could  recover  the  entire  premises  if  de- 
fendant Clark  had  by  adverse  possession  extinguished  the  title 
of  the  plaintiff's  co-tenant,  and  himself  thereby  acquired  title 
to  the  interest  theretofore  owned  by  the  co-tenant,  is  a  ques- 
tion that  need  not  be  considered  in  this  case,  since  it  does  not 
appear,  either  in  the  findings  or  proof,  that  Clark  has  ever 
held  adverse  possession  of  the  premises  as  against  the  plain- 
tiff's co-tenant. 

The  bill  of  exceptions  recites: 

**  The  only  evidence  in  addition  to  the  documentary  evi- 
dence upon  which  the  findings  are  based  as  to  the  adverse 
possession  of  the  defendant  Clark,  or  as  to  any  title  or  claim 
of  title  under  which  he  held  and  occupied,  was  the  following 
testimony  of  the  defendant  Jeremiah  Clarke:  The  defend- 
ant Patrick  Dowd  entered  into  possession  of  that  portion  of 
the  premises  in  dispute  which  was  held  in  his  possession  at 
the  commencement  of  this  action  under  a  lease  from  me 
about  the  first  day  of  October,  1866,  and  he  has  remained 
in  possession  ever  since.  He  has  never  surrendered  the 
possession  since  his  first  entry  under  the  lease  from  me. 
The  description  in  the  deeds  referred  to  for  description  in 
the  decree  in  Overfelt  vs.  Crosby  embraces  the  same  premises 
described  in  the  Sheriff's  deed  to  Overfelt,  and  all  the 
premises  sued  for  in  this  case,  except  the'  *  Mayfield  Farm.' 
Previous  to  my  purchase  from  Overfelt  I  had  adverse  posses- 
sion of  a  portion  of  the  land  not  in  the  possession  of  S.  J. 
Crosby.  My  recollection  does  not  serve  me  whether,  in  my 
transaction  with  the  administration  of  Mr.  Crosby's  estate,  I 
recognized  the  80  acres  which  I  had  the  possession  of  before 
and  wjiich  was  not  in  possession  of  Crosby  in  his  lifetime, 
as  part  of  the  land  for  which  I  paid  him  rent  or  not.  Bat 
all  my  relations  with  the  administrator  were  perfectly 
friendly,  and  I  never  claimed  adversely  to  anytuing  he 
claimed.     I  paid  him  such  rent  as  he  proposed. 

**The  80  acres  spoken  of  was  a  piece  that  Mr.  McGarrahan 
had  in  possession  and  kept  Crosby  out  of.  I  received  pos- 
session of  this  80  acres  from  defendant  Dowd  in  the  fall  of 
1858.  I  do  not  recollect  whether  I  took  any  written  lease 
from  Heed,  the  administrator  of  the  Crosby"  estate,  or  hot. 
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Nor  do  I  recollect  that  anything  was  said  about  this  80 
acres.  It  is  very  likely  it  was  included  in  the  lease  from 
Beed,  and  tiiat  I  paid  him  rent  for  it.  I  do  not  know  that 
he  or  I  thought  about  the  80  acres  that  McGarralian  and 
Dowd  had  held  adversely  to  Crosby,  the  possession  of  which 
I  received  from  Dowd.  We  simply  agreed  how  much  I  was 
to  pay,  having  reference  to  the  time  when  possession  should 
be  taken  under  the  Overfelt  purchase." 

Judgment  and  orders  affirmed. 

We  concur:  McKinstry,  J.,  Morrison,  C.  J.,  Thornton,  J., 
Myrick,  J.,  Sharpstein,  J. 

DISSENTING  OPINION. 

I  concur  with  the  views  expressed  in  the  prevailing  opinion 
npon  the  question  of  the  statute  of  limitations;  but  I  dissent 
from  those  expressed  upon  the  subject  of  the  description  of 
the  mortgaged  premises  in  the  decree  of  foreclosure.  It  is 
conceded  that  the  description  of  the  land  in  the  mortgage,  and 
mthe  foreclosure  proceedings,  was  sufficent  (Va)ice  vs.  Fore, 
24  Gal.  435;  Penryys.  Richards^  52  Id.  672;  Stanley  vs.  Green, 
12  Id.  148;  Caldtoell  vs.  Centei\  30  Id.  539;  Kimhall  vs. 
Semphy  25  Id.  440);  and  I  do  not  understand  how  its  trans- 
mission into  the  decree  of  foreclosure  changed  it  into  a 
Dollity.  McKee,  J. 


Department  No.  2. 
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[Filed  October  28,  1882.] 
No.  7296. 

VAN  COURT,  Respondent, 

vs 
WINTEESON,  Appellant. 

FiXDiKos — New  Tbial — Phacticr.  A  ne^7  trial  is  properly  granted  by  tho 
trial  Court  after  jndr^ment,  because  of  a  failure  to  find  upon  the  issaes 
as  to  "vrhich  there  had  been  no  waiver. 

Appeal  from  Superior  Court,  San  Francisco. 

T.  V.  O'Brien,  for  appellant. 
M.  Mallaney,  for  respondent. 

By  the  Court. 

The  Court  below  made  an  order  (which  was  entered  in  tho 
inutes)  that  judgment  be  entered  in  favor  of  defendant, 
lereupon,  the  clerk  entered  judgment.  Subsequently,  the 
)urt,  on  motion  of  the  defendant,  ordered  the  judgment  to 
set  aside  and  the  cause  restored  to  the  calendar  for  trial, 
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for  the  reason  that  it  appeared  to  the  Court  that  no  findinp:s 
of  fact  were  ever  prepared,  signed,  or  filed,  and  that  findings 
were  not  waived. 

We  see  no  error  in  this.  If  tlie  juclginent  had  been  ap- 
pealed from,  we  would,  in  order  to  sustain  the  judgment, 
presume  that  findings  had  been  filed  or  waived;  but  in  this 
case  that  presumption  is  overcome  by  the  statement  in  the 
bill  of  exceptions,  that  there  were  no  findings  and  that  find- 
ings had  not  been  waived. 

The  orders  are  affirmed. 


Department  No.  2. 


[Filed  November  1,  18S2.] 
No.  7338. 

FROMM,  Bespondent, 
vs. 

THE  SIERRA  NEVADA  SILVER  MINING  COMPANY, 

Appellant. 

CoxYZBSzox — DAMAors — Action — Kkasokable  Tiitk — ^Dii<iorkci.  An  ae- 
tioii  commenced  fifty-eight  days  after  convevBion  in  **  prosecnted  wilb 
rcasoQiatle  diligence,"  witbiu  tlie  meaning  of  Section  333C,  G.  C. 

appeal  from  Superior  Court,  San  Francisco. 

Xiloyd,  Ntwlauds  &  Woody  for  appellant. 

l\jylor  dc  Haighty  for  respondent. 
> 

By  the  Court: 

Section  3336  of  the  Civil  Code  is  as  follows:  "The  de- 
triment caused  by  the  wrongful  conversion  of  personal  prop- 
erty is  presumed  to  be:  1.  The  value  of  the  property  at  the 
time  of  the  conversion  with  interest  from  that  time;  or,  ^7here 
the  action  has  been  prosecuted  with  reasonable  diligence, 
the  highest  market  value  of  the  property  at  any  time  between 
the  conversion  and  the  verdict,  without  interest,  at  the  op- 
tion of  the  injured  party."    *    *    * 

The  conversion  in  this  ca^e  took  place  on  the  twenty-sixth 
day  of  Mnrch,  1879,  and  the  action  was  brought  on  the 
twenty-third  day  of  May,  1879.  The  only  point  made  on 
the  appeal  is,  that  the  action  should  have  been  brought  at 
an  earlier  day.  But  we  are  of  opinion  that  there  was  reason- 
able diligence  in  bringing  the  action  within  the  meaning  of 
the  Code. 

Judgment  and  order  affirmed. 


mtw  €mt  %m  lattmal. 
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Current  Topics. 


ABE  PROBATE  SALES  ACTIONS  IN  REM  ? 


In  **  Waples'  Proceedings  in  Rem"  we  find  the  following:  "  It 
will  not  be  understood,  as  taught,  anywhere  in  this  chapter,  that 
probate  sales  of  decedents'  estates  are  '  proceedings  in  rem.  * 
The  sale  of  a  thing  is  not  an  action  against  a  thing.  Nor  will  it 
be  understood  that  probate  judicial  proceedings,  whence  issue 
orders  of  sale,  are  always  in  rem.  If  those  proceedings  are  con- 
ducted contradictorily  with  persons,  after  citation,  and  the  judg- 
ment is  against  them  as  defendants,  the  case  is  in  personam.** 
(Page  720.) 

In  California  the  Code  requires  notice  to  be  given  to  *'  aUper- 
sons  interested  in  the  estate  **  when  the  Court  is  asked  to  grant  an 
order  for  the  sale  of  realty  belonging  to  the  estate  of  a  decedent. 
This  notice  may  be  served  personally  (if  they  are  residents  of  the 
county)  or  by  publication.  The  persons  referred  to  as  *'  inter- 
ested in  the  estate  "  are  heirs,  legatees  and  creditors  (37  Cal.  426). 
These  are  "  aU  the  world  *'  to  whom  notice  must  be  given  in  pro- 
ceedings in  rem.  Jurisdiction  over  persons  is  not  sought,  but 
over  the  res.  **  Jurisdiction  over  the  subject-matter  is  enough; 
bat  what  is  the  subject-matter  ?  It  is  the  interest  of  one  man  in 
the  res,  if  only  one  is  notified;  of  two,  if  two  are  notified;  of  all 
men,  if  all  are  notified"  (page  718).  The  Code  requires  no- 
tice to  be  given  to  all  interested  in  the  res,  either  by  personal 
citation  or  by  general  notice.  According  to  Waples  a  sale  under 
the  first  kind  of  notice  would  be  a  proceeding  i/i  personam, 
labile  one  under  the  second  kind  of  notice  would  be  a  proceed- 
'"g  in  rem.     Is  not  the  distinction  rather  fanciful  ?    If  all  are 


310  CtJBRENT  Topics, 

notified  who  have  an  interest  in  the  res,  jurisdiction  of  the  rea  is 
obtained,  and  a  ''  new  title  paramount"  can  be  evolved  from  the 
probate  proceedings. 


IS  THE  PURCHASE  OF  CHATTELS  BY  ONE  KNOWING 
HIMSELF  TO  BE  INSOLVENT  FRAUDULENT  ? 


The  answer  to  this  question  depends,  in  California,  upon  the 
answer  to  another  question,  viz. ,  Did  the  insolvent  do  anything 
to  deceive  the  vendor?  In  Seligman  vs.  KaUcToan^  8  Cal.  207,  it 
wais  held  that  from  the  two  facts  that  the  vendee  was  insolvent 
and  knew  of  his  insolvency,  there  was  presumed  a  fraudulent 
intention.  In  Bell  vs.  EUis,  33  Cal.  620,  this  doctrine  was  over- 
ruled, and  it  was  held  that  a  buyer  is  not  bound  to  disclose  his 
insolvency  if  he  is  not  jasked  to  do  so;  and  if  he  does  not,  and  is 
not  asked  to  do  so,  the  mere  fact  that  he  is  insolvent,  and  knows 
of  his  insolvency,  will  not  render  the  sale  void. 

In  a  recent  decision  (Oswego  Starch  Factory  vs.  Lendrwm,  2 
Iowa  Supreme  Court  Transcript,  573,)  the  Supreme  Court  of 
Iowa  held  a  sale  fraudulent  when  the  only  facts  before  the  Court 
were  the  insolvency  of  the  vendee  and  his  knowledge  of  this 
fact.  The  case  came  up  on  a  demurrer  to  the  complaint,  which 
alleged  the  insolvency  of  the  vendee,  the  vendee's  knowledge  of 
this  insolvency,  and  the  intention  of  the  vendee  to  defraud  the 
vendor,  but  contained  no  allegation  of  any  facts  upon  which  this 
allegation  of  intention  was  based.  The  Court  overruled  the  de- 
murrer. We  submit  that  the  two  Courts  are  at  variance  on  this 
question. 


ANOTHER  FORT  TAKEN. 


One  by  one  the  States  are  falling  into  line  in  regard  to 
woman's  admission  to  the  Bar.  Connecticut  is  the  last  heard 
from.  If  she  can  plead,  why  not  let  her  judge  ?  If  a  woman 
should  be  promoted  to  the  Bench,  how  would  she  evade  the  dem- 
ocratic prejudice  against  the  wearing  of  gowns  by  Judges  ?  Will 
some  female  brother  in  law  please  answer  ? 
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Supreme  Court  of  California. 


In  Bank. 


[Filed  October  30,  1882.] 
No.  8420. 

COUNTY  OP  SACRAMENTO,  Appellant, 

vs. 

THE  CENTEAL  PACIFIC   EAILEOAD  COMPANY, 

Eespondent. 

fiiATi  Taxxb — Action  —  Attobnst-Gbnbbaii  —  Dibtbiot  Attobnsts.  The 
Attorney-General,  by  Tirtue  of  his  snperyisory  power  over  the 
District  Attorneys,  may  assume  the  direction  and  control  of  an  aotion 
brought  under  the  Act  of  April  23,  1880  (Stats.  1880,  p.  136),  ''pre- 
scribing the  form  of  complaint  in  actions  to  recover  delinquent  tcaes, 
and  to  authorize  the  bringing  of  suit  therefor. " 

Id. — JuDOMXHT — Glkbs.  In  an  action  under  the  above  Act^  the  Olerk  of 
the  Supreme  Court  has  no  power  (without  an  order  of  Court)  to  enter 
a  judgment  for  a  single  sum  which  is  less  than  the  amount  alleged  in 
the  complaint  to  be  due  for  State  tax,  county  tax,  penalties,  etc. 

Id. — DsBT.  A  State  tax  duly  levied,  becomes  a  judgment  upon  which  an 
aotion,  in  the  nature  of  an  action  in  debt,  will  lie. 

Id. — Appxaij. — Obdxs.  The  order  denying  the  application  of  the  Attorney- 
General  was  an  order  made  after  judgment  and  is  appealable. 

Id. — Bilij  or  Exciptiors.  Section  650,  C.  C.  P.,  relates  to  exceptionB 
"taken  at  a  trial;"  the  exception  here  was  taken  after  trial  and  judg- 
ment. 

Appeal  from  Superior  Court,  Sacramento  County. 

AUomey-Oeneral  Sarty  for  appellant. 
T.  B.  McFarlandf  for  respondent. 

McEjnstbt,  J. ,  delivered  the  opinion  of  the  Court : 

1.  The  Attorney-General,  by  virtue  of  his  supervisory 
power  over  the  District  Attorneys,  may  assume  the  direction 
and  control  of  an  action  brought  under  the  Act  of  April  29, 
1880,  ''prescribing  the  form  of  complaint  in  actions  to 
recover  delinquent  taxes,  and  to  authorize  the  bringing  of 
suits  therefor. 

2.  In  an  action  under  the  Act  referred  to,  the  Clerk  of  the 

Superior  Court  has  no  power  (without  an  order  of  Court)  to 

enter  a  judgment  for  a  single  sum  which  is  less  than  the 

amount  alleged  in  the  complaint  to  be  due  for  the  State  tax, 

xnmtj  tax,  penalties,  etc. 

It  IS  claimed  by  respondent  that  the  judgment  appealed 
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from  was  entered  in  compliance  with  Section  997  of  the  Code 
of  Civil  Procedure,  whicn  reads  as  follows : 

"  The  defendant  may,  at  any  time  before  the  trial  or  judg- 
ment, serve  upon  the  plaintiff  an  offer  to  allow  judgment  to 
be  talen  against  him  for  the  money  or  property,  or  to  the 
effect  therein  specified.  If  the  plaintiff  accept  the  offer, 
and  give  notice  thereof  within  five  days,  he  may  file  the 
offer,  with  proof  of  notice  of  acceptance,  and  the  clerk 
must  thereupon  enter  judgment  accordingly.  If  the  notice 
of  acceptance  be  not  given,  the  offer  is  to  be  deemed  with- 
drawn, and  cannot  be  given  in  the  evidence  upon  the  trial; 
and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment, 
he  cannot  recover  costs,  but  must  pay  defendant's  costs  from 
the  time  of  the  offer." 

The  appeal  is  from  the  judgment  and  from  the  order  of 
the  Superior  Court  denying  tne  motion  of  the  Attorney- 
General  to  set  aside  the  judgment. 

1.  The  Court  below  held  that  the  Attorney-General  was 
not  authorized  to  make  the  motion,  and  that  the  judgment 
had  been  properly  entered. 

This  Court  nas  already  held  that  the  Attorney-General  had 
the  right  to  control  the  action  in  the  Court  below,  and  to 
appeal  from  the  judgment.  (County  of  Sacramento  vs.  The 
Ceivbral  Pacific  Bailroad  Company,  10  Pac.  C.  L.  J.  27.) 

The  Act  of  AprU  23,  1880  (Statutes  1880,  p.  136),  author- 
izes an  action  for  State  as  well  as  county  taxes,  to  be 
brought  by  the  District  Attorney  in  the  name  of  the  county. 
This  Act,  and  the  sections  of  the  Political  Code  relating  to 
the  duties  of  District  Attorneys,  are  to  be  construed  as 
in  pari  materia.  The  District  Attorney  is  directed  to  prose- 
cute all  actions  for  the  recovery  of  **  debts  "  accruing  to  the 
State  or  to  his  county.  (Political  Code,  Sec.  4266.)  It  was 
said  in  Per7'y  vs.  Washburn,  20  Gal.  318,  that  State  taxes  are 
not  ''debts"  within  the  meaning  of  the  Act  of  Congress, 
which  made  ''United  States  notes"  a  legal  tender  ''for  all 
debts  public  or  private."  We  entertein  no  doubt  of  the 
correctness  of  this  construction  of  the  words  of  the  Act  of 
Congress.  When  speaking  of  taxes,  the  Act  refers  only  to 
taxes  levied  bv  the  United  States,  and  by  its  terms  the  Act 
distinguishes  oetween  "taxes'*  and  "debts."  But  by  our 
law,  a  State  tax  duly  levied,  becomes  a  judgment  upon  which 
an  action,  in  the  nature  of  an  action  m  dd>t,  will  lie.  Cer- 
tainly, in  a  popular  sense,  a  tax  duly  levied  becomes  a 
liquidated  demand  or  debt,  due  from  the  owner  of  the 
property  taxed  to  the  State.  It  is  in  this  sense  that  the 
word  has  been  employed  in  the  legislation  we  are  consider- 
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ing.  The  form  of  complaint  famished  by  the  Act  of  April 
23,  1880,  commences:  *' Plaintiff  avers  that  defendant  is 
indebted/'  etc.  The  language  here  used  would  not  of  itself, 
perhaps,  make  a  delinquent  tax  a  technical  ''  debt,'*  but  hj 
it  the  demand  upon  the  defendant  sued  is,  in  effect,  called 
an  indebtedness.  The  Legislature  has  authorized  the 
District  Attorneys  to  sue  for  debts  due  the  State  or  county, 
and  has  authorized  a  suit  for  taxes  ,to  be  commenced  by  a 
complaint  in  which  a  tax  is  said  to  have  created  a  debt. 

The  District  Attorney  had  the  power  to  commence  and 
prosecute  the  action,  subject  to  the  supervision  of  the 
Attorney-General.  (Pol.  Code,  470.)  The  last  named 
officer  has  power,  whenever  in  his  opinion  the  public  service 
requires  it,  to  **  assist "  the  District  Attorney.  (Id.)  When 
he  thus  assists  the  District  Attorney,  he  may,  by  virtue  of 
his  "supervisory  power  over  the  District  Attorneys  in  all 
matters  pertaining  to  the  duties  of  their  offices,*' assume  a 

Earamount  control  and  direction  of  the  business  he  and  the 
district  Attorney  are  jointly  conducting. 

When,  therefore,  it  appeared  that  the  District  Attorney, 
without  consultation  with  the  Attorney-General,  had  accepted 
the  offer  of  defendant  to  allow  a  judgment  to  be  taken  for 
less  than  the  amount  of  taxes  sued  for,  the  Court  below, 
npon  the  application  of  the  Attorney-General,  should  have 
permitted  that  officer  to  withdraw  the  acceptance,  and 
should  have  set  aside  the  judgment  based  upon  it,  together 
with  the  satisfaction  thereof.  The  Court  should  have  taken 
judicial  notice  of  the  supervisory  control  of  the  Attorney- 
General,  and  of  the  limitations  upon  the  power  of  the 
District  Attorney  implied  by  such  supervision. 

The  order  denying  the  application  of  the  Attorney- 
General  was  an  order  made  sdier  judgment,  and  is  appeal* 
able. 

It  is  urged  that  the  bill  of  exceptions  cannot  be  considered 
here  because  not  settled  as  required  by  Section  650  of  the 
Code  of  Civil  Procedure.  But  Section  650  relates  to  ex- 
ceptions ''taken  at  a  trial;*'  the  exception  here  was  taken 
after  trial  and  judgment. 

2.  The  judgment  must  be  reversed,  because  the  Clerk  of 
the  Superior  Court  had  no  power  to  enter  it.  It  has  been 
held  very  often  that,  in  entering  a  judgment  without  an 
Mder  of  Court,  the  Clerk  of  the  District  (or  Superior)  Court 
lets  ministerially,  employing  no  judicial  discretion.  (Gray 
'%  Palmer,  28  Cal.  416;  Leeae  vs.  Clark,  Id.  33;  Crane  vs. 

lirshf elder,   17  Id.  582;  Wilson  vs.   Cleveland,  30  Id.   192; 

Wallace  vs.   Eldredge,  27  Id.  495;  Kelly  vs.   Van  Austin,  17 

l.  564.) 
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While  the  District  Attorney  in  his  official  capacity  (subject 
under  certain  limitations  to  the  direction  of  the  Attorney- 
General),  was  authorized  to  prosecute  an  action  on  behalf  of 
the  State  and  county,  in  the  name  of  the  county,  for  the 
amounts  of  taxes  due  the  State  and  county  respectively,  the 
defendant  and  clerk  of  the  Superior  Court  were  bound  to 
know  the  extent  of  the  powers  of  the  District  Attorney  with 
respect  to  the  collection  of  State  taxes.  The  assessment  of 
the  State  tax  could  only  be  made  by  the  State  Board  of 
Equalization,  and  after  the  tax  upon  railroad  property  had 
been  apportioned  as  required  by  the  Constitution  (Article 
Xni,  Section  10),  there  was  no  power  in  any  officer  or 
Board,  except,  perhaps,  the  State  Board  of  Equalization,  to 
reduce  the  amount  apportioned  to  any  coupity.  The  District 
Attorney,  by  accepting  an  offer  *'to  allow  a  judgment"  for 
less  than  the  amount  fixed  by  the  State  Board,  could  not 
estop  the  State  from  claiming  such  amount.  The  rule  of 
presumption  as  to  the  authority  of  an  attorney  has  no  appli- 
cation to  a  public  officer  whose  powers  and  duties  are 
defined  by  law,  and  therefore  exactly  understood  by  all 
parties  concerned.  As  was  said  by  the  Supreme  Court  of 
Ifevada:  *'To  presume  that  he  (the  District  Attorney)  has 
a  special  authority  to  compromise  a  claim  for  delinquent 
taxes  is  to  presume  a  fact  which  is  legally  impossible.*' 
(State  vs.  CaL  M,  Company^  15  Nev.  299.) 

It  may  be  said,  however,  that  in  presence  of  the  written 
"  offer"  and  its  acceptance  by  the  District  Attorney,  we  are 
bound  to  presume  the  amount  due  from  defendant  was  the 
amount  named  in  the  offer  and  for  which  judgment  was 
rendered;  in  other  words,  that  plaintiff  sued  for  more  than 
the  amount  of  taxes  due  and  recovered  the  amount  actually 
due. 

But,  as  we  have  seen,  the  county,  so  far  as  the  State  tax 
is  concerned,  is  but  the  nominal  party.  As  to  such  tax,  the 
State  is  the  real  party  in  interest.  It  is  the  State  suing  in 
the  name  of  the  county.  The  complaint  herein,  following 
the  statutory  form,  alleges  that  defendant  is  indebted  to 
plaintiff  in  the  sum  of  $10,711.26  for  "county  taxes,"  etc., 
and  (in  another  and  separate  averment)  that  defendant  is 
indebted  to  plaintiff  in  the  further  sum  of  $6,713.75 '*  for 
State  taxes,"  etc.  The  ''general  nature  of  the  action"  is 
described  in  the  summons  as  being  to  ''  obtain  a  judgment 
for  the  sum  of  $10,711.25  for  county  taxes  *  *  *  and 
for  \hefwrther  sum  of  $6,713.75  for  State  taxes,"  etc.     The 

{>rayer  of  the  complaint  as  prescribed  by  the  statute  is  as 
oUows:     ''Wherefore,  plaintiff   prays   judgment  f(yr   said 
several  sums,"  etc. 
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It  was  the  evident  UDderstanding  of  the  District  Attorney, 
when  the  action  was  commenced — and  in  his  view  of  the 
meaning  of  tjie  statute  we  believe  him  to  have  been  correct — 
that  the  I  egislaiare  intended  the  judgment  should  specify 
the  several  sums  for  which  it  should  be  rendered  for  State 
and  county  taxes  respectively. 

The  proceeding  is  special  and  statutory,  and,  without  de- 
ciding whether  the  Superior  Court  would  have  jurisdiction 
in  this  action  to  render  a  judgment  in  a  gross  sum  less 
than  the  aggregate  claimed  for  State  and  county  taxes,  we 
hold  that  the  clerk  had  no  power  to  enter  the  judgment 
which  was  entered. 

It  is  true  that  the  statute  of  1880  does  not  in  terms  pre- 
scribe the  form  of  judgrtient  to  be  entered  in  actions  brought 
under  it.  But  it  does  prescribe  the  form  of  complaint,  the 
prayer  of  which — read  m  connection  with  the  averments  of 
separate  indebtedness  to  the  State  and  county — clearly 
indicates  the  intention  that  the  judgment  should  specify  the 
amount  due  each.  The  judgment  before  us  is  for  a  less  sum 
than  the  aggregate  amount  claimed  for  State  and  county 
taxes.  How  much  of  the  sum  named  in  the  judgment  has 
been  decreed  to  the  State,  how  much  to  the  county  ?  The 
statute  commands  a  judgment,  by  way  of  penalty*,  of  five  per 
centum  upon  the  amount  of  State  tax  found  due,  and  of  the 
same  per  centage  upon  the  amount  of  county  tax.  What 
proportion  of  the  gross  sum  named  in  this  judgment  is  for 
sucn  penalties,  or  either  of  them  ?  The  statute  does  not 
make  the  county  the  trustee  of  the  State,  nor  contemplate 
further  litigation  between  the  State  and  county  in  case  the 
latter  shall  retain  more  than  may  be  deemed  to  be  its  just 
share  of  a  judgment  for  taxes  when  collected.  The  statute 
authorizes  the  District  Attorney — under  the  supervision  of 
the  Attorney-General — to  bring  an  action  for  the  State  in 
the  name  of  the  county,  and  to  join  with  it  an  action  for 
the  county.  True,  the  State  tax,  when  collected,  is  trans- 
ferred to  the  State  Treasury  through  the  appropriate  county 
officers.  But  such  is  the  case  with  reference  to  State  taxes 
however  collected.  Our  statute  books  contain  many  laws 
imposing  upon  county  officers  duties  to  be  discharged  to  the 
State,  especially  with  reference  to  the  matter  of  the  assess- 
nent  and  collection  of  taxes.  With  respect  to  such  duties 
he  officers  are  agents  of  the  State.  Thus  by  the  Act  of 
880,  the  Attorney-General  and  District  Attorney  in  prose- 
uting  the  action  therein  provided  for,  both  act  for  the 
Itate,  so  far  as  the  State  tax  is  concerned.  In  respect  to 
ich  tax  the  county  supervisors,  as  such,  have  no  control  of 
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the  litigation.  These  considerations  would  satisfy  us  that 
the  judgment  to  be  rendered  in  an  action  prosecuted  under 
the  Act  of  1880,  must  declare  specially  and  separately  the 
sum  recovered  for  State  and  county  taxes,  even  if  the 
language  of  the  statute  were  ambiguous.  It  is  barely 
possible  that  we  would  construe  a  judgment  of  the  Superior 
Oourt  for  an  amount  exactly  equal  in  the  aggregate  to  the 
sums  claimed  for  State  and  county  taxes,  together  with  a  five 
per  cent,  penalty,  and  interest  upon  such  sums  as  a  judg- 
ment for  the  sums  claimed  for  State  and  county  taxes,  etc. 
But  certainly  the  clerk  has  no  power  to  enter  a  judgment  in 
a  general  sum  leas  than  the  aggregate  amount  claimed  for 
State  and  county  taxes,  penalties  and  interest.  It  will  be 
observed  that  the  "offer"  recited  in  the  judgment,  and 
upon  the  acceptance  of  which  by  the  District  Attorney  the 
judgment  is  based,  is  an  offer  to  allow  plaintiff  to  take  a 
general  judgment  for  $9,374.87.  The  general  judgment  not 
only  fails  to  comply  with  the  form  required  by  the  statute, 
but  totally  fails  to  accomplish  the  purpose  for  which  the 
statute  was  passed,  since  it  cannot  be  ascertained  from  such 
judgment  wnat  sum  has  been  found  due  the  State,  or  what 
sum  has  been  found  due  to  the  county. 

To  put  a  •like  proposition  in  different  words  the  "com- 
plaint "  required  by  Act  of  1880  will  not  uphold  a  judgment 
for  a  gross  sum  less  than  the  amount  of  the  sums  claimed  to 
be  due  for  State  and  county  taxes,  etc. 

It  will  be  said  that  Section  997  of  the  Code  of  Civil  Pro- 
cedure onlj  provides  for  an  offer  to  allow  judgment ' '  for  the 
sum  therein  specified.  Having  shown  that  the  only  judg- 
ment which  can  properly  be  entered  in  an  action  brought 
under  the  law  of  1880,  is  a  judgment  specifying  the  particular 
sum  due  the  State  and  the  particular  sum  due  the  county,  if  it 
were  true  that  the  only  "offer"  permitted  by  Section  997  of  the 
Code  of  Civil  Procedure  is  an  offer  to  allow  a  judgment  iu  a 
single  sum,  it  would  follow  that  an  offer  under  Section  997 
was  totally  inapplicable  to  an  action  under  the  Act  of  1880, 
and,  as  a  consequence,  the  clerk  had  no  authority  to  enter  a 
judgment  based  upon  such  an  offer.  But  it  is  not  necessaiy 
to  our  purpose  so  to  hold.  It  may  be  admitted  that  where, 
as  under  the  Act  of  1880,  the  action  is  brought  to  re- 
cover several  sums  to  be  specified  in  the  judgment,  an  offer 
might  be  made  (under  Section  997)  to  allow  judgment  for 
one  of  such  sums,  or  for  sums  less  tiian  the  respective  sums 
claimed  in  the  complaint.  But  it  necessarily  follows  from 
what  has  been  said  with  reference  to  the  form  of  the  judg- 
ment, that,  to  authorize  the  clerk  to  enter  a  judgment  for 
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the  amounts  named  in  the  offer,  the  offer  must  specify  in 
what  sum  judgment  will  be  allowed  for  State,  and  in  what 
sum  for  county  taxes. 

Judgment  and  order  reversed,  and  cause  reman'ded  for 
further  proceedings. 

We  concur:  McE.ee,  J.,  Sharpstein,  J.,  Morrison,  C.  J., 
Boss,  J.,  Myrick,  J.,  Thornton,  tJ. 


In  Bank. 

fFiled  November  9, 1882.] 
No.  7166. 

PRIET,  Appellant, 

vs. 

HUBERT  ET  AL.,  Respondents. 

DupoNT  Stbext  Gommissionebs— Wabbakt— Tbeasubeb — San  Fbancisoo— 
Stbbet — Patment.  Action  brought  under  the  fifteenth  section  of  an 
Act  to  anthorize  the  widening  of  Dnpont  street^  San  Francisco. 
(Stats.  1875-6,  p.  433.)  Hunter,  one  of  the  defendants,  was  owner 
of  a  lot,  and  plaintiff  had  a  leasehold  interest  therein.  The  Dupont 
Street  Commissioners  assessed  the  damages  for  the  lot  at  $10,932,  in 
faYor  ef  Hunter  **  and  to  all  owners  and  claimants  known  and  un- 
known.*' A  warrant  (No.  92)  was  drawn  on  the  Dupont  Street  Fund 
in  favor  of  Hunter  for  the  $10,932  and  endorsed  to  one  Tibbey,  as 
in  opinion  stated.  Afterward  the  Board,  finding  that  there  was  a 
lease  of  said  lot  and  a  doubt  or  dispute  about  the  value  thereof,  and 
of  any  damages  to  the  leasehold  interest  caused  by  the  widening  of 
the  street,  drew  another  warrant  (No.  114) — the  warrant  in  contro- 
versy— payable  out  of  the  Dupont  Street  Fund,  for  the  same  amount 
of  $10, 932,  for  which  92  had  been  drawn  and  awarded  to  the  lot  of  land, 
and  deposited  the  same  with  defendant  Beynolds,  County  Clerk,  and 
notified  defendant  Hubert,  Treasurer,  of  the  drawing  and  deposit 
thereof  and  of  the  description  of  the  lot  covered  by  said  warrant  114. 
Aiterward  Hubert  paid  the  $10,932  on  warrant  92  to  Tibbey.  The 
Court  below  held  that  warrant  92  was  paid  to  Hunter  and  received  by 
hifl  authorized  agent,  in  the  sum  of  $10,932,  in  full  satisfaction  of  the 
award;  that  there  was  no  consideration  for  the  issuing  of  warrant 
114;  that  the  latter  was  extinguished  by  the  payment  of  the  former, 
and  denied  relief  as  against  defendants  Hubert,  Treasurer,  a^id  Bey- 
nolds, County  Clerk.  Held^  on  appeal:  If  the  finding  that  warrant 
No.  92  was  delivered  to  and  left  with  Tibbey  (Secretary  of  the  Du- 
pont Street  Commissioners)  by  defendant  Hunter,  "with  power  and 
authority  from  said  Hunter  to  deliver  the  same  to  defendant  Hubert, 
Treasurer,  and  collect  and  receive  from  him  the  amount  expressed 
therein,"  means  that  there  was  an  actual  agreement  between  Hunter 
and  Tibbey  to  the  effect  that  Uie  latter  should  collect  the  warrant, 
either  for  himself  or  for  Hunter,  the  evidence  does  not  support  the 
finding.  The  evidence  clearly  shows  that  the  warrant  was  to  be  left 
with  Tibbey,  *'  to  be  placed  in  the  hands  of  the  County  Clerk"  until 
such  time  as  the  dispute  between  defendant  Hunter  and  the  plaintiff 
should  be  determined. 
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Id. — Id.  The  evidence  shows  beyond  dispnte  that  the  defendant  (Hubert) 
paid  to  Tibbey  the  sum  oalled  for  by  warrant  92  in  violation  of  his 
official  duty,  and  with  fall  knowledge  that  92  represented  the  amount 
of  damages  allowed  for  the  property  to  which  the  plaintiff  asserted  a 
claim,  and  that  he  paid  92  with  the  money  which  he  himself  had  set 
aside  for  the  payment  of  114,  then  on  deposit  with  the  County  Clerk 
to  await  the  determination  of  this  action. 

Id. — Id. — Payment.  The  payment  to  Tibbey  of  the  money  which  should 
have  been  reserved  for  distribution  in  accordance  with  the  decree 
herein,  was,  under  the  circumstances,  no  more  a  payment  to  Hunter 
than  would  have  been  a  payment  of  a  sum  to  a^stranger,  or  an  appro- 
priation of  it  by  the  Treasurer  himself. 

Id. — Id. — Note.  **  To  avoid  any  possible  misapprehension,  it  is  proper  here 
to  say  that  the  payment  was  made  by  a  deputy  of  the  Treasurer,  and 
not  by  that  officer  personally." 

Id. — Id.  Plaintiff,  who  is  entitled  to  an  interest  in  warrant  114,  and  in  the 
proceeds  thereof,  to  the  extent  of  $1,650,  could  not  be  deprived  of  his 
claim  against  the  treasury  by  the  circumstance  that  the  County 
Treasurer  had  paid  a  like  sum  to  another  person  upon  another  war- 
rant. Plaintiff  had  no  connection  with  the  receipt  for,  or  endorsement 
of  warrant  92  by  defendant  Hunter,  nor  did  the  law  make  the  latter 
the  agent  of  plaintiff  to  receive  any  warrant  awarded  to  property  in 
which  plaintiff  was  interested.  Plaintiff  had  no  interest  in  92,  or  in 
any  other  warrant  than  114,  the  only  warrant  deposited  with  the 
County  Clerk. 

Id. — Id. — Decbeb.  The  decree  of  the  Court  below  should  have  adjudicated 
the  conflicting  claims  of  plaintiff,  as  lessee,  and  of  defendant.  Hunter, 
as  lessor,  in  warrant  114,  and  have  provided  *'  for  its  just  and  proper 
distribution."     (Sec.  16.)  •  , 

Appeal  from  Twelfth  District  Court,  San  Francisco. 

Gallagher,  Whitiemore,  and  Tilden,  for  appellant. 
Coiodery,  Murphy,  and  Burnett,  for  respondents. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  action  was  brought  under  the  fifteenth  section  of  an 
Act  to  authorize  the  "widening  of  Dupont  street."  (Stat- 
utes 1875-76,  p.  433.)    The  section  reads: 

**  In  all  cases,  when  the  owner  or  owners  of  any  subdivision 
of  land  taken  for  the  widening  of  said  street,  or  of  any  im- 
provements destroyed  or  injured,  is  or  are  unknown  or  is  or 
are  known  to  be  laboring  under  any  legal  disability,  and  in 
cases  where  there  are  liens  or  incumbrances,  or  leases  or  con- 
flicting claims  or  disputes  or  doubts  about  the  title  of  any 
lot  or  subdivision  of  land,  which  cannot  be  adjusted  be- 
tween the  parties  in  interest,  in  all  such  cases  it  shall  be  the 
duty  of  the  Board  of  Commissioners  to  draw  a  warrant  on 
the  Treasurer  of  said  city  and  county,  payable  out  of  said 
Dupont  Street  Fund,  for  the  amount  awarded  in  each  case  as 
the  value  of  the  respective  lots  of  land  taken  for  said  street, 
or  for  damages  awarded  on  account  of  improvements  destroyed 
or  injured  by  reason  of  the  widening  thereof,  as  fixed  in  said 
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report,  and  to  deposit  said  warrant  with  the  County  Clerk  of 
said  city  and  oountj;  and  thereupon,  and  on  proof  of  the 
same,  the  said  Board  shall  be  entitled  to  be  put  in  possession 
of  the  same  such  lots  of  land  as  shall  be  taken  for  said  street, 
in  the  same  manner  as  provided  in  Section  16  of  this 
Act,  and  the  title  to  said  lots  of  land  shall  thenceforth  be 
vested  in  said  city  and  county  as  effectually  as  if  the  same 
had  been  conveyed  by  deed  executed  by  the  true  owners 
thereof.  Said  Board  shall  also  notify  the  said  Treasurer  of 
the  drawing  of  said  warrant,  and  furnish  him  with  a  descrip- 
tion of  the  lot  referred  to  by  said  warrant;  and  the  parties  m 
interest  in  said  lot  may  proceed  against  the  Treasurer  by  bill 
in  equity  for  an  adjudication  to  settle  the  conflicting  claims 
to  the  same,  or  to  provide  for  its  just  and  propeirdistribution, 
in  which  suit  all  parties  in  interest  or  dispute  shall  be  made 
parties,  if  known.  On  entry  of  a  final  decree  of  Court  in 
such  action,  the  said  County  Clerk  shall  deliver  the  warrant 
to  the  party  or  parties  entitled  thereto,  according  to  the 
order  of  the  Court.  The  only  requisition  upon  the  Treas- 
urer shall  be  to  answer  whether  he  has  the  money  in  the 
*Dupont  Street  Fund'  to  pay  the  warrant  when  presented." 

The  Court  below  found  that  the  Dupont  Street  Commis- 
sioners assessed  the  damages  for  the  lot  described  in  the 
complaint  at  $10,932,  and  assessed  the  same  in  favor  of 
David  Hunter,  one  of  defendants,  "and  to  all  owners  and 
claimants,  known  and  unknown." 

The  Court  also  found  * '  that  on  the  twentieth  day  of  April, 
1877,  the  Board  of  Dupont  Street  Commissioners  drew  a 
warrant,  such  as  was  provided  for  in  such  cases  by  said  Act 
of  the  Legislature,  in  favor  of  said  David  Hunter,  for  said 
sum  of  $10,932  gold  coin,  payable  out  of  the  Dupont  Street 
Fund,  provided  for  an  said  Act,  and  being  for  the  award  and 
assessment  aforesaid,  which  wan'ant  was  numbered  ninety- 
two  (92),  and  was  in  the  words  and  figures  as  set  out  by  copy 
in  the  amended  answer  of  defendants,  Hubert,  Treasurer, 
and  Beynolds,  County  Clerk  of  the  city  and  county  of  San 
Francisco,  filed  herein  on  the  eighteenth  day  of  September, 
1879,  and  was  signed  by  the  President  and  countersigned  by 
the  Secretary  of  said  Board,  as  were  all  other  warrants  ever 
drawn  by  that  Board,  and  endorsed  as  follows,  viz:  *No.  92, 
$10,932.  Warrant  on  Dupont  Street  Fund,  in  favor  of  D. 
Hunter.' 

"That  afterwards,  on  the  twenty-seventh  day  of  April, 
1877,  said  defendant,  Hunter,  endorsed  said  warrant  No.  92 
as  follows,  viz:  'David  Hunter,'  which  endorsement  was 
witnessed  in  writing,  as  follows,  viz :  '  Endorsement  correct. 
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H.  S.  Tibbey;'  and  at  tiie  same  time  last  aforesaid,  said 
Hunter  further  endorsed  said  warrant  No.  92  as  follows,  viz: 
'Beceived  payment,  David  Hunter';  which  endorsement 
last  aforesaid  was  then,  and  had  been  for  years  last  preced- 
ing that  time,  and  still  is,  the  usual  endorsement  acknowl- 
edging receipt  of  money  due  upon  warrants  upon  the  treas- 
ury of  said  city  and  county  of  San  Francisco. 

*'  That  at  the  time  last  aforesaid,  said  warrant  No.  92  was 
delivered  to  said  Hunter,  and  by  him  delivered  to  and  left  with 
one  Henry  S.  Tibbey,  with  power  and  authority  from  said 
Hunter  to  deliver  the  same  to  defendant  Hubert,  Treasurer, 
as  aforesaid,  and  collect  and  receive  from  him  the  amount 
expressed  therein  of  $10,932,  gold  coin. 

''That  afterwards,  on  the  ninth  day  of  July,  1877,  said 
Board  found  that  there  was  the  said  lease  of  said  lot,  and  a 
doubt  or  dispute  about  the  value  thereof,  and  of  any  dama- 
ges to  the  leasehold  interest  thereunder  caused  by  the 
widening  of  Dupont  street  under  said  Act  of  the  Legislature, 
drew  another  warrant,  number  114,  payable  out  of  said  fund, 
for  the  same  amount  of  $10,932  for  which  said  warrant  No. 
92  had  been  drawn,  as  aforesaid,  and  so  awarded  to  said  lot 
of  land  as  hereinbefore  stated,  and  deposited  the  same  with 
defendant  Beynolds,  Counlr  Clerk,  and  on  the  fourteenth 
day  of  July,  1877,  notified  defendfimt  Hubert,  Treasurer,  of 
the  drawing  and  deposit  thereof,  and  of  the  description  of 
the  lot  covered  by  daid  warrant  No.  114. 

*' That  on  the  tiiirtieth  day  of  August,  1877,  said  Tibbey 
presented  said  warrant  No.  92  pursuant  to  his  power  ana 
authority  aforesaid,  to  said  defendant  Hubert,  Treasurer, 
who  paid  the  same  to  him  on  that  day  out  of  the  money  in 
the  Dupont  Street  Fund  to  its  jfuU  amount  of  $10,932  gold 
coin,  and  marked  the  said  warrant  No.  92  '  paid  *  and  filed 
the  same  in  his  office. 

''  That  at  the  time  of  such  payment,  defendant  Hubert  had 
no  notice,  nor  had  he  ever  received  any  notice  that  said 
warrant  No.  92,  was  drawn  for  the  value  of  the  identical  lot 
and  damages  for  which  warrant  No.  114  was  drawn. 

''That  said  Hunter  and  said  plain tifib  are  the  only  per- 
sons who  have  ever  claimed  any  part  of  said  award  of 
$10,932,  and  said  Hunter  is  the  only  person  who  has  ever 
claimed  the  whole  thereof." 

If  the  finding,  that  warrant  No.  92  was  delivered  to  and 
left  with  one  Henry  S.  Tibbey  (Secretary  of  the  Dupont 
Street  Commissioners) ,  by  defendant  Hunter,  "with  power 
and  authoriiy  from  said  Hunter  to  deliver  the  same  to  de- 
fendant Hubert,  Treasurer,  as  aforesaid,  and  collect  and  re- 


Pbiet  v.  Hubert  et  al.  321 

oeive  from  him  the  amount  expressed  therein  of  $10^932  gold 
oom,"  means  that  there  was  an  actual  agreement  between 
Hmiter  and  Tibbej  to  the  effect  that  the  latter  should  collect 
the  warrant,  either  for  himself  or  for  Hunter,  the  evidence 
does  not  support  the  finding.  The  evidence  clearly  shows 
that  the  warrant  was  to  be  left  with  Tibbey  "  to  be  placed 
in  the  hands  of  the  County  Clerk "  until  such  tim'e  as  the 
dispute  between  defendant  Hunter  and  the  present  plaintiff 
should  be  determined.  As  there  was  nothing  on  the  face 
of  No.  92  to  indicate  that  it  represented  the  award  for  the 
property  in  which  the  plaintiff  claims  an  interest,  it  may  be 
that  Hunter,  by  endorsing  it  as  he  did,  clothed  Tibbey  with 
its  ostensible  ownership,  and  that  those  ignorant  of  the  real 
arrangement  between  the  parties  might  assume  Tibbey  to  be 
the  owner.  It  mav  be  that,  by  reason  of  such  endorsement, 
the  Treasurer  would  have  been  justified  in  paying  the  warrant 
to  Tibbey — had  he  been  in  a  position  to  defend  the  payment  of 
warrant  No  92  to  anybody. 

The  moneys  awarded  for  the  lot  of  land  described  in  the 
complaint,  and  improvements  thereon,  were  not  paid  to 
Hmiter  or  to  any  one  authorized  by  Hunter  to  receive  them. 
Hunter,  personally,  has  never  received  them,  and,  if  he  is 
to  be  treated  as  having  received  them,  it  is  because  ^e  is 
estopped  by  his  endorsement  of  warrant  No.  92  from  denying 
that  Tibbey  was  authorized  to  receive  them  for  him.  But 
such  estoppel  could  only  be  asserted  by  the  Treasurer  in 
case  he  had  paid  to  Tibbey  the  sum  called  for  by  the  war- 
rant, in  ignorance  of  the  foot  that  Tibbey  was  not  authorized 
to  receive  the  money.  The  evidence  shows,  beyond  dispute, 
that  the  Treasurer  paid  to  Tibbey  the  sum  called  for  bv  No. 
92  in  violation  of  his  oj£cial  duty,  and  with  full  knowledge 
that  92  represented  the  amount  of  damages  allowed  for  the 
property  to  which  the  present  plaintiff  asserted  a  claim,  and 
that  he  paid  92  with  the  money  which  he  himself  had  set 
aside  for  the  payment  of  114,  then  on  deposit  with  the 
Coxmty  Clerk  to  await  the  determination  of  this  action.  The 
pajrment  to  Tibbey  of  the  money  which  should  have  been 
reserved  for  distribution  in  accordance  with  the  decree 
herein,  was,  under  the  circumstances,  no  more  a  payment 
to  Hunter  than  would  have  been  a  payment  of  the  sum  to  a 
stranger,  or  an  appropriation  of  it  by  the  Treasurer  himself. 
(To  avoid  any  possible  misapprehension  it  is  proper  here  to 
say  that  the  payment  was  made  by  a  deputy  of  the  Treas- 
urer and  not  by  that  officer  personally.)  It  is  not  necessary 
to  decide  whether  the  Treasurer  would  be  authorized  in  this 
action  to  object  to  a  decree  that  defendant  Hunter  had  an 
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interest  to  the  extent  of  a  certain  sum  in  warrant  114,  and  its 
proceeds,  on  the  ground  that  he  had  already  paid  inadver- 
tently to  Hunter  a  like  or  greater  sum.  As  the  case  is  pre- 
sented it  appears  the  Treasurer  has  never  paid  to  Hunter 
or  to  his  order  any  portion  of  the  amount  awarded  to  the 
property  in  which  plaintiff  claims  an  interest  as  lessee. 

Certainly  the  plaintiff  here,  who,  beyond  all  question,  is 
entitled  to  an  interest  in  warrant  114,  and  in  the  proceeds 
thereof  to  the  extent  of  $1,650,  could  not  be  deprived  of  his 
claim  against  the  treasury  by  the  circumstance  that  the 
County  Treasurer  had  paid  a  like  sum  to  another  person 
upon  another  warrant.  Jrlaintiff  had  no  connection  with  the 
receipt  for  or  endorsement  of  warrant  92  by  defendant  Hun- 
ter, nor  did  the  law  make  the  latter  the  agent  of  plaintiff  to 
receive  any  warrant  awarded  to  property  in  which  the  plain- 
tiff was  interested.  Plaintiff  had  no  interest  in  92  or  in  any 
other  warrant  than  114;  the  on]y  warrant  deposited  with  the 
County  Clerk. 

The  decree  of  the  Court  below  should  have  adjudicated 
the  conflicting  claims  of  plaintiff,  as  lessee,  and  defendant, 
as  lessor,  in  warrant  No.  114,  and  have  provided  *'  for  its 
just  and  proper  distribution.  (Section  15.)  At  first  view 
we  \vere  inclined  to  the  opinion  that  the  office  of  the  Court 
would  have  been  discharged  by  declaring  the  interest  of  each 
in  toarrant  No.  114,  leaving  any  defense  which  the  Treasurer 
might  have  against  the  payment  of  warrant  114  to  be  asser- 
ted when  its  payment  should  be  demanded.  But  Section  15 
¥rovides  that  a  party  in  interest  "  may  proceed  against  the 
reasurer  bv  bill  in  equity,"  and  a  fuller  consideration  of  its 
terms  satisnes  us  that  the  Legislature  intended  that  the 
decree  in  an  action  like  the  present  should  be  binding  upon 
the  Treasurer,  and  conclusively  determine  his  duty  to  pay  to 
each  of  the  parties  adjudged  to  have  an  interest  in  the  war- 
rant the  sum  decreed  to  be  the  value  of  such  interest. 

As  there  is  but  one  warrant,  the  decree  hereafter  to  be 
entered,  should  provide  (the  parties  being  properly  indem- 
nified) for  the  appointment  of  an  officer  of  the  Court  to  re- 
ceive it,  for  th^  parties  in  interest,  from  the  County  Clerk, 
who,  on  the  entry  of  final  decree,  must  deliver  the  warrant 
to  the  party  or  parties  entitled  thereto,  ''according  to  the 
order  of  the  Court"  (Sec.  15)  and  for  a  distribution  of  the 
amount  collected  upon  the  warrant  by  such  officer. 

Judgment  reversed  and  cause  remanded  with  direction  to 
the  Court  below  to  enter  a  decree  in  accordance  with  the 
views  expressed  in  the  foregoing  opinion. 

We  concur:  McEee,  J.,  Morrison,  C.  J.,  Boss,  J.,  Sharp- 
stein,  J.,  Myrick,  J. 
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Department  No.  2. 


[Filed  November  13,  1882.] 

No.  8679. 

KHODES,  Petitioner, 

vs. 

SPENCER,  Judge,  etc.,  Respondent. 

Mahdamus — New  Tmal — SPECiAii  Issues — Juki — Vebdict.  After  certain 
special  issTies  submitted  to  a  jary  had  been  passed  upon  by  them,  the 
Court  set  the  verdict  aside  and  granted  a  new  trial  as  to  such  issnes. 
Petitioner  claims  that  all  issnes  in  the  case  shonld  have  been  deter- 
mined before  a  !bew  trial  conld  be  ordered,  and  applies  for  a  mandate 
to  compel  defendant  to  proceed  and  continne  with  the  trial  of  the 
issnes  that  were  not  submitted  to  the  jury.  Held,  petitioner  is  not 
entitled  to  the  writ. 

Vincent  Neale,  for  petitioner. 

By  the  Coubt  : 

We  think  the  facts  set  forth  in  the  petition  do  not  entitle 
theplaintiff  to  the  relief  prayed  for. 
Writ  denied. 


Department  No.  1. 


[Filed  November  6,  1882.] 

No.  8668. 

OONDEE  ET  AL.,  Respondents, 

vs. 
BARTON,  Appellant. 

Bbokxb — OoxMissioM — Mbmobanduh — EsTOPPBii — OwNBB.  A  real  estate 
broker  is  not  estopped  from  claiming  commission  because  the 
**  memorandum  of  agreement "  describes  defendant  as  owner  of  the 
property  1o  be  sold. 

OoNdiUsioNs  OF  Law — FiNDiNOs-^nDOMENT — Pbagtice.  The  conclusions 
of  law,  based  upon  the  finding  of  facts,  may  be  changed  at  any  time 
before  judgment  is  entered. 

b. — 1j>.    a  judgment  is  not  final  until  recorded. 

Appeal  from  Superior  Oonrt,  San  Bernardino  Oounty. 

SattenvhUe  dk  Curtis ,  for  appellant. 
Willis  and  BoweU,  for  respondent. 
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By  the  Coubt  : 

We  know  of  no  principle  that  would  estop  the  plaintiffit 
from  claiming  their  commission,  because  the  ''memorandum 
of  agreement"  describes  the  defendant  as  owner  of  the 
property  to  be  sold. 

We  can  see  no  objection  to  the  practice  of  changing  the 
conclusions  of  law,  based  upon  the  finding  of  facts,  at  any 
time  before  judgment  is  entered.  The  declaration  of  the 
general  conclusion  of  law  from  the  facts  found,  is  the  rendi- 
tion of  the  judgment  in  so  far  as  that,  when  entered,  the 
judgment  entered  may  relate  to  such  rendition  for  cer- 
tain purposes.  But  this  does  not  make  the  conclusions  of 
law  first  announced  final  and  beyond  the  roach  of  the  Court. 
There  is  no  judgment  which  is  nnal  until  a  judgment  is  re- 
corded. 

Judgment  and  order  affirmed. 


Depabtment  No.  1. 


[Filed  October  26,  1882.] 
No.  7222. 

TILDEN,  Respondent, 

vs. 

SAUCELTTO  LAND   AND   F.  COMPANY,  Appellant. 

Appeal — ^GoNFUonNa  Tkstihokt — ^Vebdict.    The  Tordiet  will  not  be  dis- 
turbed on  appeal  where  there  is  a  eubstantial  oonfUct  in  the  testimony. 

Appeal  from  Saperior  Court,  San  Francisco. 

McElraih  dk  Bella,  for  appellant. 
Eatee  dk  Boalt,  for  respondent. 

By  the  Coubt  : 

The  sole  point  discussed  on  the  argument  in  this  case,  re- 
lates to  the  sufficiency  of  the  evidence  to  sustain  the  yerdict. 

It  is  contended  that  there  is  no  evidence  that  the  plaintiff 
was  ever  engaged  by  the  defendant  to  do  the  work,  to  re- 
cover pay  for  which  the  action  was  brought. 

In  our  judgment  the  case  is  one  of  suostantial  conflict  of 
evidence  on  this  point,  and,  according  to  tiie  long  settled 
rule,  the  verdict  cannot  be  disturbed. 

Judgment  and  order  affirmed. 
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Depabtment  No.  1. 


[FUed  October  27,  1882.] 
No.  7252. 

WESTERN  DEVELOPMENT  COMPANY.  Bbspondent, 

vs 
EMEBT,  Appellant. 

AonoN— ConraACT — StrssoBiPTZoii — Pabtt  xm  iNTSBBsr — Pbomibb.  Com- 
plaint on  a  Bubsoription-oontraot.  Defendant  contended  that  the 
promiae  was  to  the  ' '  snbsoription  committee/'  and  that  the  paper  was 
not  aasifirned  to  plaintiff.  Heldf  as  the  contract  was  made  for  the 
benefit  of  plaintiff,  and  it  is  the  real  party  in  interest,  the  action  was 
properly  brought  in  its  name.     (0.  0.  P.  867.) 

Appeal  from  Superior  Court,  San  Francisco. 

A,  C.  Adams,  for  appellant. 

McClure^  Dwindle  cc  Plaisance,  for  respondent. 

By  the  Court : 

The  contract  sued  on  in  this  case,  was  made  for  the  benefit 
of  the  plaintiff,  and  plaintiff  is  the  real  party  in  interest,  as 
the  money,  when  recovered,  will  belong  to  the  company. 

It  follows  that  the  action  was  properly  brought  in  the  name 
of  the  Western  Development  Company.  (C.  C.  P.  Sec. 
367;  Summers  vs.  Farishf  10  Cal.  347;  Wiggin  vs.  McDonald^ 
18  Id.  126.) 

Judgment  and  order  affirmed. 


Department  No.  1. 


[Filed  October  30, 1882.] 

No.  7327. 

BATEMAN,  Respondent,  vs.  BLUMENTHAL,  Appellant. 

Afpial— Damaors.    Where  the  appeal  is  for  delay  and  without  merit,  dam- 
ages will  be  imposed. 

Appeal  from  Superior  Court,  San  Francisco. 

Alfred  Rising ,  for  appellant. 
Michael  MuUaney,  for  respondent. 

By  the  Court: 

It  is  evident  from  the  record  in  this  cause  that  the  appeal 
\  taken  for  delay,  and  that  there  is  no  merit  in  the  appeal, 
udgment  affirmed  with  fifteen  per  cent,  damages. 
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Depabtment  No.  2. 


[Filed  November  3,  1882.1 
No.  8389. 

NEWELL,  Respondent, 

vs. 

J.  SEXTON,  Executor,  Appellant. 

GoNVEBSioN — AfisioNMKNT — P1.ED0K — ^AooouNT.  Action  fox  an  alleged  oon- 
version  of  three  promissory  notes  by  defendant's  testator,  B.  E. 
Sexton.  The  three  notes  were  pledged  by  one  Hammell  to  testator  to 
secure  a  $7,000  note.  Hammell  subseqaentiy  transferred  the  legal 
title  to  his  interest  in  the  notes  pledged  to  one  Hayman,  and  the  latter 
assigned  to  plaintiff.  The  sum  claimed  is  the  excess  due  on  the  three 
notes  over  the  amoant  due  testator  by  the  pledgor  Hammell.  From 
the  facts  of  the  case  it  is  held  it  was  intended  that  the  interest  of 
Hammell  in  the  notes  pledged  should  paas  to  Hayman,  the  former 
relying  upon  the  promise  of  the  latter  that  he  would  properly  account, 
a  promise  which  can  be  enforced  when  plaintiff  (assignee  of  Hayman) 
shall  have  recovered  judgment  in  the  present  action.  ' 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

B.  B.  Canfieldi  for  appellant. 
Thomas  and  Scratton,  for  respondent. 

By  the  Court  : 

The  assignment  from  Hammell  to  Hayman  transferred  the 
legal  title  to  the  former's  interest  in  the  notes  pledged  to 
plaintiff's  testator — being  Hammell's  property  in  the  excess 
of  the  amount  collected  from  the  notes  pledged  beyond  the  in- 
debtedness due  from  Hammell  to  the  pledgee,  with  the  right  to 
sue  for  the  whole  of  such  excess.  The  assi^ment  was  made 
to  secure  Hayman  against  a  contingent  liability  upon  certain 
other  notes  which  he  had  signed  for  the  accommodation  of 
Hammell,  and  contemplated  advances,  Hayman  a^oeing  to 

Jay  Hammell  ''  all  the  proceeds  of  said  notes  herein  sold  to 
im  after  deducting  therefrom  the  amount  of  said  Sexton's 
claim  and  the  amount  which  said  Hayman  shall  actually  pay 
at  any  time  upon  said  two  notes  upon  which  he  is  joint 
maker  with  said  Hammell  as  aforesaid."  It  seems  plain  it 
was  intended  the  interest  of  Hammell  in  the  notes  pledged 
should  pass  to  Hayman,  the  former  relying  upon  the  promise 
of  the  latter  that  he  would  properly  account;  a  promise 
which  can  be  enforced  when  plaintin  shall  have  recovered 
his  judgment  in  the  present  action. 
Judgment  affirmed. 
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Departioint  No.  1. 


[Filed  November  13i  1882.] 
No.  8685. 

WOOD,  Appellant,  vs.  FORBES  et  al.,  Respondents. 

AiPXAL  —  DisifissAii  —  Affidayits  —  SnpuiiATioN  —  Titf  E  —  Tbambobift. 
Motion  to  dismisB  appeal  for  failure  to  file  transoript  within  proper 
time  granted . 

b.— Id.  If  it  be  admitted  that  affidayits  oan  be  considered  which  tend  to 
show  a  verbal  stipulation  to  extend  the  time  to  file  the  transcript, 
there  are  in  this  case  affidavits  more  nomerons  and  pointed  to  the 
effect  that  no  such  stipulation  was  made.  * 

Appeal  from  Superior  Court,  Butte  County. 

BuTi  &  JBamtUon  and  Lvsk  dt  Turner^  for  appellant. 
Oak  &  JoneSy  for  respondents. 

By  the  Coubt  : 

The  motion  to  dismiss  the  appeal  must  prevail.  If  it  be 
adinitted  that  affidavits  oan  be  considered  which  tend  to 
show  a  verbal  stipulation  to  extend  the  time  to  file  the  tran- 
seript,  there  are  in  this  case  affidavits  more  numerous  and 
pointed  to  the  effect  that  no  such  stipulation  was  made. 

Appeal  dismissed. 


Department  No.  1. 


[Filed  November  13,  1882.] 

No.  8678. 

TAYLOR,  Petitioner,  vs.  HUGHES,  Respondent. 

Wbit  or  BsYisw — ^Fish  Gommibsionbbs — Dam.  Application  to  review  the 
proceedings  of  a  Justice's  Oonrt  resulting  m  t)ie  conviction  and 
sentence  of  petitioner  for  failure  to  keep  a  dam  in  repair  after  request 
by  the  Fish  Commissioners.  Eeld,  the  petition  does  not  present  a 
case  for  the  issuance  of  the  writ. 

Nygh  dk  Fainoeather,  for  petitioner. 

By  the  Ooubt  : 

The  petition  does  not  present  a  case  for  the  issuance  of  a 

it  of  review. 

Writ  denied  and  proceedings  dismissed. 


828  FiNNIOAN  V.  FiNNIGAN. 

In  the  Superior  Gonrt, 

Cnr  AND  CouNTT  OF  Sak  Francisoo^  State  of  Caufobhu. 

Department  4— Watvibk,  J. 

MART  FINNIGAN  vs.  DAN  FINNIGAN. 

GoMinnnTT  Pbopbbtt — OoiiLUBiYS  Suit  bt  Hubbamd  to  okt  Posbbhiov  of 

It — IMPBAGHKSHT   of    JUDOmMT    GOLIiATKBAXiLT,  OH   TBM  GbOUHD  Of 

Fbaud.  In  an  action  for  diTorce,  the  wife  may  introdaoe  evidence 
collaterally  attacking  and  impeaching  a  judgment  obtained  by  a  pre- 
tended creditor  of  her  hnsband,  who  collnaiYely  attaches  the  commu- 
nity property  for  the  benefit  of  the  husband;  and  she  may  show  that 
defendant,  his  attorneys,  and  the  pretended  creditor,  conspired  to  de- 
priTe -her  of  any  part  of  the  community  property  by  a  coUusiTe  suit 
Id.  ETidence  showing  that  one  of  the  assignees  of  the  pretended  judgment 
fraudulently  obtained  possession  of  tiie  community  property,  oonsift- 
ing  of  money  in  bank,  by  an  execution  issued  in  a  ooUuslTe  suit 
against  the  husband,  is  competent  when  it  is  shown  that  the  aasigBM 
had  knowledge  of  the  fraud,  and  held  the  judgment  or  its  fruiiB  under 
execution  in  secret  trust  for  the  husband. 

Charles  F,  Hanlon  and  T.  C,  Van  Ness,  for  plaintiff. 
T.  L.  Skinner  and  A.  A.  Pardow,  for  defendant. 

STATEUEirr  OF  THE  CASE. 

The  action  was  divorce.  The  cause  coming  on  for  trial  by  the 
Court,  the  following  facts  were  found:  (1)  That  the  defendant 
deserted  and  abandoned  the  plaintiff;  (2)  that  the  defendant 
failed,  neglected,  and  refused  to  provide  for  the  plaintiff  the 
common  necessaries  of  life;  (3)  that  the  defendant  has  been 
guilty  of  extreme  cruelty  to  the  plaintiff;  (4)  that  the  custody  of 
the  child  belongs  to  plaintiff;  (5)  that  the  community  property 
of  plaintiff  and  defendant  consists  of  the  sum  of  $1,647.  84  n 
United  States  gold  coin. 

Prior  to  the  commencement  of  this  action  said  community 
property  was  on  deposit  in  the  Hibemia  Savings  and  Loan 
Society,  a  banking  institution  in  the  city  and. county  of  San 
Francisco,  to  the  credit  of  the  plaintiff,  and  plaintiff  commenced 
an  action,  entitled  Mary  Finnigan  against  The  Hibemia  Savings 
and  Loan  Society,  case  No.  3203,  in  the  Superior  Court  of  the 
said  city  and  county  of  San  Francisco,  Department  No.  3 
thereof,  to  have  her  claims  to  said  property  judicially  deter- 
mined. That  it  was  decreed  in  said  action  No.  3203,  that  the 
sum  of  $1,874.29  was  the  common  property  of  the  parties  hereto. 
That  the  sum  of  $1,647.84  of  the  said  common  property,  together 
with  other  moneys,  was,  on  the  28th  day  of  January,  1881,  jwdd 
in  said  action.  No.  3203,  into  said  Court,  Department  3  thereof. 
That  thereafter,  to  wit,  on  or  about  the  first  day  of  October, 
1880,  defendant,  D.  Finnigan,  with  the  knowledge  and  consent 
of  A.  A.  Pardow,  conspired  with  one  T.  L.  Skinner,  an  attomey- 
at-law,  that  said  D.  Finnigan  should  give  his  note  for  $2,600 
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and  interest  to  G.  B.  Mackrett,  a  collector,  when  in  truth  and 
in  fact  no  money  whatsoever  was  due  to  said  Mackrett  by  said 
Finnigan,  all  of  which  said  Pardow,  Skinner  and  Finnigan  well 
blew,  and  that  said  Mackrett  should  commence  a  suit  thereon 
in  the  Superior  Court  of  the  said  city  and  county  of  San  Fran- 
cisco against  D.  Finnigan,  and  attach  said  moneys  standing  to 
plaintiff's  credit  in  said  bank.  That  pursuant  to  said  knowl- 
edge, consent  and  understanding,  said  note  was  executed  and 
delivered  to  said  Mackrett,  and  said  A.  A.  Pardow,  pursuant  to 
said  knowledge,  consent  and  understanding,  brought  said  suit, 
entitled  Mackrett  vs.  Z>.  Finnigan ,  and  appeared  therein  as 
attorney  for  G.  B.  Mackrett  against  said  D.  Finnigan.  That  no 
horn  fide  defense  was  made  by  said  Finnigan  nor  by  said  Skinner, 
who  appeared  for  said  D.  Finnigan  in  this  action,  as  well  as 
said  action  No.  3203,  but  said  Mackrett  was  allowed,  through  the 
coUusion  and  connivance  of  said  D.  Finnigan,  to  take  judgment 
against  him  for  the  full  amount  sued  for  by  said  Mackrett, 
namely,  $2,600  and  costs.  That  a  writ  of  attachment  therein 
was  sworn  out  by  said  Mackrett,  and  it,  as  well  as  an  execution 
under  said  judgment,  was  duly  levied  upon  the  moneys  standing 
to  plaintiff's  credit  in  the  said  bank.  That  said  simulated  note 
was  executed  and  the  said  suit  thereon  commenced,  and  said 
judgment  obtained  and  said  attachment  and  execution  levied  on 
said  moneys,  through  the  fraud,  collusion,  and  procurement  of 
defendant,  and  for  the  sole  purpose  of  depriving  plaintiff  of  her 
rights  therein.  That  said  Mackrett,  pursuant  to  the  collusive 
understanding  with  defendant  and  his  attorneys,  afterwards 
assigned  his  judgment  to  said  A.  A.  Pardow,  without  considera- 
tion. That  said  Pardow,  in  pursuance  with  said  knowledge, 
consent  and  understanding,  held  the  same  in  secret  trust  for  the 
benefit  of  defendant.  That  said  Pardow  afterwards  assigned 
said  judgment  to  one  Green,  at  the  time  engaged  in  the  service 
of  said  T.  L.  Skinner,  at  the  law  office  of  said  T.  L,  Skinner. 
That  said  Green  also  held  said  judgment  in  secret  trust  for  said 
defendant.  That  afterwards  the  sum  of  $1,147.84  of  the  said 
conmion  property  of  the  parties  to  this  action,  on  deposit  in  said 
Court  as  aforesaid,  was  paid  under  an  execution  issued  in  said 
action  of  Mackrett  vs.  Finnigan,  and  paid  over  to  said  Green 
in  secret  trust  for  the  said  D.  Finnigan;  That  no  part  of  said 
conmion  property  has  been  paid  to  or  received  by  plaintiff,  and 
said  Green  has  not  yet  paid  over  said  money  to  D.  Finnigan,  but 
holds  the  same  in  secret  trust  for  the  use  and  benefit  of  said 
D.  Finnigan,  and  subject  to  his  order.  That  said  suit  of  said 
Uackrett  against  said  Finnigan,  and  all  the  proceedings  h&d 
thereunder  and  in  connection  therewith,  were  collusive  and 
^udulent,  and  were  brought  and  had  and  conducted  by  said 
).  Finnigan,  Pardow,  Skinner  and  Mackrett,  for  the  purpose  of 
Tiudulently  enabling  said  D.  Finnigan  indirectly  to  obtain  the 
^asession  of  the  said  common  property  of  plaintiff  and  defend- 
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ant.  That  plaintiff  is  poor  and  without  means,  other  than  what 
she  can  earn  by  her  daily  labor  or  receive  from  the  help  and 
charity  of  her  children  for  her  support.  That  defendant  is  old 
and  has  no  separate  property.  That  plaintiff  has  no  separate 
property  whatever  in  her  possession  or  under  her  control. 

The  foregoing  finding  of  fraud  and  collusion  was  supported 
by  the  following  testimony : 

TESTIMONT  OF  DAIOEL  FINNIOAN. 

Called  for  plaintiff ;  sworn : 

Mr.  Van  Ness — Mr.  Finnigan,  you  are  the  defendant  in  this 
case? 

A. — ^Yes,  sir. 

Q. — You  were  the  defendant  in  the  action  of  G-eorge  B.  Mack- 
lett  against  Daniel  Finnigan  on  that  promissory  note  for  thirteen 
hundred  odd  dollars  ? 

A. — Yes,  sir. 

Q. — How  did  you  come  to  make  that  note  ? 

A. — Well,  I  tell  you.  I  was  put  out  of  my  .house  and  home 
without  a  five-cent  piece  in  my  pocket.  I  was  put  out  by  my 
wife,  and  I  was  starving,  and  I  didn't  know  where  to  get  a 
night's  lodging  or  a  place  to  sleep  in.  Before  that  I  was  work- 
ing steady  and  gave  my  wages  to  my  wife,  and  I  asked  her  for 
two  bits  or  something  to  get  something  to  eat  until  I  could  get 
to  work,  and  I  had  no  other  way,  and  I  went  in,  and  I  went  to 
find  out  how  the  money  stood  in  the  bank,  and  I  could  not  find 
out.  She  had  it  in  a  friend's  name;  I  knew  it  was  not  in  hers  or 
mine,  and  at  last  I  found  she  had  it  made  in  her  maiden  name, 
and  then  I  had  no  other  way  to  get  this,  to  save  me,  that  she 
could  get  at  me  afterwards  by  any  other  thing  or  any  other  way 
only,  the  money  that  I  earned. 

Mr.  Pardow — I  don't  see  that  this  has  got  anything  to  do  with 
the  matter,  and  I  object  to  this;  I  don't  see  the  materiality  of  it. 

Mr.  Van  Ness — I  am  trying  to  find  out  what  became  of  the 
mone^. 

Objection  overruled.    Exception. 

Mr.  Van  Ness — Go  on  from  where  you  left  off — ^how  you  came 
to  make  that  promissory  note  to  Mackrett. 

A. — Well,  I  employed  Mr.  Skinner  as  my  lawyer,  and  he  sent 
me  up  to  Mr.  Pardow's  office.  He  was  a  kind  of  a  partner  of 
his,  and  he  made  arrangements  with  me,  or  I  with  hiim,  that  if 
we  could  make  out  the  money  they  would  recover  it,  by  reason 
it  was  my  property  and  their  putting  me  out  of  my  home;  that  I 
was  entitled  to  something  to  live  on  if  I  could  not  get  work.  It 
was  a  panic  for  work  and  there  was  no  work,  and  my  neighbors 
and  me  could  not  get  work. 

Q. — ^Talk  a  little  louder,  for  it  is  difficult  for  the  reporter  to 
keep  up  with  you. 

A. — Well,  I  don't  see  that  1  have  anything  else  to  tell  you  in 
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relation  to  it.  I  gaye  the  note  so  that  I  could  get  the  money 
into  somebody's  name  instead  of  my  own  name. 

Q.— That  was  the  object  of  that  suit — ^to  enable  you  to  get 
that  money  ? 

A.— Certainly,  when  I  would  get  it ;  when  the  Court  would 
give  it  to  me  that  she  could  not  get  it  back  fronv  me  ;  that  I 
would  haye  something  to  live  on,  because  she  was  trying  all  the 
time  to  cut  me  out  of  the  money. 

Q. — ^Was  there  any  agreement  made  at  the  time  that  Skinner 
advised  you  to  do  this  thing  as  to  who  should  receiye  and  hold 
this  money  pending  the  other  suit,  if  you  got  hold  of  it  ? 

A. — Yes,  sir,  there  was  an  agreement.  « 

Q.— What  was  that  ? 

A. — That  they  should  get  so  much  of  this  money  for  their  ser- 
Tices. 

Q. — What  per  cent,  were  you  to  pay  them  ? 

A. — Twenty  per  cent.  ^ 

Q. — And  they  were  to  hold  the  balance  subject  to  your  order 
and  to  be  paid  to  you  ?  "  . 

A. — I  had  no  money  to  pay  them  and  I  had  an  agreement  with 
them. 

Q.— They  were  to  receiye  twenty  per  cent,  of  the  amount  re- 
covered, and  keep  the  balance  for  you  ? 

A. — Yes,  sir. 

George  B.  Mackrett,  called  for  the  plaintiff,  sworn. 

Mr.  Van  Ness — ^Mr.  Mackrett,  do  you  know  the  defendant  in 
ihis  case,  Daniel  Finnigan  ? 

A. — I  do*  not.' 

Q. — You  don't  know  him  ? 

A. — No,  sir. 

Q. — ^In  the  month  of  July.  1880,  you  brought  suit,  did  you 
not,  against  Daniel  Finnigan  for  the  recoyery  of  certain  moneys 
upon  a  promissory  note  made  by  Daniel  Finnigan  to  you  ? 

Mr.  Pardow — I  object  to  any  testimony  as  to  any  suit  brought 
against  Daniel  Finnigan. 

Mr.  Van  Ness — I  propose  to  proye  by  Mr.  Mackrett  that  in 
the  month  of  July,  1880,  or  thereabouts,  A.  A.  Pardow,  a  prac- 
ticing attorney  in  this  city,  went  to  Mr.  Mackrett  and  told  him 
that  he  wanted  him  to  bring  suit  upon  a  promissory  note  that 
would  be  drawn  in  his  fayor  and  put  in  his  hands  for  collection, 
to  which  Mr.  Mackrett  consented;  that  Mr.  Mackrett  was  then 
taken  by  Mr.  Pardow  to  his  office,  and  there  met  Daniel  Finni- 
gan, the  defendant  in  this  case;  that  at  that  time,  in  the 
Presence  of  Pardow  and  Mackrett,  a  promissory  note  was  drawn 
»y  Daniel  Finnigan,  payable  to  George  B.  Mackrett,  for  the  sum 
f  $2,615.25;  that  Mr.  Mackrett  had  not  preyious  to  that  time 
Qown  or  met  Mr.  Finnigan;  that  Mr.  Finnigan  did  not  owe 
It.  Mackrett  any  money;  that  there  was  not  any  consideration 

hatever  for  that  note,  and  that  the  note  under  those  circum- 
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stances  was  handed  either  by  Finnigan  or  Pardow,  acting  on 
his  behalf,  to  Mackrett,  and  Mackrett  brought  suit  in  the 
Superior  Court  of  the  city  and  county  of  San  Francisco  upon 
that  note;  that  a  default  was  taken  against  Finnigan;  that  the 
judgment  was  assigned  by  Mackrett  to  A.  A.  Pardow  either  im- 
mediately previous  to  its  rendition^  or  immediately  subsequent 
thereto;  that  that  judgment  was  su];>sequently  assigned  by 
Pardow  to  H.  S.  Green,  a  clerk  in  the  office  of  one  T.  L.  Skin- 
ner, an  attorney  at  law  in  this  city;  that  the  consideration  for 
the  assignment  to  Skinner  of  the  judgment  was  the  assignment 
by  Skinner  of  another  judgment  which  was  worthless  against  a 
party  who  had  no  property,  and  who  was  known  to  be  insolyent, 
and  was  so  made  with  the  knowledge  of  all  parties;  that  Mr. 
Pardow  was  cognizant  of  these  facts;  that  Mr.  T.  L.  Skinner 
and  Mr.  Pardow  were  the  attorneys  jointly  representing  Daniel 
Finnigan  in  the  case;  that  the  attorneys  A.  A.  Pardow  and  T. 
L.  Skinner  appeared  in  the  suit  of  Mary  Finnigan,  plaintiff, 
Torsus  The  Hibemia  Savings  and  Loan  Society  and  others,  de- 
fendants, number.  3203,  Superior  Court  of  San  Francisco,  pend- 
ing in  Department  3,  Mr.  Skinner  appearing  for  Mr.  Finnigan, 
Mr.  Pardow  appearing  for  Mr.  Mackrett;  tibat  they  jointly  and 
in  connection  conducted  the  case  in  that  suit  against  Mrs.  Fin- 
nigan, and  obtained  that  money  from  the  Hibemia  Bank  as 
common  property;  that  the  m'oney  was  received  by  Pardow  and 
Skinner  as  attorneys  in  that  action,  and  was  received,  on  the  be- 
half of  Daniel  Finnigan,  the  defendant  in  this  action;  that  is 
what  we  propose  to  prove. 

Objection  was  argued  by  counsel.  Plaintiff  cited  Section  336, 
Freeman  on  Judgments,  viz: 

**  Whenever  a  judgment  or  decree  is  procured  through  the 
fraud  of  either  of  the  parties,  or  by  Hie  collusion  of  both,  for  the 
purpose  of  defrauding  some  third  person,  he  may  escape  from 
the  injury  thus  attempted  by  showing  even  in  a  collateral  proceed- 
ing the  fraud  or  collusion  by  which  the  judgment  or  decree  was 
obtained." 

Citing,  among  others,  the  case  of  Eacketi  vs.  ManUwe,  where 
the  Court,  Baldwin,  J.,  says: 

'*  We  do  not  understand  this  effort  to  prove  that  Rogers  was  a 
mere  collusive  creditor  as  collaterally  impeaching  a  judgment 
within  the  meaning  of  the  familiar  rule  on  this  subject.  It  is 
merely  assailing  the  judgment  or  process  which  may  always  be 
done  by  one  not  a  party  to  it  in  cases  like  this."  In  other  words 
the  plaintiff  says :  **  I  had  possession  of,  and  property  in,  cer- 
tain goods;  this  gave  me  the  right  to  them  against  all  the  world, 
except  only  a  bona  fide  creditor  or  purchaser.  You  have  seized 
them  by  process  as  a  creditor.  I  propose  to  show  that  neither 
you  nor  the  person  whom  you  represent  are  such  creditors;  and 
therefore  my  title  is  perfect  against  you."    (li  Cal.  90.) 

Objection  overruled.     Exception. 
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Q.— Now,  I  ask  you  to  go  ahead  and  state  the  whole  transaction 
in  your  own  way  and  give  us  all  the  facts  connected  with  it. 

A. — About  the  time  set  forth  I  was  in  the  collecting  business, 
mjself  and  Mr.  Wedekind,  and  had  our  office  on  Montgomery 
street,  comer  of  Commercial,  and  there  was  a  note  left  on  the 
usual  slip  of  paper  on  the  desk  that  there  was  some  parties  there 
that  wanted  to  commence  suit. 

Q, — State  by  whom  the  note  was  signed  ? 

A. — ^I  think  it  was  signed  by  Skinner.  I  am  almost  sure  it 
was;  and  some  parties  told  me  that  they  were  going  up  to  Mr. 
Pardow's  office.  I  went  up  there  and  I  inquired  for  Skinner, 
and  Mr.  Skinner  came  out  and  said:  Oh!  Mack;  I  spoke  to  you 
some  time  ago  and  said  that  anything  I  could  throw  in  your  way 
I  would  do  it;  and  I  said  yes;  and  he  said,  I  have  got  a  note  that 
I  want  collected;  and  I  said,  well,  if  it  is  all  straight  I  will  take 
it  So  we  stepped  in  the  office  of  Mr.  Pardow,  and  there  were 
some  gentlemen,  one  in  the  back  office,  and  Mr.  Pardow  were 
there  I  believe,  and  after  some  time  Skinner  brought  me  the 
note  and  handed  it  to  me.  ******* 
The  suit  was  commenced  and  there  was  no  more  trouble  about 
it  that  I  know  of .  *  *  *  *  I  went  to  work  in 
the  Ciiy  Hall,  and  I  was  anxious  to  get  this  case  out  of  my  hands. 
I  did  not  want  any  more  trouble  with  it,  knowing  there  was 
nothing  in  it  for  me  but  a  commission.  I  had  no  claim  on  Fin- 
nigan  but  a  collection,  and  I  went  to  Mr.  Pardow's  office  and 
consulted  with  him  and  said:  "Mr.  Pardow,  I  don't  want  to  be 
annoyed  with  this  case,  and  I  would  rather  make  an  assignment 
of  it,  and  such  time  as  you  get  it  to  judgment,  whatever  services 
I  have  done,  I  know  you  will  remunerate  me. 

Q. — ^He  handed  you  an  assignment  ? 

A. — ^I  signed  an  assignment.  Now,  there  is  my  whole  con- 
nection wi&  the  case  from  the  start  to  the  fininishing.  Whether 
crooked  or  straight,  yau  have  it, 

TESTIMONY   OP   A.  A.    PAKDOW. 

Galled  for  plaintiff ;  sworn : 

Mr.  Van  Ness:  Q.^— Mr.  Pardow,  you  have  heard  the  testi- 
mony that  has  been  given  here.  The  judgment  was  assigned  to 
you  by  Mr.  Mackrett,  was  it  not  ? 

A. — It  was. 

Q. — What  disposition  did  you  make  of  that  judgment  ? 

A. — I  assigned  that  judgment  to  Mr.  Green. 

Q.-— Who  was  Mr.  Green  ? 

A. — A  gentleman  here  in  the  city. 

Q. — In  what  employment  was  he  ? 

A. — He  was  connected  with  the  mining  business  in  some  way. 

Q. — ^Was  he  not  in  Mr.  Skinner's  office  ? 

A. — ^No,  not  to  my  knowledge;  he  might  have  been, 

Q. — Don't  you  know  that  he  was  in  the  habit  of  serving  papers 

•  Mr.  Skinner  ? 
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A. — Not  that  I  know  of. 

Q, — Was  he  not  in  Mr.  Skinner's  office  more  or  less  eyeiy 
day? 

A. — I  don't  know;  I  was  not  there  every  day  myself,  and  I 
don't  know. 

Mr.  Pardow — All  this  is  taken  subject  to  our  exception. 

Mr.  Van  Ness — ^What  was  the  consideration  for  that  assign- 
ment, Mr.  Pardow,  to  Mr.  Green? 

A. — I  received  an  assignment  of  a  judgment. 

Q. — Just  a  moment  before  you  go  ahead.  Did  you  assign  to 
Green  before  the  levying  of  this  executien  on  that  money  ? 

A. — If  I  assigned. 

Q  — You  did  not  yourself  receive  any  money  on  the  judgment? 

A. — No,  sir.  I  did  not. 

Q. — Now,  what  was  the  consideration  of  the  assignment  ? 

A. — Mr.  Green  had  a  judgment  against  a  doctor  in  Los  An- 
geles, and  Mr.  Skinner,  if  I  remember  rightly,  had  an  assign- 
ment from  Green  of  that.  He  either  had  forty  per  cent,  or 
Green  had  forty  per  cent. ,  I  don't  remember  which  it  was,  and  I 
got  an  as^gnment  from  Mr.  Skinner  of  that. 

Q. — And  in  consideration  of  the  assignment  from  Skinner  to 
you,  against  the  man  in  Los  Angeles,  you  assigned  to  Green  this 
judgment  here  ? 

A. — ^Yes,  sir. 

Q.— Who  was  the  judgment  debtor  in  Los  Angeles  ? 

A. — He  was  a  Doctor  Gilcich,  I  believe. 

Q. — Had  you  ever  heard  of  him  before? 

A. — Oh,  yes,  sir;  frequently. 

Q. — What  were  his  circumstances  ? 

A. — He  had  some  property  down  there  that  his  wife  died  and 
left  him — some  property  there  that  was  in  probate. 

Q. — From  whom  did  you  get  the  information  as  to  the  prop- 
erty down  there  ? 

A. — I  got  it  from  Mr.  Skinner. 

Q. — You  had  none  other  in  regard  to  that  ? 

A. — No,  sir. 

Q. — Didn't  you  know  at  the  time  that  you  made  the  assign- 
ment of  this  Mackrett  judgment  to  Green  mat  there  was  money, 
community  property,  belonging  to  the  Finnigans,  in  the  clerk's 
office  in  this  Court,  out  of  which  you  could  realize  your  jadg* 
ment? 

A. — Yes,  sir,  I  think  I  did;  I  don't  know  exactly  how  that 
stood  now,  but  I  always  looked  upon  that — 

Q.— That  is  all. 

A. — Well,  I  wish  to  state  that  I  always  looked  upon  that 
money  in  the  clerk's  office  as  subject  to  the  order  of  the  Court, 
in  the  event  of  the  determination  of  these  different  suits  whick 
were  pending  between  the  two  Finnigans.     That  was  my  im 
pression  of  it  from  the  word  "go," 
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Q. — Didn't  you  know  at  the  time  thai  you  accepted  the  assignment 
ofOuU  judgment  that  the  suit  had  been  brought  upon  a  note,  which 
was  given  without  consideration ,  and  for  the  purpose  of  enabling 
Daniel  Finnigan  to  get  this  money  f 

A. — Yes ,  sir;   I  knew  all  about  U, 

Q. — You  knew  that  that  was  the  object  of  the  suit  ? 

A. — ^I  inferred  as  much  that  that  was  the  object  of  the  suit. 

Q. — ^And  you  knew  that  Skinner  was  the  attorney  of  Daniel 
Finnigan? 

A. — Yes,  sir. 

Q. — Was  there  not  an  attachment  gotten  out  in  this  suit  when 
it  was  originally  brought — that  Mackrett  suit? 

A. — I  don't  remember;  I  would 'nt  like  to  say. 

Q. — Well,  we  will  offer  those  papers  in  evidence,  and  can  be 
shown  to-morrow  sometime. 

Do  you  know  anything  about  the  levying  of  the  execution 
on  the  money  in  the  clerk's  office,  whereby  $1,100  was  realized? 

A. — ^All  I  remember  about  that  was,  the  Deputy  Sheriff 
came  to  me  with  the  execution — no,  it  was  after  the  execution 
was  issued,  and  after  I  had  been  in  the  case  for  Mr.  Mackrett 
and  knew  the  position  of  affairs  and  how  the  matter  stood  and 
exactly  what  to  do — to  go  to  the  clerk's  office  to  get  the  money, 
and  the  Sheriff  wanted  me  to  go  with  him  and  I  would 'nt  do  it, 
and  afterwards,  when  he  came  to  me  and  said  that  he  had  the 
Older  of  the  Judge,  signed  by  the  clerk,  I  said  I  would  go  with 


Q. — ^What  became  of  the  money  ? 

A. — The  money  was  paid  on  the  execution. 

Q. — ^Were  you  present  when  the  money  was  paid  ? 

A. — ^The  money  was  handed  to  the  Deputy  Sheriff  in  my 
pzeeence. 

Q. — ^Do  you  know  what  the  Deputv  Sheriff  did  with  it? 

A. — I  do  not,  sir;  he  went  back  to  his  office  and  that  is  the  last 
I  saw  of  him. 

Q. — ^Would  you  know  whether  Mr.  Levy  was  the  attorney  for 
yonr  assignee  in  that  suit  of  Mr.  Green? 

A. — ^I  think  he  was  retained  by  Mr.  Green. 

Q. — ^Were  you  present  at  any  time  when  Mr.  Levy,  the  attor- 
ney for  Mr.  (rreen,  your  assignee,  paid  over  that  money;  if  so, 
when  was  it  and  to  whom  was  it  paid  ? 

A.— I  think  it  was;  I  do  not  remember  exactly;  I  think  the 
money  was  paid  by  the  Sheriff  to  Mr.  Levy,  and  by  him  I  think 
i'  ^as  turned  over  to  Mr  Skinner  or  Mr.  Green,  I  forget  which. 

Q. — Were  you  not  present  when  it  was  paid  over  to  Mr.  Skin- 
:   r? 

L.— No,  sir,  I  was  not. 

\. — Axe  you  positive  about  that  ? 

.. — The  money  was  paid  by  Mr.  Levy  to  Mr.  Green. 

:. — Were  you  present  at  that  time  ? 
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A. — Well,  not  exactly;  it  was  done  in  the  District  Attorney's 
office,  in  a  suite  of  four  rooms;  I  was  not  in  the  immediate  room; 
I  was  in  one  of  the  rooms. 

Q. — Was  Mr.  Skinner  there  at  that  time? 

A. — He  was  there. 

Q. — Do  you  remember  of  having  testified  in  a  proceeding  in 
this  Court  that  you  were  present  at  that  time  when  the  money 
was  paid  over  to  Skinner;  do  you  recollect  haying  so  testified? 

A. — I  do  not  remember;  I  have  got  the  testimony  here;  I 
do  not  remember;  I  have  the  testimony  here  taken  before  Judge 
Allen. 

Q. — Well,  will  you  just  look  at  your  testimony  there  and  see 
what  you  testified  to  there  ? 

A. — I  considered  that  after  I  assigned  that  judgment  to  l^Ir. 
Green  I  had  nothing  more  to  do  with  it. 

Q. — I  understand  that,  but  I  want  to  get  your  connection? 

A, — And  I  wouldn't  be  here  to  try  this  case  if  Mr.  Skinner 
was  in  town,  but  as  Mr.  Finnigan  had  no  means  to  obtain 
anybody  else,  under  the  circumstances  of  the  case  I  took  it; 
what  I  testified  here  is  correct,  of  course,  as  it  happened  soon 
after  the  transaction,  and  it  would  be  the  truth. 

Mr.  Pardow — If  your  Honor  please,  in  my  last  testimony  I 
stated  on  information,  and  I  did  object  to  my  own  testimony  on 
the  ground  that  it  is  hearsay,  immaterial  and  irrelevant. 

Motion  denied.     Exception. 


New  Law  Pablications. 


Pboobsdings  in  Bem,  by  Bufus  Waples.    Callaghan  &  Co.,  Chi- 
cago, publishers. 

The  rapid  advance  of  railroads,  and  the  indifference  with 
which  they  take  (directly  and  indirectly)  the  property  of  others, 
is  one  of  the  many  causes  calling  for  a  thorough  understanding 
of  the  laws  embraced  in  a  work  with  the  above  title.  The  in- 
troduction is  written  by  Judge  Cooley,  and  the  stamp  of  his  en- 
dorsement thereby  attaches  to  this  book.  We  will,  at  a  future 
time,  review  it  at  length.  At  present  we  content  ourselves  with 
quoting  the  concluding  paragraph  of  the  book: 

'^  There  can  be  no  royal  road  id  the  condemnation  of  a  man's 
property  irrespective  of  his  interests  and  his  right  to  be  heard. 
The  Constitution  must  not  be  violated  by  the  tafing  of  property 
without  due  process  of  law;  a  dumb,  inanimate  defendant  must 
not  be  denied  defense  through  its  owner;  doors  of  justice  must 
not  be  barred  to  rightful  litigante,  nor  opened  to  defaulted  ones 
through  misapprehension  of  the  eifect  of  notice;  nor  should  the 
fiction  of  the  primary  responsibility  of  a  thing  ever  -be  recog- 
nized without  the  simultaneous  recognition  of  its  underlying 
fact." 
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No.  6774. 

CAMP  ET  AL.,  Eespondents,  vs.  GBIDEK,  Appellant. 

MoBiGAQE  —  Estate  of  Dbckaseo  Pebson  —  Pbesentation  of  Claim — 
Homestead — Code  of  Pbocbdubb — Administbation.  A  mortgage 
was  executed  in  1872,  joined  in  by  husband  and  wil  e.  October  21, 1874, 
the  husband  filed  a  declaration  of  homestead  on  the  mortgaf;[ed 
premiFOS,  and  in  1878  died,  leading  as  his  sole  heir  defendant,  his 
widow.  On  June  1,  1878,  letters  of  administration  were  granted  to 
defendant,  who  qualified,  etc.  On  the  21st  oLthe  same  month,  after 
due  proceedings  had,  the  premises  were  set  off  to  defendant  as  a 
homestead.  The  action  in  hand  was  to  foreclose  the  mortgage, 
commenced  December  3l8t,  1878.  The  mortgage  claim  was  not 
presented  to  the  administratrix,  but  plaintiffs  expressly  waived  any 
and  all  recourse  against  any  other  property  of  the  estate;  etc.,  and 
daimed  that  under  Section  1500,  G.  0.  P.,  as  it  was  in  1876  and  since, 
they  were  entitled  to  recover  without  presentation  of  the  claim.  De- 
fendant relied  upon  Section  1475.  C.  G.  P.,  as  it  was  from  March  24, 
1874,  to  April  16,  1880.  Both  sections  were  in  force  at  the  death  of 
the  husband  and  at  the  time  of  the  commencement  of  this  action. 
Held,  they  should  be  so  construed  as  to  maintain  both,  if  possible. 
This  can  be  done  by  limiting  the  operation  of  Section  1500  to  all 
mortgages  and  liens  other  than  liens  or  incumbrances  on  the  homestead 
specifically  required  to  be  presented  by  Section  1476. 

In. — Id.  The  purpose  of  the  Legislature  in  providing,  by  Section  1476,  that  if 
there  be  sabsisting  liens  or  incumbrances  on  the  homestead,  the  claims 
secured  thereby  must  be  presented  and  allowed  as  other  claims  against 
the  estate,  was  undoubtedly  to  preserve  the  homestead,  if  possible. 
That  pnpose  is  as  clearly  shown  as  can  be  by  the  language  employed 
in  the  section :  ''If  the  funds  of  the  estate  be  adequate  to  pay  all 
claims  allowed  against  the  estate,  the  claims  'so  secured  must  be  paid 
out  of  such  funds.  If  the  funds  of  the  estate  be  not  sufficient  for  that 
purpose,  the  claims  so  secured  shall  be  paid  proportionately  with 
other  claims  allowed;*'  and  this  is  followed  with  the  express  declaration 
that  *'  the  Haus  or  incumbrances  on  the  homestead  shall  only  be  en- 
forced against  the  homestead  for  any  deficiency  remaining  alter  such 
payment." 

Id.— Afteb  Acquibed  Title.  A  subsequently  acquired  title  from  the 
Government  of  the  United  States  inures  to  the  benefit  of  a  prior 
mortgagee. 
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Appeal  from  Eighth  District  Court,  Del  Norte  County. 

Cooper  and  Gibbons,  for  appellant. 
J,  E,  Murphy,  for  respondents. 

Boss^  J.^  delivered  the  opinion  of  the  Court: 

L.  B.  Grider,  on  the  25th  of  June,  1872,  executed  to  the 
plaintiffs. his  promissory  note  for  the  sum  of  twenty-three 
hundred  and  twenty  dollars.  To  secure  its  payment  he  and 
his  wife,  Bebecca  C.  Grider,  joined  in  the  execution  to  the 
plaintiffs  of  a  mortgage  upon  certain  properir,  a  part  of 
which  the. husband  was  at  tue  time  cultivating,  but  the  title 
to  which  was  then  in  the  Govdrnment  of  the  United  States. 
Grider  afterwards,  in  the  year  1873,  obtained  the  title  to  the 
property,  and  the  title  thus  acquired  by  him  inured  to  the 
benefit  of  his  mortgagees.  {Christy  vs.  Dana,  42  Cal.  179; 
Kerkaldie  vs.  Larraoee,  31  Cai.  445;  Clark  vs.  Baker,  14  Cal. 
612.)  Subsequently,  to  wit,  on  the  21st  of  October,  1874, 
Grider  filed,  pursuant  to  the  statutes  of  the  State,  a  declara- 
tion of  homestead  on  the  mortgaged  premises,  and  on  or  about 
the  26th  of  February,  1878,  died  in  the  county  of  Del  Norte, 
leaving  as  his  sole  heir  his  widow,  the  defendant  Bebecca  C. 
Grider.  On  the  first  of  June  thereafter  letters  of  administra- 
tion upon  the  estate  of  the  deceased  were  duly  granted  by  the 
Probate  Court  of  said  county  to  the  8;aid  Eebecca,  who  duly 
qualified  as  administratrix  and  entered  upon  the  discharge  of 
the  duties  of  her  office.  On  the  21st  of  June,  1878,  the 
Probate  Court,  after  due  proceedings  had,  set  off  the  said 
premises  to  the  said  Bebecca  as  a  homestead.  The  present 
action  was  instituted  to  foreclose  the  mortgage.  The  com- 
plaint does  not  aver,  nor  do  the  findings  show,  that  the  mort- 
gage claim  was  ever  presented  to  tne  administratrix  for 
allowance,  but  the  plaintiffs  in  their  complaint  allege  that  they 
''expressly  waive  any  and  all  recourse  against  any  other 
property  of  the  estate  of  the  said  L.  B.  Grider,  deceased, 
other  than  the  premises  described  in  said  mortgage;"  and 
they  contend,  that  having  thus  waived  all  recourse  against 
any  other  property  of  the  estate,  they  are  entitled  to  main- 
tain this  action  without  presentation  of  the  mortgs^e  claim, 
by  virtue  of  Section  1500  of  the  Code  of  Civil  I^rocedure, 
which  is,  and  since  March  15,  1876,  has  been,  as  follows: 
''No  holder  of  any  claim  against  an  estate  shall  maintain 
any  action  thereon,  unless  the  claim  is  first  presented  to  the 
executor  or  administrator,  except  in  the  following  case :  An 
action  may  be  brought  by  any  holder  of  a  mortgage  or  lien 
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io  enforce  the  same  against  the  property  of  the  estate  subjeot 
thereto,  where  ail  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  in  the  complaint." 

The  appellant,  who  was  ihe  defendant  in  the  Court  below, 
relies  on  Section  1475  of  same  Code,  which,  from  March  24, 
1874,  to  April  16,1880,  reads  thus:  ''If  the  homestead 
selected  and  recorded  prior  to  the  death  of  the  decedent 
be  returned  in  the  inventory  appraised  at  not  exceeding 
five  thousand  dollars  in  value,  or  was  previously  ap- 
praised as  provided  in  the  Civil  Code,  and  such  appraised 
value  did  not  exceed  that  sum,  the  Probate  Court  must,  by 
order,  set  it  off  to  the  persons  in.  whom  title  is  vested  by  the 
preceding  section.  If  there  be  subsisting  liens  or  incum- 
Drances  on  the  homestead,  the  claims  secured  thereby  must 
be  presented  and  allowed  as  other  claims  against  the  estate. 
If  the  funds  of  the  estate  be  adequate  to  pay  all  claims 
allowed  against  the  estate,  the  claims  so  secured  must  be 
paid  out  of  such  funds.  If  the  funds  of  the  estate  be  not 
sufficient  for  that  purpose,  the  claims  so  secured  shall  be 
paid  proportionately  with  other  claims  allowed,  and  the 
liens  or  incumbrances  on  the  homestead  shall  only  be  en- 
forced against  the  homestead  for  any  deficiency  remaining 
after  such  payment." 

Both  of  the  sections  quoted  were  in  force  at  the  time  of 
Ghrider's  death  and  at  the  time  of  the  commencement  of  the 
present  action.  They  should  be  so  construed  as  to  maintain 
both,  if  possible.  This  can  be  done  by  limiting  the  operation 
of  Section  1500  to  all  mortgages  and  liens  other  than  liens  or 
incumbrances  on  the  homeateady  specifically  required  to  be 
presented  by  Section  1475.  (Gonzales  vs.  Wasson,  51  Cal. 
297;  Langenour  vs.  French,  34  Cal.  92.) 

The  purpose  of  the  Legislature  in  providing,  by  Section 
1475,  that  if  there  be  subsisting  liens  or  incumbrances  on 
the  homestead,  the  claims  secured  thereby  must  be  pre- 
sented and  allowed  as  other  claims  against  the  estate,  was 
undoubtedly  to  preserve  the  homestead  if  possible.  That 
purpose  is  as  clearly  shown  as  can  be  by  the  language  em- 
ployed in  the  section :  ''If  the  funds  of  the.  estate  be  adequate 
to  pay  all  claims  allowed  against  the  estate,  the  claims  so 
secured  must  be  paid  out  of  such  funds.  If  the  funds 
of  the  estate  be  not  sufficient  for  that  purpose,  the 
claims  so  secured  shall  be  paid  proportionately  with  other 
claims  allowed;"  and  this  is  followed  with  the  express 
declaration  that  "the  liens  or  incumbrances  on  the  home- 
stead shall  only  be  enforced  against  the  homestead  for  any 
deficiency  remaining  after  such  payment." 
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Judgment  reversed  and  cause  remanded,  with  directions 
to  the  Court  below  to  sustain  the  demurrer  to  the  complaint. 

We  concur:  Morrison,  C.  J.,  Thornton,  J.,  Myrick,  J., 
McEinstiy,  J. 

I  dissent:    McEee,  J. 


In  Bank. 

[Filed  October  30,  1882.] 

No,  10,762. 

PEOPLE,  Respondent,  vs.  HELBING,  Appellant. 

Battbbt — Assault  with  Deadly  Wbapom — ^Ykbdigt.  The  offense  of  battery 
is  not  included  within  nor  is  it  an  ingredient  of  the  offense  of  assault 
•    with  a  deadly  weapon,  with  a  felonious  intent. 

Id. — JsoPABDT — Intobmation.  Under  an  information  for  assault  with  a 
deadly  weapon  with  intent  to  commit  bodily  injury,  defendant  cannot 
legally  be  convicted  of  battery;  such  a  conviction,  especially  when  set 
aside  on  motion  of  defendant,  constitutes  no  bar  to  a  second  trial 
upon  the  same  information. 

Id. — Id.  To  entitle  a  defendant  to  the  plea  of  autrefois  convict  or  acquit, 
it  is  necessary  that  the  offense  charged  be  the  same  in  law  and  in  fact. 

Appeal  from  Superior  Court,  San  Francisco. 

B,  P.  WrigJUy  for  appellant. 
Attorney-General  Hart,  for  respondent. 

McE^E,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  conviction,  and  an 
order  denying  a  motion  for  a  new  trial,  upon  the  second  trial 
of  an  information  for  the  offense  of  assault  with  a  deadly 
weapon,  with  intent  to  commit  bodily  injury. 

The  defendant  was  convicted  of  battery  on  the  first  trial 
of  the  information;  from  that  judgment  he  appealed  to  the 
Supreme  Court,  and,  on  the  hearing  of  his  appeal,  the  judg- 
ment was  reversed  and  the  cause  remanded  for  a  new  trifd. 
At  the  second  trial  the  defendant  pleaded,  in  addition  to  his 
plea  of  not  guilty,  the  pleas  of  former  acquittal  of  the 
offense  charged,  and  twice  in  jeopardv  for  the  same  offense. 
These  pleas  were  found  against  him  by  the  jury,  under  the 
instructions  of  the  Court.  Upon  the  plea  of  not  guilty  he 
was  found  guilty  as  charged  in  the  information,  was  so  ad- 
judged and  sentenced,  and  from  the  last  conviction  the 
present  appeal  has  been  taken. 


People  v.  Hblbino.  341 

It  is  contended,  on  behalf  of  the  appellant,  that  the  con- 
viction is  erroneous,  because  by  the  former  conyiction  of 
"  battery  "  he  was  acquitted  of  the  offense  for  which  he  now 
stands  convicted.  But  the  former  conyiction  did  not  legally 
operate  as  an  acquittal  of  the  offense  charged  in  the  informa- 
tioD,  unless  it  was  for  an  offense  included  within  the  offense 
charged;  and  that  presents  the  question,  whether  the  offense 
of '' battery"  is  included  within  or  is  an  ingredient  of  the 
offense  of  assault  with  a  deadly  weapon,  with  a  felonious  in- 
tent. 

The  essential  elements  of  the  last  named  offense  are  the 
assault,  the  weapon,  and  the  intent.  An  assault  is  an  un- 
lawful attempt  coupled  with  a  present  ability  to  commit  a 
Tiolent  injury  upon  the  person  of  another.  (Sec.  240.  Pen. 
C.)  This  offense  is  punishable  by  fine  or  by  imprisonment 
in  the  county  jail  (Sec.  241,  Id.),  and  is  therefore  a  mis- 
demeanor; but  when  made  with  a  deadly  weapon,  with  a 
felonious  intent,  it  develops  into  a  felony  (Sees.  221,  246, 
Id.),  which,  in  its  elements  and  unity,  includes  the  mis- 
demeanor. (People  ys.  Vanard,  6  Cal.  562;  People  vs. 
English,  30  Id.  214;  Et  parte  Ah  Cha,  40  Id.  426;  JEx  parte 
Max,  44  Id.  579.) 

The  offense  of  battery  is  the  unlawful  use  of  force  or  yio-  , 
lence  upon  the  person  of  another;  it  is  also,  like  an  assault, 
a  misdemeanor,  because  it  is  punishable  by  fine  or  imprison- 
ment in  the  county  jail,  or  by  both  fine  and  imprisonment 
(Sees.  242,  243,  Id.);  it  is  therefore  a  greater  offense  than 
assault,  and,  being  the  greater,  it  includes  the  less.     But 
the  less  does  not  include  the  greater.     Battery,  therefore, 
includes  assault,  but  assault  does  not  include  battery;  nor  is 
the  latter  included  within  nor  an  in^edient  of  the  offense 
of  assault  with  a  deadly  weapon  with  a  felonious  intent. 
Upon   trial   for  the  latter  offense  a  defendant  could  not 
equally  be   conyieted  of  battery;   and  such  a  conviction, 
especially  when  set  aside  on  motion  of  defendant  himself,  con- 
stitutes no  bar  to  a  second  trial  upon  the  same  indictment  or 
information.     To  entitle  a  defendant  to  the  plea  of  autr^ois 
oonyict  or  acquit,  it  is  necessary  that  the  offense  chargedf  be 
the  same  in  law  and  in  fact.     {Com.  ys.  Bobv,  12  Pick.  604; 
State   vs.  Standifer,  5  Port.  530;  Reg.  Taylor,  3   B.  &   C. 
602.) 

There  is  no  error  in  the  record  prejudicial  to  the  rights  of 
the  appellant. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McBLinstry,  J.,  Thornton,  J.,  Myrick, 
J.,  Sharpstein,  J. 
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ONEsn  17.  Freelon. 


Depabticent  No.  2. 


[FUed  October  30,  1882.1 

No.  7235. 

ONESTI,  Appellant, 

vs. 

FKEELON,  Judge,  etc.,  Bespondent. 

Wbit  of  Bsvibw— Judos — Goubt — Musicipai.  Ooubt  of  Appkaxi.  The 
Superior  Oonrt  dismissed  a  writ  of  review  and  affirmed  the  jadg- 
ment  of  the  late  Monioipal  Court  of  Appeals  of  San  Francisco.  The 
writ  was  directed  to  Thomas  W.  Froelon,  as  Judge  of  such  Court, 
and  the  return  was  made  by  him.  Held,  under  1070,  C.  G.  P.,  the 
writ  should  have  been  directed  to  the  Court,  and  the  return  made  by 
the  Clerk. 

Id. — Id.  The  proceeding  contemplated  bj  the  Code  is  a  proceeding  against 
the  tribunal  instead  of  the  Judge. 

Id. — Id. — Motion — PBAcmoB — Pbesumptzon.  The  motion  to  dismiss  was 
made  on  the  grounds  that  the  writ  was  improperly  issued  and  for  want 
of  prosecution.  The  order  granting  the  motion  did  not  state  the 
grounds  on  which  it  was  granted.  Meld,  the  presumption  is  that  it 
was  on  both  grounds  stated  in  the  motion. 

Id. — Id.  Where  a  motion  is  granted  dismissing  a  proceeding  of  this  kind 
on  the  grounds  that  the  writ  was  improperly  issued  and  for  want  of 
prosecution,  the  merits  of  the  case  (further  than  may  neoeasarily 
result  from  granting  the  motion)  are  not  for  adjudication.  Accord- 
ingly,  so  much  of  the  order  as  affirmed  the  judgment  of  the  liunicipil 
Court  of  Appeals  was  made  without  authority  of  law,  and  was  error. 

Appeal  from  Superior  Court.  San  Francisco. 

A.  D.  Splivcdo,  for  appellant. 
J.  G.  Severance,  for  respondent. 

By  the  Coubt  : 

The  Court  below  made  an  order  granting  a  motion  to  dis- 
miss the  writ  of  review  and  affirming  a  judgment  of  the 
Municipal  Court  of  Appeals.  The  allegations  in  the  petition 
and  the  relief  demanded  are  pointed  to  said  Thomas  W. 
Freelon,  Judge  of  the  Municipal  Court  of  Appeals  of  the 
city  and  countjr  of  San  Francisco;  the  writ  of  review  was 
directed  to  said  Thomas  W.  Freelon,  as  such  Judge,  and 
the  return  was  made  by  him. 

According  to  Section  1070,  Code  of  Civil  Procedure,  the 
writ  should  have  been  directed  to  the  Court  instead  of 
the  Judge,  and  the  return  should  have  been  made  by  the 
Clerk.  The  proceeding  contemplated  by  the  Code  is  a  pro- 
ceeding against  the  tribunal  instead  of  the  Judge. 

The  motion  to  dismiss  was  made  on  the  grounds  that  the 
writ  was  improperly  issued  and  for  want  of  prosecution. 
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The  order  granting  the  motion  does  not  state  the  grounds 
on  which  it  was  granted;  therefore  we  presume  it  was  on 
both  grounds  stated  in  the  motion. 

Where  a  motion  is  granted  dismissing  a  proceeding  of  this 
kind,  on  the  grounds  that  the  writ  was  improperly  issued 
and  for  want  of  prosecution,  the  merits  of  the  case  (further 
than  may  necessarily  result  from  granting  the  motion)  are 
not  for  adjudication.  Therefore,  so  mucn  of  the  order  as 
affirmed  the  judgment  of  the  Municipal  Court  of  Appeals 
was  made  without  authority  of  law,  and  was  error.  The 
cause  is  remanded  with  instructions  to  strike  out  of  the  order 
the  objectionable  clause,  and  in  all  other  respects  the  order 
is  affirmed. 

Department  No.  1. 


[Filed  November  8,  1882.] 

No.  7518. 

STEELE,  Eespondent, 

vs. 

SUPERVISORS  OF  MERCED  COUNTY,  Appellant. 

AfPiAii — KonoK — Atfidatit. 

« 

Appeal  from  Superior  Court,  Merced  County. 

Farrar,  Wigginton,  and  Ward,  for  appellant. 
Laura  De  Iforce  Gordon,  for  respondent. 

Appeal  dismissed  upon  authority  of  B^ed  vs.  AUison,  10 
Pac.  C.  L.  J.  239. 

Depabtmbnt  No.  2. 


[Piled  November  2,  1882.] 

No.  8531. 

BARROILHET,  Respondent, 

vs. 
FI8CH  ET  AL.,  Appellants. 

AanoHMKNT—IiisoLTKNOT.     Assignment  by    insolvent  for    the  benefit    of 
creditors  held  yalid. 

Appeal  from  Superior  Court,  San  Prancisco. 

Nye^  York  &  WhUtoarth,  for  appellants. 
Edward  J  Pringle,  for  respondent. 
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By  the  Coubt  : 

The  assignment  from  A.  Yorbe  to  the  plaintLBT  was  a  valid 
assignment,  none  of  the  objections  thereto  being  well  taken. 

It  is  unnecessary  for  us  to  pass  upon  the  question  of  the 
remedy,  as  no  point  is  made  upon  it. 

Judgment  and  order  affirmed. 


Department  No.  2. 


[Filed  November  1,  1882.] 

No.  7425. 

CTiARK,  Appellant,  vs.  CLAYTON  et  al.,  Respondents. 

Injunction — ^AcnoN — UNDisTAxiNa — Nonbxtzt.  Suit  upon  an  tmdertakiiig 
giTen  on  the  issuanoe  of  an  injan<rtion  in  the  action.  (Nichci  ^ 
LitUefield,)  The  undertaking  contained  the  condition  that  Nidiol 
would  pay,  etc.,  if  the  Court  finally  decided  that  plaintiff  was  not  en- 
titled to  the  injunction.  An  order  was  made  diaaolyingthe  injunetion 
and  continuing  the  cause  for  the  term.  After  the  injunction  was 
dissolved,  and  while  the  cause  was  so  continued,  suit  in  hand  was 
brought.    Held,  it  was  prematurely  brought. 

Appeal  from  Superior  Court,  San  Francisco. 

B.  S.  Brooks^  for  appellant. 

Floumoy,  Mhoon  &  Flowmoy,  for  respondents. 

By  the  Couet  : 

In  this  case,  we  are  of  opinion  that  the  action  was  pre- 
maturely brought  and  the  nonsuit  was  properly  granted. 
Judgment  affirmed. 

Depabtment  No.  2. 


[Filed  November  2,  1882.] 

No.  7452. 

BLOCKMAN  et  al..  Appellant, 

vs, 
MABSICANO  ET  AL.,  Respondents. 

Mechanio's  Libn — Claim — Cash.  Complaint  for  a  mechanic's  fien.  The 
claim  of  lien  in  stating  the  terms,  time  given,  and  oondittons  of  the 
contract,  used  the  words,  *'  Cash  upon  demand,  in  gold  coin  of  the 
United  States."    Eeld,  a  substantial  compliance  with  the  statate. 

Id. — Id.  Hooper  vs.  Flood,  64  Oal.  221,  presented  a  statement  qnite  dilEBr- 
ent  in  effect  from  that  here  presented. 

Appeal  from  Superior  Court,  San  Francisco. 
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Otorge  D.  Shadburiie,  for  appellants. 
Boche  &  Desbecky  for  respondents. 

By  the  Coubt: 

The  claim  of  lien  in  this  case,  in  stating  the  terms,  time 
given  and  conditions  of  the  contract,  used  the  words  ''  cash 
upon  demand,  in  gold  coin  of  the  United  States.**  This  was 
a  substantial  compliance  with  the  requirement  of  the  statute. 
The  case  of  Hooper  vs.  Floods  54  Cal.  221,  presented  a  state- 
ment quite  different  in  effect  from  that  here  present<ed. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 


THE   RAILROAD  TAX  CASE. 


In  the  Circuit  Court  of  the  United  States. 

NIMTH   CIRCUIT,    DISTRICT   OF   CALIFORNIA. 


COUNTY  OF  SAN  MATEO 
SOUTHERN  PACIFIC  RAILROAD  COMPANY. 

L  The  Fourteenth  Amendment  of  the  ConBtitution,  in  declaring  that  no  State 
shall  deny  to  any  person  within  its  jurisdiction  the  *'  equal  protection  of  the 
laws,  *'  imposes  a  limitation  upon  the  exercise  of  all  the  powers  of  the  State, 
which  can  touch  the  individual  or  his  proi>erty,  including  among  them  that 
of  taxation. 

2.  The  "  equal  protection  of  the  laws  "  to  any  one  implies  not  only  that  he  has  a 
right  to  resort,  on  the  same  terms  with  others,  to  the  Courts  of  the  country 
for  the  security  of  his  person  and  property,  the  prevention  and  redress  of 
wrongs,  and  the  enforcement  of  contracts,  but  also  tnat  he  is  exempt  from  any 
greater  burdens  or  charges  than  such  as  are  e(^uallv  imposed  upon  all  others 
tmder  like  circumstances.  This  equal  protection  forbids  unequal  exactions 
of  any  kind,  and  among  them  that  of  unequal  taxation. 

^  Uniformity  in  taxation  requires  uniformity  in  the  mode  of  assessment  as  well 
as  in  the  rate  of  percentage  charged. 

4.  By  the  thirteenth  article  of  the  Constitution  of  California,  "a  mortgage, 
deed  of  trust,  contract,  or  other  obligation  by  which  a  debt  is  securra,  is 
treated,  for  the  purpose  of  assessment  and  taxation,  as  an  interest  in  the 
property  affected  thereby,"  and,  **except  as  to  railroad  and  other  quasi  public 
corporations,"  the  value  of  the  property  affected,  less  the  value  of  the 
security,  is  to  be  assessed  and  taxed  to  its  owner,  and  the  value  of  the  se- 
curitv  IS  to  be  assessed  and  taxed  to  its  holder.  (Sec.  4.)  But  by  the  same 
article  "the  franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of  all 
nulroads  operated  in  more  than  one  county,"  are  to  be  assessed  at  their 
actuiJ  value,  and  apportioned  to  the  counties,  cities,  and  districts  in  whidh 
the  roads  are  located,  in  proportion  to  the  number  of  miles  of  railway  laid 
therein,  no  deduction  from  this  value  being  allowed  for  any  mortgages  on 
the  property:  Held,  That  in  the  different  modes  thus  prescribed  of  assess- 
ing the  value  of  the  property  of  natural  persons  and  the  property  of  railroad 
corporations  as  the  oasis  of  taxation,  there  is  a  departure  from  the  rule  of 
equality  and  uniformity. 
Private  corporations  are  persons,  within  the  meaning  of  the  first  section  of  the 
Fourteenth  Amendment,  and  are  entitled,  so  far  as  their  property  is  con- 
cerned, to  the  equal  protection  of  the  laws . 


346  CiouNTY  OF  San  Mateo  v.  8.  P.  E.  R.  Co. 


6.  Neither  the  Constitution  nor  the  Uws  of  California  relating  to  the  aiMMiBUieiit 

of  railroads  operated  in  more  than  one  county  provide  for  notice  to  the 
owner,  or  an  opportunity  for  him  to  be  heard  at  any  stage  of  the  proceeding. 
In  this  respect  both  conflict  with  the  s^uaranty  that  no  one  shall  be  deprived 
of  his  property  without  due  proceee  otlaw. 

7.  Whatever  the  character  of  the  proceeding,  by  which  one  is  deprived  of  his 

property,  whether  judicial  or  administrative;  and  whether  it  takes  the 
property  directly,  or  creates  a  charge  or  liability  which  max  be  the  basis  of 
taking  it,  the  law  directing  the  proceeding  must  provide  for  some  kind  d 
notice,  and  offer  to  the  owner  an  opportunity  to  be  heard,  or  the  proceeding 
will  want  the  essential  innedient  of  due  process  of  law. 

8.  The  provisions  of  Article  XIII  of  the  Constitution  of  California,  treating  of 

revenue  and  taxation,  are  not  conditions  upon  the  continued  existence  of 
railroad  corporations. 

9.  .The  State  possesses  no  power  to  withdraw  corporations  from  the  goarantiei  of 

the  Federal  Constitution.  Whatever  property  a  corporation  lawfully  ac- 
quires is  held  under  the  same  guaranties  which  protect  the  property  of 
natural  persons  from  spoliation. 

10.  Under  the  reserved  power  to  amend,  alter,  or  repeal  the  laws  under  which 

private  corporations  are  formed,  the  State  cannot  exercise  anv  control  ever 
the  property  of  a  corporation,  except  such  as  may  be  exercised  through  con- 
trol^ over  its  franchise,  and  over  like  property  of  natural  persons  engaged 
in  similar  business.  It  cannot  divest  property  or  rights  which  have  bcNCome 
vested 

11.  The  Constitution  of  California  (Sec  15,  Art.  IV)  provides  that  *'  on  the  final 

passage  of  all  bills  they  shall  be  read  at  length  and  the  votes  shall  be  by 
yeas  and  nays  upon  each  bill  separately,  and  shall  be  entered  on  the  jonrnal, 
and  no  bill  shall  become  a  law  without  the  concurrence  of  a  majority  of  the 
members  elected  to  each  house. "  Under  this  provision  the  Court,  to  infonn 
itself,  will  look  to  the  joumiJs  of  the  Legislature,  and  if  it  appear  therefrom 
that  the  bill  did  not  pass  by  the  constitutional  majority,  then  it  will  not  be 
regarded  as  a  law. 

12.  The  jowmls  of  the  Legislature  show  that  the  Act  of  March  14th,  1881,  men- 

tioned in  the  opinion,  never  became  a  law. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  commenced  by  the  county  of  San  Mateo,  of 
California,  under  the  provisions  of  an  Act  of  ihe  State,  of  1880, 
(Statutes  of  1880,  page  136),  for  the  recovery  of  State  and  couniy 
taxes,  claimed  to  be  due  from  the  defendant  to  the  plaintiff  for 
the  fiscal  year  1881- *82  The  complaint  is  in  the  form  prescrihed 
by  the  statute.  The  amended  answer  contains  a  general  denial 
of  every  allegation  of  the  complaint,  and  sets  up  special  matters 
as  a  defense.  With  this  general  denial  the  Court  does  not  deal; 
it  deals  only  with  the  special  matters  pleaded,  it  having  been 
agreed  by  counsel  that  if  they  constitute  a  defense  to  the  action 
judgment  final  shall  be  entered  for  the  defendant,  otherwise  for 
the  plaintiff. 

The  material  averments  of  the  answer  in  this  respect  are,  that 
the  defendant  is  a  corporation  existing  under  the  laws  of  the 
United  States  and  of  the  State  of  California,  having  its  principal 
place  of  business  in  the  city  and  county  of  San  Francisco  ;  tha^ 
it  was  organized  in  the  year  1878  under  an  Act  of  the  Legislfl 
ture  of  the  State,  entitled  **  An  Act  to  provide  for  the  incorpora 
tion  of  railroad  companies,  the  management  of  the  affairs  thereoi 
and  other  matters  relating  thereto,"  approved  May  30th,  1861 
that  the  term  of  its  existence  was  to  be  fifty  years  from  the  dat 
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of  its  organization  ;  that  it  is  still  in  existence  under  said  laws, 
except  in  so  far  as  its  existence  and  character  are  affected  by  the 
federal  enactments  referred  to  and  made  part  of  the  answer;  that 
many  of  its  stockholders  and  members  now  are  and  ever  have 
been  citizens  of  the  United  States,  residents  of  the  State  of  Cal- 
ifornia, while  many  other  stockholders  and  members  are  citizens 
of  the  United  States  and  residents  of  States  other  than  the  State 
of  California;  that  it  constructed  a  line  of  railroad  known  as  the 
Southern  Pacific  Railroad,  which  commences  at  the  city  of  San 
Francisco,  and  extends  in  a  southerly  direction  to  connect  with 
the  Texas  and  Pacific  Railroad  and  the  Atlantic  and  Pacific  Rail- 
road, both  of  which  are  chartered  by  Act  of  Congress;  that  prior 
to  the  first  day  of  Januarv%  1881,  it  was  indebted  to  divers  persons, 
citizens  of  the  United  States,  many  of  them  citizens  and  residents 
of  the  State  of  California,  in  large  sums  of  money,  which  were 
advanced  for  and  used  in  the  construction  and  equipment  of  the 
defendant's  railroad;  that  to  secure  the  payment  of  such  indebt- 
edness, the  company,  prior  to  the  Ist  day  ot  January,  1881,  ex- 
ecuted and  delivered  a  mortgage  upon  its  railroad,  rolling-stock, 
appurtenances,  and  franchise,  and  upon  divers  tracts  of  land  be- 
longing to  it  and  situated  in  different  parts  of  the  State;  that  the 
indebtedness  so  secured  exceeds  three  thousand  dollars  per  mile, 
and  is  still  subsisting,  secured  as  aforenaid,  no  part  thereof  hav- 
ing been  paid  except  its  accruing  interest. 

It  is  further  averred  that  the  assessment,  according  to  which 
the  taxes  claimed  were  levied,  was  made  on  the  2d  day  of  May, 
1881,  by  the  Board  of  Equalization  of  the  State  of  California; 
that  the  Board  assessed  against  the  defendant  the  whole  of  its 
laibroad  property,  and  failed  to  deduct  from  its  value  the  mort- 
gage given  thereupon  to  secure  said  indebtedness;  that  the  as- 
sessment was  made  without  notice  to  the  defendant,  and  that 
neither  the  Constitution  nor  the  laws  of  the  State  of  California 
provided  in  respect  to  such  assessment  an  oppoi*tunity  of  time, 
place,  or  tribunal  for  the  defendant  to  be  heard,  or  for  any  notice 
to  the  defendant  before  its  liability  was  fixed;  that  all  owners  of 
railroad  property  situated  in  said  State,  and  operated  in  more 
than  one  county,  as  is  the  property  of  the  defendant,  are  denied 
any  protection  from  the  laws  of  California,  which  require  with 
respect  to  other  property  that  notice  of  its  assessment  shall  be 
given  to  the  owners;  which  require  that  before  its  liability  shall 
be  fixed  an  opportunity  to  be  heard  shall  be  afforded  to  them; 
which  give  to  tiliem  an  appeal  from  the  assessor  to  a  Board  of 
Equalization;  which  require  the  assessment  to  be  made  in  the 
counties  in  which  the  property  is  situated,  and  prevent  its  being 
;  lade  in  localities  distant  from  the  situs  of  the  property;  and 
'  hich  allow  deductions  from  its  valuation  for  indebtedness  se- 
<  "ured  by  mortgage. 

It  is  further  averred  that  at  and  before,  and  ever  since,  the 
i  loption  of  the  Constitution  of  California  now  in  force,  there 
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were  and  have  been  existing  under  the  laws  of  said  State  corpo- 
rations of  various  kinds,  formed  for  the  purpose  of,  and  actaidly 
operating  and  doing  business  and  holding  and  using  property,  in 
more  thim  one  county  in  the  State;  that  at  all  said  times  there 
were,  and  there  are  now,  divers  natural  persons,  residents  of 
said  State,  operating  property  in  more  than  one  county;  that  at 
all  of  said  times  there  were  and  now  are  railroads  owned  by  cor- 
porations formed  under  the  general  laws  of  said  State,  which  are 
operated  only  in  one  county;  that  by  the  provisions  of  Section 
10,  Article  XIII,  of  the  State  Constitution,  persons  operating 
railroads  in  more  than  one  county  in  the  State  have  been  singled 
out  from  other  persons  operating  property  in  more  than  one 
county  in  the  State,  and  denied  the  right  common  to  all  other 
persons  to  apply  for  relief  from  over-valuation  of  their  property 
by  the  assessor  to  local  Boards  of  Equalization,  and  denied  the 
rights  and  privileges  accorded  by  law  to  all  other  persons  inthat 
respect. 

It  is  further  averred  that  the  franchise  of  the  defendant  is  held 
and  its  corporate  powers  exercised  under  authority  of  the  Gov- 
ernment of  the  United  States;  that  bv  the  several  Acts  of  Coo- 
gress  set  out  in  the  answer  the  defendant  was  selected  by  the 
Government  of  the  United  States  as  a  means  and  instrument  of 
that  government  to  construct  the  railroad  in  question,  and  to 
keep  and  maintain  the  same  in  repair,  to  the  end  that  the  Got- 
emment  of  the  United  States  might,  when  occasion  required,  use 
the  same  for  the  transportation  of  its  armies,  niilitaiy  stores,  and 
mails,  and  for  such  other  purposes  as  said  government  in  the  ex- 
ercise of  its  powers  might  desire  to  use  the  same;  that  the  Goy- 
emment  of  the  United  States  has  never  given  to  the  State  of 
California  the  right  to  lay  any  tax  on  the  franchise,  existence,  or 
operation  of  defendant;  that  such  a  tax  would  hinder  and  im- 
pede the  lawful  operations  of  the  Government  of  the  United 
States,  and  would  hinder,  delay  and  prevent  the  defendant  from 
performing  the  obligation  imposed  upon  it  by  said  Acts  of  Con- 
gress, and  would  wholly  nullify  and  prevent  the  enforcement  of 
the  same;  and  that  in  the  assessment  which  constitutes  the  basis 
of  plaintiff's  action,  the  valuation  of  the  franchise  of  the  defend- 
ant— its  right  to  exist — is  so  blended  with  the  valuations  affixed 
to  the  roadway,  roadbed,  rails  and  rolling  stock,  that  it  can 
neither  be  distinguished  nor  separated  from  them. 

Upon  the  matters  thus  averred,  it  was  alleged  and  claimed  by 
the  defendant  that  in  the  assessment  of  its  property,  according 
to  which  the  taxes  in  suit  were  levied,  an  unlawful  and  unjust 
discrimination  was  made  between  its  property  and  the  property 
of  individuals  to  its  disadvantage,  in  that  it  was  not  allowed  any 
deduction  from  the  valuation  of  its  pro2)erty  for  the  mortgage 
thereon,  which  is  allowed  for  mortgages  in  the  assessment  of 
property  of  individuals;  and  that  the  company  was  thus  subjected 
to  an  unequal  share  of  the  public  burdens;  and  that,  as  thisdis- 
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crimination  was  made  in  pursuance  of  provisions  of  the  Consti- 
tution of  the  State,  the  company  was  denied  the  equal  protection 
of  the  laws  guaranteed  by  the  Fourteenth  Amendment  of  the 
Federal  Constitution/ 

It  was  further  alleged  and  claimed  by  the  defendant  that  the 
assessment  of  its  property  was  illegal  and  void,  because  made  in 
pursuance  of  the  provisions  of  the  State  Constitution,  which  gave 
no  notice  to  the  defendant,  and  afforded  it  no  opportunity  to  be 
heard  respecting  the  value  of  its  property,  or  for  the  correction 
of  any  errors  of  the  State  Board,  thus  depriving  it  of  its  prop- 
erty without  due  process  of  law  guaranteed  by  that  amendment. 

It  was  also  averred  and  claimed  that  the  franchise  of  the  de- 
fendant was  exempt  from  State  taxation,  the  defendant  having 
been  selected  by  the  Government  of  the  United  States  as  a  means 
and  instrument  to  construct  the  road,  and  to  keep  the  same  in 
repair,  for  the  transportation  of  the  troops,  military  stores,  and 
mails  of  the  United  States;  and  for  such  other  purposes  as  the 
Grovemment,  in  the  exercise  of  its  powers,  might  desire. 

The  case  was  argued  before  Mr.  Justice  Field  and  Jiidge  Saw- 
yer, the  argument  commencing  on  the  21st  day  of  August,  1882, 
and  closing  on  the  29th.  The  opinions  were  read  in  the  Circuit 
Court  on  September  25.  1882. 

A,  L.  Rhodes,  AUomey-Oeneral  Hari,  District' Attorney  Ibwle, 
of  Marin  County,  and  Disirict-AiioTmey  Ware,  of  Sonoma  County, 
for  plaintiff. 

Creed  Haymond,  J,  Norton  Pomeroy,  T,  /.  Bergin,  and  T.  B. 
Bishop,  for  defendant. 

OPINION  OF  THE  COURT. 

By  the  Coubt,  Field,  Circuit  Justice :  This  action  is  brought 
to  recover  from  the  Southern  Pacific  Bailroad  Company,  a  cor- 
poration formed  under  the  laws  of  California,  certain  State  and 
county  taxes  levied  upon  its  property  for  the  fiscal  year  of  1881 
and  1882,  alleged  to  be  due  to  the  plaintiff,  with  five  per  cent, 
added  for  their  non-payment  and  interest.  It  was  commenced 
in  one  of  the  Superior  Courts  of  the  State,  and,  on  application 
of  the  defendant,  was  removed  to  this  Court. 

The  railroad  company,  besides  a  general  denial  of  the  allega- 
tions of  the  complaint,  sets  up  as  a  special  answer  to  the  action, 
that  in  the  assessment  of  its  property,  according  to  which  the 
taxes  claimed  were  levied,  an  unlawful  and  unjust  discrimination 
was  made  between  its  property  and  the  property  of  individuals 
to  its  disadvantage,  subjecting  it  to  an  unequal  share  of  the 
pubUc  burdens;  and  that  it  was  not  afforded  an  opportunity  of 
being  heard  respecting  the  assessment,  and  that  such  discrimina- 
tion was  made  and  proceeding  had  under  the  provisions  of  the 
Constitution  of  California,  adopted  in  1879,  which  in  that 
respect  are  in  conflict  with  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States. 
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Bj  the  Constitution  of  California  all  property  in  the  State, 
not  exempt  under  the  laws  of  the  United  States,  is,  with  certain 
exceptions,  to  be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  prescribed  by  law;  but  in  the  ascertainment  of  its 
value  as  a  basis  for  taxation,  a  distinction  is  made  between  the 
property  owned  by  individuals  and  that  owned  by  railroad  cor- 
porations. By  the  thirteenth  article,  '*  a  mortgage,  deed  of 
trust,  contract,  or  other  obligation  by  which  a  debt  is  secured," 
is  treated  for  the  purposes  of  assessment  and  taxation,  '*  as  an 
interest  in  the  property  affected  thereby,"  and,  **  except  as  to 
railroad  and  other  quasi  public  corporations,*' the  value  of  the 
property  affected,  less  the  value  of  the  security,  is  to  be  assessed 
and  taxed  to  its  owner,  and  the  value  of  the  security  is  to  be 
assessed  and  taxed  to  its  holder.  (Sec.  4.)  But  by  the  same 
article  "the  franchise,  roadway,  roadbed,  rails,  and  rolling 
stock  of  all  railroads  operated  in  more  than  one  county,' '  are  to 
be  assessed  at  their  actual  value,  and  apportioned  to  the  counties, 
cities,  and  districts  in  which  the  roads  are  located  in  proportion 
to  the  number  of  miles  of  railway  laid  therein.  No  deduction 
from  this  value  is  allowed  for  any  mortgages  on  the  property. 

By  the  Constitution  there  is  also  a  different  system  of  assess- 
ment provided  for  **  the  franchise,  roadway,  roadbed,  rails,  and 
rolling  stock"  of  railroads  operated  in  more  than  one  county 
from  that  provided  for  other  property.  The  assessment  of  other 
property  is  to  be  made  in  the  county,  city,  or  district  in  which 
it  is  situated,  in  the  manner  prescribed  by  law;  and  the  Super- 
visors of  each  county  constitute  a  Board  of  Equalization  of  the 
taxable  property  of  the  county,  and  must  act  upon  prescribed 
rules  of  notice  to  its  owners.  A  State  Board  of  Equalization  is 
also  created  to  equalize  the  valuation  of  the  taxable  property  of 
the  several  counties,  so  that  equality  may  be  preserved  between 
the  taxpayers  of  the  different  localities,  and  its  action  in  this 
respect  must  likewise  be  upon  prescribed  rules  of  notice. 

The  assessment  of  the  franchise,  roadway,  roadbed,  rails  and 
rolling  stock  of  railroads  operated  in  more  than  one  county  in 
the  State  is  to  be  made  by  this  State  Board.  And  in  making  it, 
the  Board  is  not  required  to  give  any  notice  to  the  owners,  nor 
is  any  provision  made  for  affording  them  an  opportunity  to  be 
heard  respecting  the  valuation  of  their  property.  The  tenth 
section  of  the  article  which  confers  this  power  of  assessment 
has  been  held  by  the  Supreme  Court  of  the  State  to  be  self- 
executing,  requiring  no  legislation  for  its  enforcement. 

The  defendant,  as  already  stated,  is  a  corporation  formed 
under  the  laws  of  the  State,  and  operates  a  railroad  through 
several  counties.  The  entire  length  of  its  road  in  the  State  is  a 
little  over  seven  hundred  and  eleven  miles,  of  which  twenty-five 
miles  and  one-tenth  of  a  mile  pass  through  the  county  of  Sau 
Mateo.  Its  principal  place  of  business  is  at  San  Francisco.  Its 
stockholders  are,  and  always  have  been,  citizens  of  the  United 
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States,  some  of  whom  are  residents  of  this  State,  and  some  of 
other  States.  Previously  to  January  Ist,  1881,  it  was  indebted 
to  different  citizens  of  the  United  States,  many  of  them  residents 
of  this  State,  in  large  sums,  advanced  to  construct  and  equip 
the  road;  and  to  secure  this  indebtedness  it  executed,  prior  to 
that  date,  a  mortgage  upon  its  road,  its  franchise,  and  its  rolling- 
stock  and  appurtenances,  and  alsd  upon  a  large  number  of  tracts 
of  land  situated  in  different  counties.  The  indebtedness  secured 
exceeds  $3,000  a  mile  of  the  road,  no  part  of  which,  except  the 
accruing  interest,  has  been  paid;  the  whole  remains  a  valid  and 
subsisting  obligation  of  the  company. 

In  the  fiscal  year  of  1881  and  1882  the  State  Board  of  Equali- 
zation assessed  the  franchise,  roadway,  roadbed,  rails  and  rolling- 
stock  of  the  defendant  at  $11,739,915,  that  is,  at  the  rate  of 
$16,500  per  mile,  and  apportioned  to  the  county  of  San  Mateo 
$414,150.  Upon  the  amount  thus  apportioned  the  taxes  were 
levied,  for  which  the  present  action  is  brought.  In  the  assess- 
ment no  deduction  was  allowed  for  the  mortgage,  but  the  prop- 
erty was  assessed  at  its  entire  value  independently  of  the  mort- 
gage. Nor  was  any  notice  given  to  the  company  by  the  Board  of 
its  action,  nor  was  any  opportunity  allowed  the  company  to  be 
heard  respecting  the  assessment.  These  facts  are  adtnitted  by 
the  demurrer,  and  the  validity  of  the  defense  rests  upon  the  ap- 
plication of  the  law  to  them. 

The  railroad  company  contends  that  the  taxes  are  invalid  and 
void  on  two  grounds:  1st,  because  the  assessment,  according  to 
which  they  were  levied,  was  made  in  pursuance  of  the  discrimi- 
nating provisions  of  the  State  Constitution,  in  the  enforcement 
of  which  the  company  was  not  allowed  any  deduction  from  the 
valuation  of  its  property  for  the  mortgage  thereon,  and  was  thus 
subjected  to  an  unjust  proportion  of  the  public  burdens,  and  de- 
nied the  equal  protection  of  the  laws  guaranteed  by  the  Four- 
teenth Amendment  of  the  Federal  Constitution;  and,  2d,  because 
the  assessment  was  made  in  pursuance  of  provisions  of  the  State 
Constitution,  which  gave  no  notice  to  the  company,  and  afforded 
it  no  opportimity  to  be  heard  respecting  the  value  of  the  prop- 
erty, or  for  the  correction  of  any  errors  of  the  Board,  thus  de- 
priWng  it  of  its  property  without  due  process  of  law  guaranteed 
by  that  amendment. 

The  plaintiff,  on  the  other  hand,  contends : 

Ist.  That  the  power  of  taxation  possessed  by  the  State  is  un- 
limited, except  by  the  Constitution  of  the  United  States,  and 
that  its  exercise  cannot  be  assailed  in  a  Federal  Court,  either  for 
the  hardship  or  injustice  of  the  tax  levied; 

2d.  That  the  classification  of  property  for  taxation,  and  the 
)  pportionment  of  taxes  according  to  such  classification,  are  not 
'  Jrbidden  by  the  Constitution  of  the  United  States;  and  that 
'  ithin  this  principle  the  taxes  on  the  property  of  the  railroad 
'  impany  were  lawfully  imposed; 
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3d.  That  the  Fourteeoth  Amendment  of  the  Constitutioii  of 
the  United  States  was  adopted  to  protect  the  newly-made  citi- 
zens of  the  African  race  in  their  freedom,  and  should  not  be  ex- 
tended beyond  that  purpose; 

4th.  That  corporations  are  not  persons  within  the  meaning  of 
that  amendment; 

5tb.  That  the  statute  fixing  the  sessions  of  the  State  Board  of 
Equalization,  and  requiring  a  statement  in  writing  from  the  de- 
fendant of  the  amount  and  value  of  its  property,  afforded  all  the 
notice  and  hearing  essential  to  the  valicQty  of  the  assessment 
made;  and, 

6th.  That  the  provisions  of  Article  XIII  of  the  Constitution, 
as  to  the  taxation  of  railroad  property,  are  to  be  treated  as  con- 
ditions upon  the  continued  existence  of  railroad  corporations. 

We  do  not  state  the  positions  of  the  several  counsel,  who 
argued  the  case,  in  their  precise  language,  for  they  were 
presented  in  various  forms,  but  we  give  their  substance  and 
purport. 

The  questions  thus  presented  for  our  determination  are  of  the 
^  greatest  magnitude  and  importance.  The  answer  to  them  con- 
cerns not  merely  the  railroad  corporations  of  this  State,  but  all 
corporations,  other  than  municipal,  within  the  United  States. 
It  is  of  the  highest  interest  to  them  all  to  know  whether  their 
property  is  subject  to  the  same  rules  of  assessment  and  taxation 
to  which  the  property  of  individuals  is  subject,  or  whether  it 
can  be  separated  and  distinguished  from  that  of  individuals  and 
made  liable  to  such  different  burdens  in  the  way  of  taxation  is 
the  State  may  choose  to  impose.  The  questions  have  been 
argued  with  great  ability  and  learning  by  distinguished  counsel 
on  both  sides,  and  they  have  received  from  the  Court  the  most 

Eatient  and  thoughtful  examination.  Indeed,  their  examination 
as  been  accompanied  with  a  painful  anxiety  to  reach  a  right 
conclusion,  aware,  as  the  Court  is,  of  the  opinion  prevailing 
throughout  the  communitv — that  the  railroad  corporations  of 
the  State,  by  means  of  their  great  wealth  and  the  numbers  in 
their  employ,  have  become  so  powerful  as  to  be  disturbing  in- 
fluences in  the  administration  of  the  laws;  an  opinion  which  will 
be  materially  strengthened  by  a  decision  temporarily  relieving 
any  one  of  them  from  its  just  proportion  of  the  public  burdens. 
That  consideration,  however,  cannot  be  aUowed  to  affect  the 
judgment  of  the  Court.  Whatever  acts  may  be  imputed,  justly 
or  unjustly,  to  the  corporations,  they  are  entitled,  when  they 
enter  the  tribunals  of  the  Nation,  to  have  the  same  justice  meted 
out  to  them  which  is  meted  out  to  the  humblest  citizen.  There 
cannot  be  one  law  for  them  and  another  law  for  others. 

It  is  undoubtedly  true  that  the  power  of  taxation  possessed 
by  the  State  may  be  exercised  upon  any  subject  within  ner  juris- 
diction, and  to  any  extent,  not  prohibited  by  the  Constitution  of 
the  United  States.     As  stated  oy  the  Supreme  Court,  '*  it  may 
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touch  property  in  every  shape,  in  its  natural  condition,  in  its 
mannfactured  form,  and  in  its  various  transmutations.  And  the 
amount  of  the  taxation  may  be  determined  by  the  value  of  the 
property,  or  its .  use,  or  its  capacity,  or  its  productiveness.  It 
may  touch  business  in  the  almost  infinite  forms  in  which  it  is 
conducted,  in  professions,  in  commerce,  in  manufactures,  and 
in  transportation.  Unless  restrained  by  provisions  of  the 
Federal  Constitution,  the  power  of  the  State  as  to  the  mode, 
form,  and  extent  of  taxation  is  unlimited,  where  the  subjects  to 
which  it  applies  are  within  her  jurisdiction."  {Slate  tax  on 
Foreign-held  Bonds,  15  Wall.  319.) 

It  is  also  undoubtedly  true  that  the  hardship  and  injustice  of 
a  tax  levied  bv  the  State,  considered  with  reference  to  its 
amount,  are  not  subjects  of  Federal  cognizance.  Whether  a  tax 
upon  property,  subject  to  taxation,  be  one  per  cent,  of  its  value, 
or  ten  per  cent.,  or  twenty  or  more,  is  a  mere  matter  of  State 
discretion;  a  question  of  policy  and  not  of  power.  So  we  often 
find  in  the  reports  language  to  the  effect  that  the  State's  power 
of  taxation  is  without  limitation;  language  which  may  be  correct 
when  applied  to  the  special  facts  of  the  cases  in  which  it  is  used, 
but  which  should  always  be  read  with  a  reservation  that  the 
exercise  of  the  power  does  not  conflict  with  any  of  the  inhibitions 
of  the  Federal  Cdnstitution. 

There  are  in  the  very  nature  of  the  Federal  Government,  and 
the  powers  with  which  it  is  clothed,  many  prohibitions  upon  the 
taxing  power  of  the  States.  Within  the  sphere  of  its  action  that 
Government  is  supreme,  and  no  impediment  to  the  free  and  full 
exercise  of  its  powers  is  permissible.  The  State  cannot,  there- 
fore, place  any  restrictions  upon  the  agencies  of  the  Federal 
Government;  otherwise  it  might  embarrass  and  even  defeat  the 
operations  of  that  Government.  It  was  long  ago  said  by  Chief 
Justice  Marshall,  that  the  power  to  tax  involves  the  power  to 
destroy;  and  that  there  would  be  a  manifest  repugnance  in  allow* 
ing  one  Government  to  control  the  constitutional  measures  of 
another  Government  in  respect  to  which  the  latter  is  declared  to 
be  supreme.  When,  therefore.  Congress  had  created  a  bank  of 
the  United  States  as  an  agencv  in  the  management  of  the  finances 
of  the  Government,  it  was  held  that  the  States  were  inhibited 
from  taxing  the  institution.  ''If  the  States,"  said  that  great 
Judge,  *'  may  tax  one  instrument  employed  by  the  Government 
in  the  execution  of  its  poweris,  they  may  tax  any  and  eveiy  other 
instrument.  They  may  tax  the  mail;  they  may  tax  the  mint; 
they  may  tax  patent-rights;  they  may  tax  the  papers  of  the  Cus- 
om  House;  they  may  tax  judicial  process;  they  may  tax  all  the 
aeans  employed  by  the  Government  to  an  excess  which  would  de- 
eat  all  the  ends  of  government.  This  was  not  intended  by  the 
^erican  people.  They  did  not  design  to  make  their  Govem- 
■^nt  dependent  on  the  States."    {McCuMough  vs.  Maryland,  4 

lieat.  482.) 
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For  like  reasons  the  public  securities  of  the  United  States  are 
exempt  from  taxation  by  the  States,  except  so  far  as  such  taxa- 
tion is  permitted  by  Congress.  A  tax  imposed  by  the  city  of 
Charleston  upon  all  personal  estate  in  its  limits,  including  among 
other  things  stock  of  the  United  States,  was,  therefore,  adjudged 
to  be  invalid.  The  Court  said  that  the  tax  was  upon  a  contract 
between  the  Government  and  individuals,  and  therefore  operated 
directly  upon  the  power  to  borrow  money  on  the  credit  of  the 
United  States,  that  if  the  right  to  impose  it  existed  with  the  States, 
it  was  a  right  which  in  its  nature  acknowledged  no  limits  and 
might  be  exercised  to  an.  extent  which  would  seriously  embarrass 
the  Government.  Its  existence  was,  therefore,  held  inconsistent 
with  the  supremacy  of  the  Government  in  the  exercise  of  its 
granted  powers.     (  Weston  vs.  Charleston,  2  Peters,  449.) 

Other  illustrations  might  be  given  of  implied  inhibitions  of  the 
Federal  Constitution  to  taxation  by  the  States.  The  powers  of 
the  general  Government  cannot  l>e  interfered  with,  nor  their  ex- 
ercise embarrassed  in  any  respect  by  such  taxation;  as  has  often 
been  held  with  reference  to  attempted  taxation  on  goods  im- 
ported, whilst  retaining  the  character  of  imports  in  unbroken 
packages,  and  on  goods  in  transit  from  one  State  to  another.  The 
power  to  regulate  commerce,  foreign  and  inter-state,  cannot  be 
thus  trammelled  by  State  action.  {Brown  vs.  Maryland,  12 
Wheat.  434;  Welion  vs.  State  of  Missouri,  100  U.  S.  276;  Webber 
vs.  Virginia,  103  U.  S.  344.) 

So  in  regard  to  the  express  prohibitions  upon  the  States  con- 
tained in  the  Federal  Constitution;  they  apply  equally  to  taxa- 
tion and  to  any  other  action  of  the  State.  They  cannot  be  evaded 
under  the  plea  that  the  State  possesses  the  unrestricted  power  to 
tax.  Where,  for  example,  a  State  has  stipulated  for  a  valid  con- 
sideration to  exempt  certain  property  from  taxation,  as  it  has 
been  repeatiedly  held  that  it  may  do,  the  stipulation  cannot  sub- 
sequently be  withdrawn,  and  the  property  subjected  to  taxation. 
The  provision  which  secures  the  inviolability  of  contracts  against 
State  legislation  stands  as  a  perpetual  interdict  against  the  im- 
position of  the  charge.  It  is  to  no  purpose  in  such  case  to  speak 
of  the  power  of  taxation  as  an  attribute  of  State  sovereignty, 
which  cannot  be  surrendered;  that  sovereignty,  whatever  its  ex- 
tent, must  be  exerted  in  subordination  to  the  prohibition  of  the 
Constitution,  which  is  the  supreme  law  of  the  land.  Many  of 
the  attributes  of  sovereignty,  which  the  States  would  possess  if 
independent  political  communities,  have  been  in  like  manner  sur- 
rendered to  the  Federal  Government,  such  as  the  power  to  de- 
clare war,  to  make  peace,  to  enter  into  treaties  of  alliance,  and 
to  regulate  commerce  with  foreign  nations.  The  question  in  all 
cases  presented  to  a  Federal  Court,  where  complaint  is  made  of 
a  tax  levied  by  the  States,  is  whether  there  is  any  inhibition,  ex- 
press or  implied,  in  the  Constitution  of  the  United  States  upon 
the  imposition  of  the  tax.     If  there  be,  it  is  the  duty  of  the 
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Court  to  enforce  the  inhibition,  it  matters  not  whom  its  decision 
m&j  affect,  nor  how  great  and  irresponsible  the  power  of  the 
State  may  be  independently  of  such  prohibition. 

The  Fourteenth  Amendment  of  the  Constitution,  in  declaring 
that  no  State  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  imposes  a  limitation  upon  the  exer- 
cise of  all  the  powers  of  the  State,  which  can  touch  the  indivi- 
dual or  his  property,  including  among  them  that  of  taxation. 
Whatever  the  State  may  do,  it  cannot  deprive  anyone  within  its 
jurisdiction  of  the  equal  protection  of  the  laws.  And  by  equal 
protection  of  the  laws  is  meant  equal  security  under  them  to 
every  one  on  similar  terms,  in  his  life,  his  liberty,  his  property, 
and  in  the  pursuit  of  happiness.  It  not  only  implies  the  right 
of  each  to  resort,  on  the  same  terms  with  others,  to  the  Courts  of 
the  country  for  the  security  of  his  person  and  property,  the  pre- 
vention and  redress  of  wrongs  and  the  enforcement  of  contracts, 
but  also  his  exemption  from  any  greater  burdens  or  charges  than 
such  as  are  equally  imposed  upon  all  others  under  like  circum- 
stances. 

Unequal  exactions  in  every  form,  or  under  any  pretense,  are  ab- 
solutely forbidden,  and  of  course  unequal  taxation,  for  it  is  in 
that  form  that  oppressive  burdens  are  usually  laid.  It  is  not 
possible  to  conceive  of  equal  protection '  under  any  system  of 
laws  where  arbitrary  and  unequal  taxation  is  permissible;  where 
different  persons  may  be  taxed  on  their  property  of  the  same 
kind,  similarly  situated,  at  different  rates;  where,  for  instance, 
one  may  be  taxed  at  one  per  cent,  on  the  value  of  his  property, 
another  at  two  or  five  per  cent. ,  or  where  one  may  be  thus  taxed 
according  to  his  color,  because  he  is  white,  or  black,  or  brown, 
or  yellow,  ot*  according  to  any  other  rule  than  that  of  a  fixed 
late  proportionate  to  the  value  of  his  property. 

In  the  Constitution  of  several  States  a  provision  is  found  re- 
quiring "  equality  and  uniformity"  in  the  taxation  of  property, 
and  this  is  held  to  mean  that  taxes  must  be  levied  according  to 
some  fixed  rate  or  rule  of  apportionment,  so  that  all  persons 
shall  pay  the  like  amount  upon  similar  kinds  of  property  of  the 
same  value.  As  it  seemed  to  one  of  the  judges  of  the  Supreme 
Coiurt  of  Michigan :  * '  To  compel  individuals  to  contribute  money 
or  property  to  the  use  of  the  public  without  reference  to  any 
common  ratio,  and  without  requiring  the  sum  paid  by  one  piece 
or  kind  of  property,  or  by  one  person,  to  bear  any  relation 
whatever  to  that  paid  by  another,  is  to  levy  a  forced  contribution, 
not  a  tax,  duty,  or  impost,  within  the  sense  of  these  terms  as 
applied  to  the  exercise  of  powers,  by  any  enlightened  or  respon- 
sible government."  (Woodbridge  vs.  The  City  of  Detroit,  8 
Mich.  301;  BuiToughs  on  Taxation,  chap,  v.)  Absolute  equality 
and  uniformity  may  not  be  attainable  in  practice,  but  an  approx- 
imation to  them  is  possible,  and  any  plain  departure  from  the 
rule  will  defeat  the  tax. 
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What  is  called  for  under  a  constitutional  provision  requiring 
equality  and  uniformity  in  the  taxation  of  property  must  be 
equally  called  for  by  the  Fourteenth  Amendment.  The  forced 
contribution  from  one  which  would  follow  taxation  of  his  prop- 
erty without  reference  to  a  common  ratio  would  be  inconsistent 
with  that  equal  protection  which  the  amendment  requires  the 
State  to  extend  to  every  person  within  it«  jurisdiction. 

The  application  of  the  amendment  to  taxation  has  been  recog- 
nized by  the  legislation  of  Congress.  Soon  after  the  adoption 
of  the  constitutional  amendment  abolishing  slavery  and  invol- 
untary servitude,  measures  were  proposed  to  give  practical  free- 
dom to  the  emancipated  race,  which  resulted  in  the  passage  of 
the  Civil  Rights  Act.  This  Act  gave  citizenship  to  persons  of 
that  race,  and  then  declared  that  citizens  of  the  United  States, 
of  every  race  and  color,  without  regard  to  any  previous  condi- 
tion of  slavery  or  involuntary  servitude,  should  have  the  same 
right  in  every  State  and  Territory  to  make  and  enforce  contracts, 
to  sue,  be  parties,  and  give  evidence,  to  inherit,  purchase,  lease, 
sell,  own  and  convey  real  and  personal  i)roperty,  and  to  the  full 
and  equal  benefit  of  all  laws  and  proceedings  for  the  security  of 
person  and  property,  as  is  enjoyed  by  white  citizens,  and  should 
be  subject  to  like  punishments,  pains  and  penalties,  and  to  none 
other.  After  the  adoption  of  the  Fourteenth  Amendment  Con- 
gress re-enacted  this  Act,  and  to  the  clause,  that  all  persons 
within  the  jurisdiction  of  the  United  States  should  enjoy  the 
same  rights  as  white  citizens,  and  be  subject  only  to  like  punish- 
ments, pains  and  penalties,  it  added,  and  subject  only  to  like 
"  taxes,  licensea  and  exactions  of  everxj  kind^  and  to  no  other '^ 
(R.  S.,  Sec.  1977.) 

The  adjudications  as  to  the  meaning  of  the  rule  of  equality 
and  uniformity  to  be  observed  in  taxation  may,  therefore,  be 
properly  referred  to  in  construing  the  requirement  of  the  Four- 
teenth Amendment  when  it  is  invoked  with  respect  to  burdens 
imposed  by  taxation.  In  Lexington  vs.  McQuillan's  Heirs  the  Su- 
preme Court  of  Kentucky  said  that  the  Legislature  of  the  State 
had  no  constitutional  authority  to  exact  from  one  citizen  the  en- 
tire revenue  of  the  commonwealth;  and  though  the  distinction 
between  constitutional  taxation  and  the  taking  of  private  prop- 
erty for  public  use  by  legislation  might  not  be  definable  with 
perfect  precision,  the  Court  was  clearly  of  the  opinion  that  when- 
ever the  property  of  a  citizen  was  taken  from  him  by  the  sover- 
eign will  and  appropriated  without  his  consent  to  the  benefit  of 
the  public,  the  exaction  could  not  be  considered  a  tax  unless 
similar  contributions  were  made  by  the  public  itself,  or  rather  ex- 
acted by  the  same  public  will  from  such  constituent  members  of  iiie 
same  community  as  own  the  same  kind  of  property;  and  that, 
though  there  may  be  a  discrimination  in  the  subjects  of  taxation, 
still  persons  of  the  same  class,  and  property  of  the  same  kind, 
must  generally  be  subjected  alike  to  the  same  common  burden. 
(9  Dana,  Ky.,  613.) 
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In  State  vs.  Tawnship  of  Eeadington  the  Supreme  Court  of  New 
Jersey  said :  *'  Taxation  opef ates  upon  a  community,  or  a  class  in  a 
community,  according  to  some  rule  of  apportionment.  When 
the  amount  levied  upon  individuals  is  determined  without  regard 
to  the  amount  or  value  exacted  from  any  other  individual,  or 
classes  of  individuals,  the  power  exercised  is  not  that  of  taxation, 
but  of  eminent  domain.  A  tax  upon  the  persons  or  property  of 
A,  B  and  C  individually,  whether  designated  by  name  or  in  any 
other  way,  which  is  in  excess  of  an  equal  apportionment  among 
the  persons,  or  property  of  the  class  of  persons,  or  kind  of 
property  subject  to  the  taxation,  is,  to  the  extent  of  such  excess, 
the  taking  of  private  property  for  a  public  use  without  compen- 
sation. The  process  is  one  of  confiscation,  and  not  of  taxation." 
(36N.  J.  L.  70.) 

As  the  foundation  of  all  just  and  equal  taxation  is  the  assess- 
ment of  the  property  taxed,  that  is,  the  ascertainment  of  its 
value,  in  order  that  the  tax  may  be  levied  according  to  some  ratio 
to  the  value,  uniformity  of  taxation  necessarily  requires  uni- 
formity in  the  mode  of  assessment,  as  well  as  in  the  rate  of  tax- 
ation, or,  to  quote  the  language  of  the  Supreme  Court  of  Ohio, 
expressing  the  same  thought:  *' Uniformity  in  taxing  implies 
equaUty  in  the  burden  of  taxation,  and  this  equality  of  burden 
cannot  exist  without  uniformity  in  the  mode  of  assessment  as 
well  as  in  the  rate  of  taxation."  (Exchange  Bank  of  Columbus 
m  Hines,  3  Ohio  St.  Rep.  1.) 

If  we  now  look  at  the  scheme  of  taxation  prescribed  by  the 
Constitution  of  California  for  the  property  of  railroad  companies 
we  shall  perceive  a  flagrant  departure  from  the  rule  of  equality 
tud  uniformity  so  essential  to  equality  in  the  distribution  of  the 
burdens  of  government.  .Whenever  an  individual  holds  property 
encumbered  with  a  mortgage  he  is  assessed  at  its  value,  after  de- 
ducting from  it  the  amount  of  the  mortgage.  If  a  railroad  com- 
pany holds  property  subject  to  a  mortgage,  it  is  assessed  at  its 
full  value,  without  any  deduction  for  the  mortgage;  that  is,  as 
though  the  property  were  unencumbered.  The  inequality  and 
disciiminating  character  of  the  procedure  will  be  apparent  by  an 
illustration  given  by  counsel :  Suppose  a  private  person  owns  a 
farm  which  is  valued  at  $100,000,  and  is  encumbered  with  a 
mortgage  amounting  to  $80,000;  he  is,  in  that  case,  assessed  at 
$20,000;  if  the  rate  of  taxation  be  two  per  cent,  he  would  pay 
$400  taxes.  If  the  railroad  corporation  owns  an  adjoining  tract 
worth  $100,000,  which  is  also  encumbered  by  a  mortgage  for 
$80,000,  it  would  be  assessed  for  $100,000,  and  be  required  to 
pay  $2,000  taxes,  or  Are  times  as  much  as  the  private  person. 
!*here  is  here  a  discrimination  too  palpable  and  gross  to  be  ques- 
ioned,  and  such  is  the  nature  of  the  discrimination  made  against 
the  Southern  Pacific  Bailroad  Company  in  the  taxation  of  its 
>ropertj.  Nothing  can  be  clearer  than  that  the  rule  of  equality 
nd  uniformity  is  thus  entirely  disregarded. 
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The  case  of  People  vs.  Weaver  (100  XJ.  S.  539),  decided  by  tbe 
Supreme  Court,  respecting  the  taxation  of  shares  of  the  National 
Banks,  may  be  cited  in  this  connection.  Without  the  permis- 
sion  of  Congress,  the  shares  of  these  banks  could  not  be  taxed  by 
the  States.  Congress  gave  the  permission  on  condition  that  the 
taxation  should  not  be  at  a  greater  rate  than  is  assessed  on  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the  State, 
and  that  the  shares  owned  by  non-residents  of  the  State  should 
be  taxed  at  the  place  where  the  bank  is  located.  (R.  S. ,  Sec. 
5219.)  In  the  case  cited,  the  Court  held,  with  regard  to  such 
taxation,  1st,  that  the  prohibition  imposed  by  Congress  against 
discrimination  had  reference  to  the  entire  process  of  assessment, 
and  included  the  valuation  of  the  shares  as  well  as  the  rate  of 
percentage  charged;  2d,  that  a  statute  of  New  York,  which  estab- 
lished a  mode  of  assessment  by  which  such  shares  were  valued 
higher  in  propoition  to  their  real  value  than  other  moneyed 
capital,  was  in  conflict  with  the  prohibition,  although  the  same 
percentage  on^such  valuation  was  levied;  and  3d,  that  a  statute 
which  permitted  a  party  to  deduct  his  debts  from  the  valuation 
of  his  personal  property,  except  so  much  as  consisted  of  those 
shares,  taxed  the  shares  at  a  greater  rate  than  other  moneyed 
capital.  The  assessment  thus  held  to  be  a  discrimination  against 
the  shares  of  National  Banks  in  the  taxation  system  of  New  York 
is  similar  to  what  we  hold  to  be  a  discrimination  against  the 
property  of  railroad  corporations  in  the  taxation  system  of  Cali- 
fornia. 

In  the  case  of  the  Evansville  Bank  vs.  Britlon,  decided  at  the 
last  term  of  the  Supreme  Coyrt,  the  doctrine  of  the  Weaver  case 
was  affirmed,  and  it  was  held  that  the  taxation  of  shares  in  the 
National  Banks,  under  the  revenue  laws  of  Indiana,  without  per- 
mitting the  shareholder  to  deduct  from  their  assessed  value  the 
aniount  of  his  bona  fide  indebtedness,  which  was  allowed  in  the 
case  of  other  investments  of  moneyed  capital,  was  a  discrimina- 
tion against  the  Act  of  Congress,  and  illegal.    (105  U.  S.  322). 

It  is  no  answer  to  this  discrimination  to  say  that  property  in 
the  State  may  be  divided  into  classes,  and  different  rates  pre- 
scribed for  them.  Undoubtedly  property  may  be  classified  for 
purposes  of  taxation.  Real  property  may  be  subjected  to  one 
rate  of  taxation,  personal  property  to  another  rate.  Property 
in  particular  districts  may  be  taxed  for  local  purposes,  whilst 
property  elsewhere  may  be  exempt.  Ta:(ation  on  business,  in 
the  form  of  licenses,  may  also  vary  according  to  the  calling  or 
occupation  licensed  and  the  extent  of  business  transacted,  but 
even  then  there  must  be  uniformity  of  charges  with  respect  to 
the  same  calling  or  occupation  in  the  same  locality.  It  is,  how- 
ever, only  with  the  taxation  of  property  that  we  are  concerned 
in  this  case;  and  the  whole  object  of  classifying  property  is  that 
each  class  may  be  subjected  to  a  special  rate  of  taxation.  There 
is  no  difference  in  the  rate  prescribed  by  the  law  of  the  State  for 
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the  property  of  railroad  corporations  and  the  rate  prescribed  for 
the  property  of  individuals.  There  is  only  one  rate  for  all  prop- 
erty. There  is,  therefore,  no  case  presented  for  the  application 
of  the  doctrine  of  classification.  The  discrimination  complained 
oi  arises  from  the  different  rule  adopted  in  ascertaining  the  value 
of  the  property  of  railroad  corporations  as  a  basis  for  taxation — 
not  from  any  different  rate  of  taxation  when  the  value  is  estab- 
lished. In  all  taxes  upon  property,  whatever  its  form  or  nature, 
the  property  is  taken  as  representing  a  pecuniary  value — as 
standing  for  so  much  money  invested.  The  tax  is  the  rate  per 
centum  of  this  pecuniary  value.  The  value  being  ascertained, 
the  law  fixes  the  rate.  The  ground  of  complaint  here  is  that 
the  law  requires  a  higher  value  to  be  placed  upon  the  defend- 
ant's property  than  upon  the  property  of  individuals  similaj'ly 
encumbered,  or  rather  requires  the  assessor  of  -the  defendant's 
property,  in  estimating  its  value,  to  disregard  and  set  aside  cer- 
tain elements  materially  affecting  its  amount,  which  are  to  be 
considered  in  estimating  the  value  of  the  property  of  individ- 
uals. It  is  not  classifying  property  to  make  this  distinction  in  de- 
termining its  value.  It  is  not  classifying  property  to  provide 
that  the  property  of  certain  parties,  which  has  a  mortgage  upon 
it,  shall  be  assessed  at  its  value  after  deducting  the  mortgage, 
and  that  the  property  of  other  parties,  also  having  a  mortgage 
upon  it,  shall  be  taxed  at  its  full  value,  without  any  deduction. 
Kiat  is  not  providing  for  a  different  rate  of  taxation  for  dift'er- 
ent  kinds  of  property,  but  for  unequal  taxation  according  to  the 
character  of  the  owner. 

Is  the  defendant,  being  a  corporation,  a  person  within  the 
meaning  of  the  Fourteenth  Amendment,  so  as  to  be  entitled, 
with  respect  to  its  property,  to  the  equal  protection  of  the  laws  ? 
The  learned  counsel  of  the  plaintiff,  and  the  Attorney-General 
oi  the  State,  take  the  negative  of  this  question,  and  assert  with 
flinch  earnestness  that  the  amendment  applies,  and  was  intended 
to  apply,  only  to  the  newly-made  citizens  of  the  African  race, 
and  should  be  limited  to  their  protection. 

It  is  undoubtedly  true  that  the  amendment  had  its  origin  in  a 
purpose  to  secure  to  these  newly-made  citizens  the  full  enjoy- 
ment of  their  freedom.  When  the  amendment  abolishing  slavery 
and  involuntary  servitude  was  adopted,  there  were  men  in  Con- 
gress who  believed  that  it  was  intended  to  make  every  one  born 
within  the  United  States  a  freeman,  and  as  such  to  give  to  each 
the  right  to  pursue  his  happiness  in  the  ordinaiy  vocations  of 
life,  subject  to  no  restraint  except  such  as  affects  others,  and  to 
snjoy  equally  with  them  the  fruits  of  his  labor.  They,  there- 
fore, proposed  the  Civil  Rights  bill,  and  secured  its  passage, 
the  substantial  provisions  of  which  we  have  stated.  Notwith- 
standing this  expression  of  the  National  Legislature  as  to  the 
purpose  of  the  amendment,  the  newly-made  citizens  were  sub- 
ected  in  several  of  the  States  to  various  disabilities  and  burdens, 
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and  curtailed  of  their  rights  to  such  an  extent  that  their  freedom 
became  of  little  value.  To  quote  from  the  opinion  of  Mr.  Jus- 
tice Miller,  spealdng  for  the  Court,  in  the  Slaughter-house  cases: 
**  They  were  in  some  States  forbidden  to  appear  in  the  towns  in 
any  other  character  than  as  menial  servants.  They  were  re- 
quired to  reside  on  and  cultivate  the  soil  without  the  right  to 
purchase  or  own  it.  They  were  excluded  from  many  occupa- 
tions of  gain  and  hire,  and  were  not  permitted  to  give  testi- 
mony in  the  Courts  in  any  case  where  a  white  man  was  a 
party.  It  was  said  that  their  lives  were  at  the  mercy  of  bad 
men,  either  because  the  laws  for  their  protection  were  me&r 
cient  or  were  not  enforced."  (16  Wall.  70.)  There  was  prob- 
ably much  exaggeration  in  what  was  reported  of  their  treatment, 
but  the  statements  made  produced  a  profound  impression  upon 
Congress.  The  ^i^alidity  of  the  Civil  Rights  Act  was  also  called 
in  question,  and  in  some  instances  was  adjudged  by  State  Courts 
to  be  invalid.  Reports  also  prevailed  that  loyal  men  of  the  South 
were  treated  with  exceptional  harshness,  and  that  men  from  the 
North  seeking  residence  there  were  met  with  marked  hostility  and 
aversion.  It  is  not  surprising  that,  such  was  the  fact,  for  not- 
withstanding the  fiery  courage  and  martial  spirit  of  her  people, 
their  battalions  had  gone  down  before  the  forces  of  the  Union. 
With  the  sound  of  the  tread  of  the  victorious  army  still  ringing 
in  their  ears;  with  the  desolations  of  war  all  around  them,  and 
the  sudden  rupture  of  their  social  relations  by  the  emancipa- 
tion of  their  former  slaves,  it  would  have  been  a  miracle  if  bitto- 
ness  towards  their  recent  foes  had  not  lingered  in  their  hearts 
and  been  exhibited  in  their  conduct.  A  proud  and  brave  people 
feel  more  keenly  than  others  the  sting  of  defeat.  Undoubtedly 
much  misconception  and  falsehood  were  mingled  with  the  state- 
ments made  respecting  their  action;  nevertheless,  they  led  to  the 
introduction  into  Congress  of  the  proposition  for  the  Fourteenth 
Amendment.  The  discussion  which  followed  indicated  that  the 
purpose  of  its  framers  and  advocates  was  to  obviate  objections  to 
legislation  similar  to  that  contained  in  the  first  section  of  tha 
Civil  Rights  Act,  and  to  prevent  for  the  future  the  possibility  of 
any  discriminating  and  hostile  State  legislation  against  any  one. 
Mr.  Stevens,  of  the  House  of  Representatives,  in  presenting 
the  proposition,  after  stating  the  provisions  of  the  first  section, 
said:  ''I  can  hardly  believe  that  any  person  can  be  found  who 
will  not  admit  that  every  one  of  these  provisions  is  just  They 
are  all  asserted  in  some  form  or  other  in  our  declaration  or 
organic  law.  But  the  Constitution  limits  only  the  action  of 
Congress,  and  is  not  a  limitation  on  the  States.  This  amend- 
ment supplies  that  defect,  and  allows  Congress  to  correct  the 
unjust  legislation  of  the  States  so  far  thai  the  law  which  operaia 
upon  one  man  shall  operate  equally  upon  all,"  In  reply  to  an  ob- 
jection that  the  first  section  of  the  amendment  was  in  substanoe 
the  Civil  Rights  bill,  which  Congress  had  passed  over  the  Presi- 
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dent's  yeto,  and  that  by  voting  to  so  amend  the  Constitution  aa 
to  put  the  bill  into  it,  was  to  admit  that  the  bill  was  unconstitu- 
tional, Mr.  Garfield,  then  also  a  member  of  the  House,  said: 
"  We  propose  to  lift  that  great  and  good  law  above  the  reach  of 
pohtical  strife,  beyond  the  reach  of  plots  and  machinations  of 
any- party,  and  fix  it  in  the  serene  sky,  in  the  eternal  firmament 
of  the  Constitution,  where  no  storm  of  passion  can  shake  it  and 
no  cloud  can  obscure  it.  For  this  reason,  and  not  because  I  be- 
lieve the  Civil  Bights  bill  unconstitutional^  I  am  glad  to  see  that 
first  section  here." 

Though  the  occasion  of  the  amendment  was  the  supposed  de- 
nial of  rights  in  some  States  to  newly-made  citizens  of  the  Afri- 
can race,  and  the  supposed  hostility  to  Union  men,  the  generality 
of  the  language  used  extends  the  protection  of  its  provisions  to 
prsons  of  SYerj  race  and  condition  against  discriminating  and 
hostile  State  action  of  any  kind.  Its  eflfect,  in  preserving  free 
institutions  and  preventing  harsh  and  oppressive  State  legisla- 
tion, can  hardly  be  overstated.  When  burdens  are  placed  upon 
particular  classes  or  individuals,  whilst  the  majority  of  the  people 
are  exempted,  little  heed  may  be  paid  to  the  complaints  of  those 
affected.  Oppression  thus  becomes  possible  and  lasting.  But 
a  burdensome  law,  operating  equally  upon  all,  will  soon  create 
a  movement  for  its  repeal.  With  the  amendment  enforced,  a 
bad  or  an  oppressive  State  law  will  not  long  be  left  on  any 
statute-book. 

The  argument  that  a  limitation  must  be  given  to  the  scope  of 
this  amendment,  because  of  the  circumstances  of  its  origin,  is 
without  force.  Its  authors,  seeing  how  possible  it  was  for  the 
States  to  oppress,  without  relief  from  the  Federal  Government, 
placed  in  the  Constitution  an  interdict  upon  their  action,  which 
makes  lasting  oppression  of  any  kind  by  them  under  the  form  of 
law  impossible. 

The  amendment  prohibiting  slavery  and  involuntary  servitude, 
except  as  a  punishment  for  crime,  had  its  origin  in  the  previous 
existence  of  African  slavery.  But  the  gener^ity  of  its  language 
makes  its  prohibition  apply  to  slavery  of  white  men  as  well  as 
that  of  black  men;  and  also  to  serfage,  vassalage,  villenage, 
peonage,  and  every  other  form  of  compulsory  labor  to  minister 
to  the  pleasure,  caprice,  vanity,  or  power  of  others. 

The  provision-  of  the  Constitution  prohibiting  legislation  by 
States  impairing  the  obligation  of  contracts,  had  its  origin  in 
the  existence  of  tender  laws,  appraisement  laws,  stay  laws,  and 
installment  laws  passed  by  the  States  soon  after  the  revolution, 
when  their  finances  were  embarrassed  and  their  people  were  over- 
whelmed with  debts.  These  laws,  according  to  Story,  prostrated 
U  private  credit  and  all  private  morals,  and  led  to  the  adoption 
'f  the  prohibition,  by  which  such  legislation  was  forever  pre- 

»nted.    But  in  its  construction  the  provision  has  not  been  limited 

>  mere  commercial  contracts.     In  the  Dartmouth  College  case  it 
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was  urged  that  the  charterof  the  college  was  not  a  contract  con- 
templated by  the  Constitution,  because  no  valuable  consideration 
passed  to  the  King  as  an  equivalent  for  the  grant,  and  that  con- 
tracts merely  voluntary  were  not  within  the  prohibition.  But 
Chief  Justice  Marshall,  after  showing  that  the  charter  was  a  con- 
tract  upon  a  valuable  consideration,  said:  ''  It  is  more  than  pos- 
sible that  the  preservation  of  rights  of  this  description  was  not 
particularly  in  view  of  the  framers  of  the  Constitution  when  the 
clause  under  consideration  was  introduced  into  that  instrument. 
It  is  probable  that  interferences  of  more  frequent  recurrence,  to 
which  the  temptation  was  stronger,  and  of  which  the  mischief 
was  more  extensive,  constituted  the  great  motive  for  imposing 
this  restriction  on  the  State  Legislatures.  But  although  a  parti- 
cular and  a  rare  case  may  not  in  itself  be  of  sufficient  magnitude 
to  induce  a  rule,  yet  it  must  be  governed  by  the  rule  when  estab- 
lished, unless  some  plain  and 'strong  reason  for  excluding  it  can 
be  given";  and  again:  '*  The  case  being  within  the  words  of  the 
rule  must  be  within  its  opei-ation  likewise,  unless  there  be  some- 
thing in  the  literal  construction  so  obviously  absurd  or  mischiev- 
ous, or  repugnant  to  the  general  spirit  of  the  instrument,  as  to 
justify  those  who  expound  the  Constitution  in  making  it  an  ex- 
ception."   (4  Wheat.  644.) 

Following  that  authority,  we  cannot  adopt  the  nan*ow  view  for 
which  counsel  contend,  and  limit  the  application  of  the  prohibi- 
tion of  the  Fourteenth  Amendment  to  legislation  touching  mem- 
bers of  the  enfranchised  race.  It  has  a  much  broader  operation. 
It  does  not,  iudeed,  place  any  limit  upon  the  subjects,  in  refer- 
ence to  which  the  States  may  legislate.  It  does  not  interfere 
with  their  police  power.  Upon  every  matter  upon  which,  pre- 
viously to  its  adoption  they  could  act,  they  may  still  act.  They 
can  legislate  now,  as  they  always  could,  to  promote  the  health, 
good  order,  and  peace  of  the  community,  to  develop  their  re- 
sources, increase  their  industries,  and  advance  their  prosperity; 
but  it  does  require  that  in  all  such  legislation,  hostile  and  partial 
discrimination  against  any  class  or  person  shall  be  avoided;  that 
the  States  shall  impose  no  greater  burdens  upon  any  one  than 
upon  others  of  the  community  under  like  circumstances,  nor  de- 
prive any  one  of  rights,  which  others  similarly  situated  are  allowed 
to  enjoy.  It  forbids  the  State  to  lay  its  hand  more  heavily  upon 
one  than  upon  another  under  like  conditions.  Tt  stands  in  the 
Constitution  as  a  perpetual  shield  against  all  unequal  and  partial 
legislation  by  the  States,  and  the  injustice  which  follows  from  it, 
whether  directed  against  the  most  humble  or  the  most  powerful; 
against  the  despised  laborer  from  China,  or  the  envied  master  of 
millions. 

The  adoption  of  the  Federal  Constitution  met,  as  all  know, 
with  most  determined  opposition  from  a  large  class,  who  believed 
that  the  exercise  of  the  powers  delegated  to  the  general  Govern- 
ment would  cripple  and  embarrass  the  States  in  the  administra- 
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iion  of  their  local  affairs.  The  dread  of  centralizatiou  disturbed 
the  minds  of  some  of  the  purest  and  greatest  statesmen  of  the 
daj.  This  feeling  continued  after  the  adoption  of  the  Constitu- 
tion, and  finally  led  to  the  first  ten  amendments.  The  popula- 
tion of  the  country  was  sparse;  each  State  aftbrded  security  to 
its  people,  and  was  to  them  the  special  object  of  attachment. 
They  enjoyed  under  its  laws  protection  in  their  property,  in  their 
homes,  and  in  their  business.  They  felt  a  natural  distrust  of  a 
power  wielded  by  officers  not  selected  by  themselves.  They  ap- 
prehended that  the  rights  which  they  enjoyed  might  be  en- 
croached upon,  if  not  destroyed.  So  the  amendments  proposed 
contained  limitations  upon  the  powers  of  Congress;  many  of 
which  were  indeed  unnecessary,  but  were  adopted  in  order  to 
prevent  *  *  misconception  or  abuse  of  the  powers  of  the  general 
Government."  They  declared,  among  other  things,  that  certain 
hberties  should  not  be  abridged,  such  as  the  free  exercise  of  re- 
ligion, the  freedom  of  speech  and  of  the  press;  that  certain  rights 
should  not  be  taken  away,  such  as  the  right  of  the  people  to 
peaceably  assemble  and  i)etition  for  a  redress  of  grievances,  and 
to  be  secure  in  their  persons,  houses,  papers,  and  effects,  against 
unrea.sonable  searches  and  seizures;  that  certain  securities  against 
wanton  prosecution  for  public  offenses  should  not  be  withdrawn, 
such  as  that  no  person  should  be  held  to  answer  for  a  felony,  ex- 
cept upon  the  presentment  or  an  indictment  of  a  grand  jury; 
that  in  all  prosecutions,  the  accused  should  have  the  benefit  of  a 
speedy  trial;  should  be  informed  of  the  nature  and  cause  of  the 
accusation;  should  be  confronted  with  the  witnesses  against  him, 
and  should  have  compulsory  process  for  obtaining  witnesses,  and 
the  assistance  of  counsel;  that  certain  guai*antees  against  oppres- 
sion ui  person  and  spoliation  of  property  should  not  be  violated, 
auch  as  that  no  person  should  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and  that  private  property 
should  not  be  taken  for  public  use  without  just  compensation; 
that  the  enumeration  in  the  Constitution  of  certain  rights,  should 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people;  and  that  the  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  States,  were  re- 
served to  the  States,  respectively,  or  to  the  people.  These  were 
all  restraints  upon  the  general  Government.  Had  the  popula- 
tion of  the  United  States  continued  as  sparse  as  when  the  Con- 
stitution was  formed,  and  the  means  of  more  rapid  intercourse 
between  the  States  had  not  been  invented,  it  is  possible  that  fur- 
ther amendments  would  not  have  been  demanded.  But  the  im- 
mense development  of  the  resources  of  the  country,  the  great 
increase  of  population,  the  constant  intercourse  between  the 
States  by  steamer,  railway  and  telegraph,  changed  the  business 
and  commercial  relations  of  the  States  to  each  other,  and  led  the 
people  of  one  section  to  seek  a  closer  union,  and  to  desire  a 
greater  authority  to  be  exercised  by  the  central  Govemment, 
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whilst  the  peculiar  institations  of  the  other  section,  and  the  dif- 
ferent industries  they  developed,  led  its  people  to  desire  to  limit, 
rather  than  to  strengthen  the  central  authority.     Differences  of 
opinion  in  matters  of  internal  policy,  and  the  estrangement  en- 
gendered by  controversies  growing  out  of  the  existence  of  slaTenr 
in  some  of  the  States,  ultimately  culminated  in  civil  war.    Men 
then  saw  that  danger  was  to  be  apprehended  in  a  direction  op- 
posite to  that  which  led  to  the  original  amendments.     Restraints 
upon  the  power  and  action  of  the  States  were,  therefore,  sug- 
gested, and  to  impose  them  and  to  abolish  slavery,  the  great  cause 
of  the  civil  conflict,  the  new  amendments— the  Thirteenth,  Four- 
teenth and  Fifteenth — ^were  adopted.     ''While,  therefore," to 
quote  the  language  of  an  admirable  writer  and  eminent  jurist, 
«fudge  Cooley,  "  the  first  amendments  were  for  the  pui-pose  of 
keeping  the  central  power  within  due  limits,  at  a  time  when  the 
tendency  to  centralization  was  alarming  to  many  persons,  the 
last  were  adopted  to  impose  new  restraints  on  State  sovereignty, 
at  a  time  when  State  powers  had  nearly  succeeded  in  destroying 
the  national  sovereignty.     Of  these  amendments,  it  may  be  safely 
affirmed,  that  the  first  ten  took  from  the  Union  no  power  it  ought 
ever  to  have  exercised,  and  that  the  last  three  required  of  the 
States  the  surrender  of  no  power  which  any  free  government 
should  ever  employ."    It  would  tend,  therefore,  to  defeat  the 
great  purpose  of  the  late  amendments,  if  to  any  of  them,  we 
should  give  the  narrow  construction  for  which  counsel  contend. 
Private  corporations  are,  it  is  true,  artificial  persons,  but  with 
the  exception  of  a  sole  corporation,  with  which  we  are  not  con- 
cerned, they  consist  of  aggregations  of  individuals  united  for 
some  legitimate  business.     In  this  State  they  are  formed  under 
general  laws;  and  the  Civil  Code  provides  that  they  "  maybe 
formed  for  any  purpose  for  which  individuals  may  lawfully  asso- 
ciate themselves."    Any  five  or  more  persons  may  by  voluntary 
association  form  themselves  into  a  corporation.     An^as  a  mattn* 
of  fact,  nearly  all  enterprises  in  this  State,  requiring  for  their 
execution  an  expenditure  of  large  capital,  are  undertaken  by  cor- 
porations.    They  engage  in  commerce;  they  build  and  sail  ships; 
they  cover  our  navigable  streams  with  steamers;  they  construct 
houses;  they  bring  the  products  of  earth  and  sea  to  market;  they 
light  our  streets  and  buildings;  they  open  and  work  mines;  they 
carry  water  into  our  cities;  mey  build  railroads,  and  cross  moun- 
tains and  deserts  with'them;  they  erect  churches,  colleges,  ly- 
ceums,  and  theatres;  they  set  up  manufactories  and  keep  the 
spindle  and  shuttle  in  motion;  they  establish  banks  for  savings; 
tney  insure  against  accident  on  land  and  sea;  they  give  policies 
on  life;  they  make  money  exchanges  with  all  parts  of 'the  world; 
they  publisn  newspapers  and  books,  and  send  news  by  lightning 
across  the  continent  and  under  the  ocean.     Indeed  there  is  noth- 
ing which  is  lawful  to  be  done  to  feed  and  clothe  our  people, 
to  beautify  and  adorn  their  dwellings,  to  relieve  the  sick,  to  help 
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the  needy,  and  to  enrich  and  ennoble  humanity,  which  is  not  to 
a  great  extent  done  through  the  instrumentalities  of  corporations. 
There  are  over  five  hundred  coi'porations  in  this  State;  there  are 
thirty  thousand  in  the  United  States,  and  the  aggregate  value  of 
their  property  is  several  thousand  millions.*  It  would  be  a  most 
singular  result,  if  a  constitutional  provision  intended  for  the  pro- 
tection of  every  person  against  partial  and  discriminating  legis- 
lation by  the  States,  should  cease  to  exert  such  protection  the 
moment  the  person  becomes  a  member  of  a  corporation.  We 
eannot  accept  such  a  conclusion.  On  the  contrary,  we  think  that 
it  is  well  established  by  numerous  adjudications  of  the  Supreme 
Court  of  the  United  States,  and  of  the  several  States,  that  when- 
ever a  provision  of  the  Constitution,  or  of  a  law,  guarantees  to 
persons  the  enjoyment  of  property,  or  affords  to  them  means  for 
its  protection,  or  prohibits  legislation  injuriously  affecting  it,  the 
benefits  of  the  provision  extend  to  corpoi*ations,  and  that  the 
Courts  will  always  look  beyond  the  name  of  the  artificial  being  to 
the  individuals  whom  it  represents. 

The  case  of  the  Society  for  the  Propagation  of  the  Oospel  in 
Foreign  Parts  vs.  The  Toitm  of  New  Haven,  reported  in  the  8th 
of  Wheaton,  furnishes  an  apt  illustration  of  this  doctrine.  The 
fflith  article  of  the  treaty  of  peace  with  Great  Britain  of  1783 
provided  that  there  should  be  ''no  future  confiscations  made  nor 
any  prosecutions  commenced  against  any  person  or  persons  for 
or  by  reason  of  the  part  which  he  or  they  may  have  taken  in  the 
present  war,  and  that  no  person  shall  on  that  account  suffer  any 
fetuxe  loss  or  damage,  either  in  his  person,  liberty,  or  property." 
An  English  corporation  claimed  the  benefit  of  this  article  with 
lefexenoe  to  certain  lands  in  Vermont  granted  to  it  before  the  re- 
folution,  which  the  Legislature  of  that  State  had  undertaken  to 
^e  to  the  town  where  they  were  situated.  It  was  contended 
that  the  treaty  only  applied  to  natural  persons;  that  it  did  not 
embrace  corporations,  because  they  were  not  persons  who  could 
take  part  in  the  war,  or  could  be  considered  British  subjects,  but 
the  position  was  held  to  be  untenable.  The  Court,  speaking 
through  Mr.  Justice  Washington,  said  that  the  argument  pro- 
eeeded  upon  an  incorrect  view  of  the  subject,  and  referred  to  the 
ease  of  2^  United  States  vs.  Deveaux,  (5  Cranch,  86),  to  show  that 
the  Court,  when  necessary,  will  look  beyond  the  name  of  a  cor- 
poration to  reach  and  protect  those  whom  it  represents. 

The  Constitution,  in  defining  the  judicial  power  of  the  United 
States,  declares  that  it  shall  extend  to  ''  controversies  between 
eitizens  of  different  States,"  and  in  the  case  referred  to  by  Mr. 
Justice  Washington,  the  question  arose  whether  a  corporation 
composed  of  citizens  of  one  State  could  sue  in  the  Circuit  Court 
of  the  United  States  a  citizen  of  another  State,  and  it  was  held 

*Tbe  Dumber  of  corporations  here  ttoted  is  much  less  than  the  nnmber  actually  exist- 
tag.    There  are  over  five  fhousaad  corporations  in  California  alone. 
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that  it  could.  In  deciding  the  question,  the  Court,  speaking 
through  Chief  Justice  Marshall,  said:  ''  However  true  the  fact 
may  be  that  the  tribunals  of  the  State  will  administer  justice  as 
impartially  as  those  of  the  Nation  to  parties  of  every  description, 
it  is  not  less  true  that  the  Constitution  itself  either  entertains 
apprehensions  on  this  subject,  or  views  with  such  indulgence 
the  possible  fears  and  apprehensions  of  suitors,  that  it  has 
established  national  tribunals  for  the  decison  of  controversies 
between  aliens  and  a  citizen,  or  between  citizens  of  different 
States.  Aliens  or  citizens  of  different  States  are  not  less  sus- 
ceptible of  these  apprehensions,  nor  can  they  be  supposed  to 
be  less  the  objects  of  constitutional  provision  because  they 
are  allowed  to  sue  by  a  corporate  name.  That  name,  indeed, 
cannot  be  an  alien  or  a  citizen,  but  the  'persons  whom  it.  rep- 
resents may  be  the  one  or  the  other,  and  the  controversy  is, 
in  fact  and  in  law,  between  those  persons  suing  in  their  corpo- 
i;ftte  character,  by  their  corporate  name,  for  a  corporate  right, 
and  the  individual  against  whom  the  suit  may  be  instituted. 
Substantially  and  essentially  the  parties  in  such  a  case,  where 
the  members  of  the  corporation  are  aliens  or  citizens  of  a  differ- 
ent State  from  the  opposite  party,  come  within  the  spirit  and 
terms  of  the  jurisdiction  conferred  by  the  Constitution  on  the 
national  tribunals.  Such  has  been  the  universal  understanding 
on  the  subject,  llepeatedly  has  this  Coui't  decided  causes  be- 
tween a  corporation  and  an  individual  without  feeling  a  doubt 
respecting  its  jurisdiction." 

The  same  point  was  presented  in  another  form  in  the  case  of 
Marshall  va.  liaUimore  and  Ohio  Railroad  Comjjany  (16  How. 
326.)  There  the  question  was  whether  a  citizen  of  one  State 
could  sue  in  the  Circuit  Court  of  the  United  States  a  corporation 
of  another  State,  and  a  similar  conclusion  was  reached.  After 
referring  to  the  clause  of  the  Constitution,  extending  the  judi- 
cial power  of  the  United  States  to  controversies  between  citizens 
of  different  States,  the  Court  proceeded  to  consider  the  objec- 
tions ui'ged  to  treating  a  corporation  as  a  citizen,  so  far  as  it 
might  be  necessary  to  protect  the  corporators:  "  A  corporation," 
obsei-ved  Mr.  Justice  Grier,  speaking  for  the  Court,  **  it  is  said, 
is  an  artificial  person,  a  mere  legal  entity,  invisible  and  intangi- 
ble. This  is  no  doubt  metaphysically  true  in  a  certain  sense. 
The  inference,  also,  that  such  an  artificial  entity  '  cannot  be  a 
citizen'  is  a  logical  conclusion  from  the  premises,  which  cannot 
be  denied.  But  a  citizen  who  has  made  a  contract,  and  has  a 
controversy  with  a  corporation,  may  also  say,  with  equal  truth, 
that  he  did  not  deal  with  a  mere  metaphysical  abstraction,  but 
with  natural  persons;  that  his  writ  has  not  been  served  on  an 
imaginary  entity,  but  on  men  and  citizens;  and  that  his  con- 
tract was  made  with  them  as  the  legal  representatives  of  numer- 
ous unknown  associates,  or  secret  and  dormant  partners." 

*'The  necessities  and  conveniences  of  trade  and  business  re- 
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quire  that  suchnumerouB  associates  and  stockholders  should  act  by 
representation,  and  have  the  faculty  of  contracting,  suing  and 
being  sued  in  a  fictitious  or  collective  name.  But  these  import-, 
ant  faculties,  conferred  on  them  by  State  legislation,  for  their 
own  convenience,  cannot  be  wielded  to  deprive  others  of  ac- 
knowledged rights.  It  is  not  reasonable  that  those  who  deal 
with  such  persons  should  be  deprived- of  a  valuable  privilege  by  a 
syllogism,  or  rather  sophism  which  deals  subtly  with'  words  and 
names  without  regard  to  the  things  or  persons  they  are  used  to 
represent." 

The  Fifth  Amendment  to  the  Constitution  declares  that  **  No 
person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infam- 
ous crime,  unless  on  a  presentment  or  indictment  of  a  Grand 
Jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in 
the  militia,  when  in  actual  service  in  time  of  war  or  public  dan- 
ger; nor  shall  any  person  be  subject  for  the  same  offence  to  be 
twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself,  nor  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation.  *' 

From  the  nature  of  the  prohibitions  in  this  amendment,  it 
would  seem,  with  the  exception  of  the  last  one,  as  though  they 
could  apply  only  to  natural  persons.  No  others  can  be  wit" 
nesses;  no  others  can  be  twice  put  in  jeopardy  of  life  or  limb, 
or  compelled  to  be  witnesses  against  themselves;  and,  there- 
fore, it  might  be  said  with  much  force  that  the  word  person 
there  used  in  connection  with  the  prohibition  against  the  depri- 
vation of  life,  liberty,  and  property  without  due  process  of  law, 
IB  in  like  manner  limited  to  a  natural  person.  But  such  has  not 
been  the  construction  of  the  Courts.  A  similar  provision  is 
found  in  nearly  all  of  the  State  Constitutions;  and  everywhere,  and 
at  all  times,  and  in  all  Courts,  it  has  been  held,  eiiJier  by  tacit 
assent  or  express  adjudication,  to  extend,  so  far  as  their  property 
is  concerned,  to  corporations.  And  this  has  been  because  the 
property  of  a  corporation  is  in  fact  the  property  of  the  corpora- 
tors. To  deprive  the  corporation  of  its  property,  or  to  burden 
it,  is  in  fact,  to  deprive  the  corporators  of  their  property  or  to 
lessen  its  value.  Their  interest,  undivided  though  it  be,  and 
constituting  only  a  right  during  the  continuance  of  the  corpora- 
tion to  participate  in  its  dividends,  and  on  its  dissolution  to  re- 
ceive a  proportionate  share  of  its  assets,  has  an  appreciable  value, 
and  is  property  in  a  commercial  sense;  and  whatever  affects  the 
property  of  the  corporation  necessarily  affects  the  commercial 
value  of  their  interest.  If,  for  example,  to  take  the  illustration 
given  by  counsel,  a  corporation  created  for  banking  purposes 
acquires  land,  notes,  stocks,  bonds,  and  money,  no  stockholder 
can  claim  that  he  owns  any  particular  item  of  this  property,  but 
he  owns  an  interest  in  the  whole  of  it  which  the  Courts  will  pro- 
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tect  a^inst  unlawful  seizure  or  appropriation  by  others,  and  on 
the  dissolution  of  the  company  he  will  receive  a  proportionate 
share  of  its  assets.  Now,  if  a  statute  of  the  State  takes  the  en- 
tire property,  who  suffers  loss  by  the  legislation  ?  Whose  prop- 
erty is  taken  ?  Certainly  the  corporation  is  deprived  of  its  prop- 
erty; but,  at  the  same  time,  in  every  just  sense  of  the  constitu- 
tional guaranty,  the  corporators  are  also  deprived  of  their  prop- 
erty. 

The  prohibition  against  the  deprivation  of  life  and  liberty  in 
the  same  clause  of  t^e  Fifth  Amendment  does  not  apply  to  cor- 
porations, because,  as  stated  by  counsel,  the  lives  and  liberties 
of  the  individual  corporators  are  not  the  life  and  liberty  of  the 
corporation. 

Mor  do  all  the  privileges  and  immunities  of  citizenship  attadi 
to  corporations.  These  bodies  have  never  been  considered  citi- 
zens for  any  other  purpose  than  the  protection  of  the  property 
rights  of  the  corporators.  The  status  of  citizenship,  entitling 
the  citizen  to  certain  privileges  and  immunities  in  the  several 
States,  does  not  belong  to  corporations.  The  special  privileges 
which  citizens  acquire  by  becoming  incorporated  in  one  State 
cannot,  therefore,  be  exercised  in  another  State  without  tiie  lat- 
ter's  consent,  as  was  held  in  Paul  vs.  Virginiay  (8  Wall.  168), 
although  such  consent  will  generally  be  presumed  in  the  ab- 
sence of  positive  prohibition. 

Decisions  of  State  Courts,  in  harmony  with  the  views  we  have 
expressed,  exist  in  great  numbers.  But  it  is  unnecessary  to  cite 
them.  It  is  sufficient  to  add  that  in  all  text-writers,  in  all  codes, 
and  in  all  revised  statutes,  it  is  laid  down  that  the  term  person 
includes,  or  may  include,  corporations,  which  amounts  to  what 
we  have  already  said,  that  whenever  it  is  necessary  for  the  pro- 
tection of  contract  or  property  rights,  the  Courts  will  look 
through  the  ideal  entity  and  name  of  the  corporation  to  the  per- 
sons who  compose  it  and  protect  them,  though  the  process  be  in 
its  name.  All  the  guaranties  and  safeguards  of  the  Constitution 
for  the  protection  of  property  possessed  by  individuals  may, 
therefore,  be  invoked  for  the  protection  of  the  property  of  cor- 
porations. And  as  no  discriminating  and  partial  legislation,  im- 
posing unequal  burdens  upon  the  property  of  individuals,  would 
be  valid  under  the  Fourteenth  Amendment,  so  no  legislation  im- 
posing such  unequal  burdens  upon  the  property  of  corporations 
can  be  maintained.  The  taxation,  therefore,  of  the  property  of 
the  defendant  upon  an  assessment  of  its  value,  without  a  deduc- 
tion of  the  mortgage  thereon,  is  to  that  extent  invalid. 

If  there  were  no  other  objection  to  the  assessment  we  might 
perhaps  order  judgment  for  the  amount  of  taxes  due  upon  the 
valuation  of  the  property,  after  deducting  therefrom  the  amount 
of  the  mortgage;  but  there  is  another  objection  of  equal  signifi- 
cance, which  goes  to  the  v&lidity  of  the  whole  assessment.  No 
opportunity  was  afforded  to  the  defendant  to  be  heard  respecting 
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it  before  the  State  Board  of  Equalization.  It  was  made  by  the 
Boa«d  under  the  tenth  section  of  Article  XIII.  of  the  Constitu- 
tion, which  declares  that  **the  franchise,  roadway,  roadbed, 
lails,  and  rolling-stock  of  all  railroads  operated  in  more  than 
one  county  in  this  State  shall  be  assessed  by  the  State  Board  of 
Equalization  at  their  actual  value,  and  the  same  shall  be  appor- 
tioned to  the  counties,  cities  and  counties,  cities,  towns,  town- 
snips  and  districts  in  which  such  railroads  are  located,  in  pro- 
portion to  the  number  of  miles  of  railway  laid  in  such  counties, 
cities  and  counties,  towns,  townships  and  districts." 

Other  articles  of  the  Constitution,  and  laws  supplementing 
their  directions,  provide  for  the  assessment  by  county  of&cers  of 
all  property  except  "  the  franchise,  roadway,  roadbed,  rails, 
and  rolling-stock"  of  railroads  operated  in  more  than  one  county, 
for  a  hearing  by  property  holders  respecting  the  assessment,  and 
for  its  equalization  by  county  boards.  Ample  security  is  thus 
afforded  to  individuals  against  erroneous  and  arbitrary  assess- 
ments. But  the  assessment  of  the  property  mentioned  of  rail- 
roads operated  in  more  than  one  county  is  placed  entirely  with 
the  State  Board.  In  People  vs.  Supervisors  of  Sacramento  County  y 
the  Supreme  Court  of  the  State  said  that:  "It  is  the  manifest 
intent  of  the  Constitution  that  the  valuation  of  the  railroad  prop- 
erty mentioned  in  Section  10  of  Article  XIII.  shall  be  finally  fixed 
and  determined  by  the  State  Board  of  Equalization.  The  State 
Board  has  the  exclusive  power  to,  assess  and  equalize  its  value. 
Thus  the  Constitution  furnishes  a  system  for  the  assessment  of 
railroads  operated  in  more  than  one  county,  which  is  separate 
and  distinct  from  that  provided  for  the  assessment  of  other  prop- 
aty;"  and,  again,  "  The  portion  of  the  section  quoted  (the  por- 
tion above)  is  clearly  self-executing.  We  are  at  a  loss  to  imagine 
hom  any  statute  coidd  make  the  duty  of  the  State  Board  any 
elearer  than  does  this  distinct  and  positive  mandate  of  the  Con- 
stitution. If  any  doubt  could  possibly  be  built  upon  the  words 
dted  it  would  be  dispelled  by  the  first  clause  of  the  same  sec- 
tion: '  All  property,  except  as  hereinafter  in  this  section  pro- 
vided, shall  be  assessed  in  the  county,  city,  city  and  county, 
town,  township  or  district  in  which  it  is  situated  in  the  manner 
prescribed  by  law.'  Thus  by  the  veiy  language  of  the  Constitu- 
tion all  other  but  the  railroad  property  mentioned  must  be  as- 
sessed by  local  assessors,  in  the  manner  prescribed  by  statute. 
The  railroad  property  must  be  assessed  in  the  manner  prescribed 
by  the  section  of  the  Constitution,  that  is,  by  the  State  Board, 
without  the  aid  of  statute."  (Pacific  Coast  Law  Journal,  vol.  8, 
.  103.) 

The  Political  Code  provides  that  the  assessment  shall  be  made 

^y  the  State  Board  on  or  before  the  first  Monday  in  May  of  each 

'iar;  that  the  President,  Secretary,  Cashier,  or  Managing  Agent, 

r  such  officer  of  the  corporation  as  the  Board  may  designate, 

all  furnish  to  the  Board,  on  or  before  the  first  Monday  of  April 


370  County  of  San  Mateo  v.  8.  P.  R.  E.  Co. 

of  the  year,  a  statement  signed  and  sworn  to  by  him,  showing  in 
detail  the  whole  number  of  miles  of  railway  owned,  operated,  or 
leased  in  the  State  by  the  corporation,  and  the  value  wereof  per 
mile,  and  all  its  property  of  every  kind  located  in  the  State,  the 
number  and  value  of  its  engines,  passenger,  mail,  express,  bag- 
gage, freight  and  other  cars,  or  property  used  in  operating  or 
repairing  the  railway  in  the  State,  and  on  railways  which  are 
parts  of  lines  extending  beyond  its  limits,  the  amount  of  the 
rolling-stock  in  use  during  the  year,  the  annual  gross  earnings  of 
the  entire  railway  and  the  proportionate  annual  gross  earnings  of 
the  same  in  the  State,  and  such  other  facts  as  the  Board  may  in 
writing  require;  and  that  if  the  officer  or  officers  designated  fail 
to  make  and  furnish  such  statement,  the  Board  shall  proceed  to 
assess  the  property,  and  the  valuation  fixed  shall  be  final  and 
conclusive.  The  law  also  provides  that  the  property  shall  be 
assessed  at  its  actual  value;  that  the  assessment  shall  be  made  of 
the  entire  railway  in  the  State,  including  the  right  of  way,  road- 
bed, track,  bridges,  culverts  and  rolliug-stock;  that  the^  State 
Board  shall  transmit  to  the  County  Assessor  of  each  coonf^ 
through  which  the  railway  runs  a  statement  showing  the  length 
of  its  main  track  within  the  county,  and  its  assessed  value  per 
mile  as  fixed  by  a  pro  rata  distribution  per  mile  of  the  assessed 
value  of  the  whole  property;  that  this  statement  shall  be  entered 
on  the  assessment-roll  of  the  county,  and  that  at  their  first  meet- 
ing after  its  receipt  by  the  County  Assessor,  the  Board  of  Super- 
visors of  the  connty  shall  cause  an  order  to  be  entered  in  tlie 
proper  record  book  stating  the  length  of  the  main  track,  and 
the  assessed  value  of  the  nulway  lying  in  each  city,  town,  town* 
ship,  school  district,  or  lesser  taxing  district  in  the  county, 
through  which  the  railway  runs,  as  f^ed  by  the  State  Board, 
which  shall  constitute  the  taxable  value  of  the  property  for  tax- 
able purposes  in  the  district,  and  that  such  property  shall  be 
taxed  at  the  same  rates  as  the  property  of  individuals. 

We  have  no  doubt  that  further  legislation  might  have  been  adopt- 
ed providing  for  notice  to  the  company,  and  a  system  of  procedure 
hj  which  it  might  have  been  heahl  respecting  the  assessment. 
We  do  not  understand  that  the  Supreme  Court  of  the  State  in- 
tended by  the  decision  cited  to  hold  that  the  10th  Section  of  the 
XTTTth  Article  is  self-executing,  except  to  the  extent  that  it  vests 
complete  power  in  the  State  Board  to  make  the  assessment  of 
the  propexty;  not  that  legislation  may  not  be  had  providing  for 
the  mode  in  which  the  powers  of  the  Board  shall  be  exercised. 
Indeed,  the  concluding  section  of  the  article  authorizes  any  leg- 
islation necessary  to  give  e£fect  to  its  provisions.  Unfortunatdy 
no  such  legislation  has  been  had.  The  attempted  legislation 
failed  because  it  did  not  receive  in  the  Legislature  the  constita- 
tional  majority,  as  is  clearly  shown  by  the  Circuit  Judge  in  his 
opinion.  It  is  unnecessary  to  go  over  the  ground  he  has  com- 
pletely covered. 
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The  presentation  to  the  State  Board  by  the  corporation  of  a 
statement  of  its  property  and  of  its  value,  which  it  is  required  to 
furnish,  is  not  the  equivalent  to  a  notice  of  the  assessment  made 
and  an  opportunity  to  be  heard  thereon.  It  is  a  preliminary 
proceeding,  and  until  the  assessment  the  corporation  cannot 
Know  whether  it  will  have  good  c^use  of  complaint.  No  hearing 
npon  the  statement  presented  is  allowed,  and  when  the  assess- 
ment is  made  the  matter  is  closed;  no  opportunity  to  correct  any 
errors  conunitted  is  provided.  The  presentation  of  the  statement 
can  no  more  supersede  the  necessity  of  allowing  a  subsequent 
hearing  of  the  owners,  than  the  filing  of  a  complaint  in  Court 
can  dispense  with  the  right  of  the  suitor  and  his  contestant  to  be 
there  heard. 

There  being,  then,  no  provision  of  law  giving  to  the  company 
notice  of  the  action  of  the  State  Board,  and  an  opportunity  to 
be  heard  respecting  it,  is  the  assessment  valid?  Would  the 
taking  of  the  company's  property,  in  the  enforcement  of  the  tax 
levied  according  to  the  assessment,  be  depriving  it  of  its 
property  without  due  process  of  law  ?  It  seems  to  us  there  can 
be  but  one  answer  to  these  questions.  There  is  something  repug- 
nant to  all  notions  of  justice  in  the  doctrine  that  any  body  of 
men  can  be  clothed  with  the  power  of  finally  determining  the 
Talne  of  another's  property,  according  to  which  it  may  be  taxed, 
without  affording  to  him  an  opportunity  of  being  heard  respect- 
ing the  correctness  of  their  action.  And  the  injustice  is 
strikingly  apparent  when  the  property  consists  of  the  great 
number  of  particulars  which  go  to  make  up  the  taxable  estate 
of  a  railroad  company,  requiring  for  any  just  estimate  of  their 
value  accurate  knowledge  upon  a  multitude  of  subjects,  not 
woally  possessed  without  special  study.  We  cannot  assent  to  any 
such  doctrine.  It  conflicts  with  the  great  principle  which  lies  at 
the  foundation  of  all  just  government,  tiiat  no  one  shall  be 
deprived  of  his  life,  his  liberty,  or  his  property,  without  an 
opportunity  of  being  heard  against  the  proceeding.  The 
principle  is  as  old  as  Magna  Charta,  and  is  embodied  in  all  the 
otate  Constitutions,  and  in  the  Fourteenth  Amendment  of  the 
Federal  Constitution.  The  provision  in  this  amendment  is  in 
the  form  of  an  interdict  upon  the  States:  "  Nor  shall  any  State 
deprive  any  person  of  l&e,  liberty,  or  property,  without  due 
process  of  law.*'  And  by  due  process  is  meant  one  which, 
following  the  forms  of  law,  is  appropriate  to  the  case,  and  just 
to  the  parties  to  be  afiiected.  It  must  be  pursued  in  the  ordinary 
mode  prescribed  by  the  law;  it  must  be  adapted  to  the  end  to  be 
attained;  and  it  <must  give  to  the  party  to  be  affected  an 
opportunity  of  being  heard  respecting  the  justice  of  the  judgment 
sought.  Without  these  conditions  entering  into  the  proceed- 
ing, it  would  be  anything  but  due  process.  If  it  touched  life 
or  liberty,  it  would  be  wanton  punishment,  or  rather  wanton 
cruelty;  if  it  touched  property,  it  would  be  arbitrary  exaction. 
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It  is  significant  that  the  guaranty  against  the  depriyation  of 
property  without  due  process  of  law  is  contained  in  the  clause 
which  guarantees  against  a  like  deprivation  of  life  and  liherty; 
and  it  means  that  there  shall  be  no  proceeding  against  either 
without  the  observance  of  all  the  securities  applicable  to  the 
case  recognized  by  the  general  law,  by  those  principles  which 
are  established  in  all  constitutional  governments  for  the  protec- 
tion of  private  rights.  Notice  is  absolutely  essential  to  tiie 
validity  of  the  proceeding  in  any  case;  it  may  be  given  by 
personal  citation;  and,  in  some  cases,  it  maybe  given  by  statute; 
but  given  it  must  be  in  some  form.  If  life  and  liberty  are  in- 
volved, there  must  be  a  regular  course  of  judicial  proceedings; 
so,  also,  where  title  or  possession  of  pitjperty  is  in  contention. 
But  in  the  taking  of  property  by  taxation,  the  proceeding  is 
more  summary  and  stringent.  The  necessities  of  revenue  for 
the  support  of  government  will  not  admit  of  the  delays  attend- 
ant upon  judicial  proceedings  in  the  Courts  of  justice.  The 
statute  fixes  the  rate  of  taxation  upon  the  value  of  the 
property,  and  appoints  officers  to  estimate  and  appraise  the 
value.  Due  process  of  law  in  the  proceeding  is  deemed  to  be 
pursued  when,  after  the  assessment  is  made  by  the  assessing 
officers  upon  such  information  as  they  may  obtain,  the  owner  is 
allowed  a  reasonable  opportunity,  at  a  time  and  place  to  be 
designated,  to  be  heard  respecting  the  correctness  of  the  assess- 
ment, and  to  show  any  errors  in  the  valuation  committed  by  the 
officers.  Notice  to  him  will  be  deemed  sufficient,  if  the  time 
and  place  of  hearing  be  designated  by  statute.  But  whateyer 
the  character  of  the  proceeding,  whether  judicial  or  admioifi- 
trative,  summary  or  protracted;  and  whether  it  takes  property 
directly,  or  creates  a  charge  or  liability  which  may  be  the  basis 
of  taking  it,  the  law  directing  the  proceeding  must  provide  for 
some  kind  of  notice,  and  offer  to  the  owner  an  opportunity  to  be 
heard,  or  the  proceeding  will  want  the  essential  ingredient  of 
due  process  of  law.  Nothing  is  more  clearly  established  by  a 
weight  of  authority  absolutely  overwhelming  than  that  notice 
and  opportunity  to  be  heard  are  indispensable  to  the  validity  of 
the  proceeding. 

In  Davidson  vs.  New  Orleans  the  Supreme  Court  of  the  United 
States  assumed  this  position  to  be  unquestionable.  In  that  case 
an  assessment  levied  on  certain  real  estate  in  New  Orleans,  for 
draining  the  swamps  of  that  city,  was  resisted  on  the  ground 
that  the  proceeding  deprived  the  owners  of  their  property 
without  due  process  of  law;  and  the  Court  refused  to  dis- 
turb it,  for  the  reason  that  the  owners  of  the  property  had  notice 
of  the  assessment  and  an  opportunity  to  contest  it  in  the  Courts. 
After  stating  that  much  misapprehension  prevailed  as  to  the 
meaning  of  the  terms  "  due  process  of  law,"  and  that  it  would 
be  difficult  to  give  a  definition  which  would  be  at  once  perspicu- 
ous, comprehensive  and  satisfactory,  the  Court,  speaking  through 
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Mr,  Justice  Miller,  said  that  it  would  lay  down  tiie  following 
proposition  as  applicable  to  the  case:  ''  That  whenever,  by  the 
laws  of  a  State,  or  by  State  authority,  a  tax,  assessment,  servi- 
tude, or  other  burden  is  imposed  upon  property  for  the  public 
use,  whether  it  be  for  the  wnole  State  or  of  some  more  limited 
portion  of  the  community;  and  those  laws  provide  for  a  mode 
of  confirming  or  contesting  the  charge  thus  imposed,  in  the  or- 
dinary Courts  of  justice,  with  notice  to  the  person,  or  such  pro- 
ceeding in  regard  to  the  property  as  is  appropriate  to  the  nature 
of  the  case;  tiie  judgment  in  such  proceedings  cannot  be  said  to 
deprive  the  owner  of  his  propeiiy  without  due  process  of  law, 
however  obnoxious  it  may  be  to  other  objections,"  (96  U.  S. 
104.) 

In  Stuart  vs.  Palmer  the  meaning  of  these  terms  is  elaborately 
considered  by  the  Court  of  Appeals  of  New  York,  with  reference 
to  numerous  adjudications  on  the  subject.  In  that  case  a  law  of 
the  State  imposed  an  assessment  on  certain  real  property  for  a 
local  improvement,  without  notice  to  the  owner,  and  a  hearing, 
or  an  opportunity  to  be  heard  by  him,  and  the  Court  held  that 
it  had  the  effect  of  depriving  him  of  his  property  without  due 
process  of  law,  and  was  therefore  unconstitutional.  Mr.  Justice 
Earl,  speaking  for  the  Court,  said:  ''I  am  of  opinion  that  the 
Constitution  sanctions  no  law  imposing  such  an  assessment, 
without  a  notice  to,  and  a  hearing,  or  an  opportunity  of  hearing, 
by  the  owners  of  the  property  to  be  assessed.  It  is  not  enough 
that  the  owners  may  by  chance  have  notice,  or  that  they  may,  as 
a  matter  of  favor,  have  a  hearing.  The  law  must  require  notice 
to  them,  and  give  them  the  right  to  a  hearing,  and  an  opportu- 
nity to  be  heard.  It  matters  not,  upon  the  question  of  the  con- 
Btitutionalily  of  such  a  law,  that  the  assessment  has  in  fact  been 
furly  apportioned.  The  constitutional  validity  of  a  law  is  to  be 
tested,  not  by  what  has  been  done  under  it,  but  what  may,  by 
its  authority,  be  done.  The  Legislature  may  prescribe  the  kind 
of  notice,  and  the  mode  in  which  it  shall  be  given,  but  it  cannot 
dispense  with  all  notice."  And  again,  that:  *'  No  case,  it  is  be- 
Heved,  can  be  found  in  which  it  was  decided  that  this  constitu- 
tional guaranty  "  (against  depriving  one  of  his  property  without 
due  process  of  law)  "  did  not  extend  to  cases  of  assessments; 
and  yet  we  may  infer  from  certain  dicta  of  judges  that  their  at- 
tention was  not  called  to  it,  or  that  they  lost  sight  of  it  in  the 
cases  which  they  were  considering.  It  has  sometimes  been  inti- 
mated that  a  citizen  is  not  deprived  of  his  property,  within  the 
meaning  of  this  constitutional  provision,  by  the  imposition  of  an 
assessment.  It  might  as  well  be  said  that  he  is  not  dejprived  of 
his  property  by  a  judgment  entered  against  him.  A  judgment 
does  not  take  property  until  it  is  enforced,  and  then  it  takes  the 
Teal  or  personal  property  of  the  debtor.  So  an  assessment  may 
generally  be  enforced,  not  only  against  the  real  estate  upon  which 
^t  is  a  lien,  but,  as  in  this  case,  against  the  personal  property  of 


374  Count;  of  San  Mateo  v.  S.  P.  B.  B.  Go. 

the  owner  also;  and  by  it  he  may  just  as  much  be  depiiyed  of 
his  property,  and  in  the  same  sense,  as  the  judgment  debtor  is 
deprived  of  his  by  the  judgment/'  (74  N.  Y.  188  and  195.)  We 
concur  fully  in  the  yiews  thus  forcibly  expressed^ 

It  remains  to  consider  the  last  position  of  counsel,  that  the 
provisions  of  Article  XTTT.  of  the  Constitution  of  the  State,  as  to 
the  taxation  of  railrpad  property,  are  to  be  treated  as  oonditionfl 
upon  the  continued  existence  of  railroad  corporations.  On  the 
Hearing  this  position  seemed  to  us  to  possess  some  force,  but  on 
careful  consideration  ito  supposed  force  is  dissipated.  The  axga- 
ment  is,  that  on  the  original  creation  of  the  corporations  the 
State  might  have  imposed  any  conditions  whatever  as  to  the 
manner  and  the  amount  in  which  the  property  should  be  taxed; 
that  under  the  reserved  power  of  amendment  of  the  law  creatiiig 
the  corporations,  the  State  could  at  any  time  afterwards  impose 
such  a  condition;  that  the  new  Constitution,  in  continuing  the 
defendant  and  other  railroad  corporations  in  existence,  and  at 
the  same  time  authorizing  the  taxation  of  their  property  upon  a 
valuation  different  from  ^at  at  which  the  property  of  individuals 
is  assessed,  imposed  that  condition  upon  them,  and  that  the  sub- 
sequent exercise  of  ito  franchises  by  the  defendant  implies  an 
assent  to  such  condition. 

There  are  two  answers  to  this  argument.  In  the  first  place, 
Article  Xm.  is  not  intended  to  make  any  change  in  the  powers 
or  righto  of  corporations  under  the  laws  of  the  State.  It  treats 
entirely  of  revenue  and  taxation,  and  of  the  rules  which  shall 
govern  the  assessment  of  the  property  of  individuals  and  of  rail- 
road and  other  quasi  public  corporations.  It  is  in  another  article 
that  provisions  are  made  for  the  control  of  railroad  corpoTations; 
and  the  duties  and  responsibilities  of  corporations  generally, 
and  the  power  of  the  State  over  them,  are  declared. 

In  the  second  place,  the  State  in  the  creation  of  corporations, 
or  in  amending  their  charters,  or  rather  in  passing  or  amending 
general  laws  under  which  corporations  may  be  formed  and 
altered,  possesses  no  power  to  withdraw  them  when  created,  or 
by  amendment,  from  the  guaranties  of  the  Federal  Constitution. 
It  cannot  impose  the  condition  that  they  shall  not  resort  to  the 
Courto  of  law  for  the  redress  of  injuries,  or  the  protection  of 
their  property;  that  they  shall  make  no  complaint  if  their  goods 
are  plundered  and  their  premises  invaded;  that  they  shall  ask  no 
indemnity  if  their  lands  be  seized  for  public  use,  or  be  taken 
without  due  process  of  law;  or  that  they  shall  submit  without 
objection  to  unequal  and  oppressive  burdens  arbitrarily  imposed 
upon  them;  that,  in  other  words,  over  them  and  their  properly 
the  State  may  exercise  unlimited  and  irresponsible  power. 
Whatever  the  State  may  do,  even  with  the  creations  of  its  own 
will,  it  must  do  in  subordination  to  the  inhibitions  of  the  Federal 
Constitution.  It  may  confer  by  its  general  laws  upon  corpora- 
tions certain  capacities  of  doing  business,  and  of  having  per- 
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pettud  saocession  in  their  members.  It  may  make  its  grant  in 
thefie  respects  revocable  at  pleasure;  it  may  make  the  grant  sub- 
ject to  modificationB;  and  impose  conditions  upon  its  use,  and 
reserve  the  right  to  change  these  at  will.  But  whatever  property 
the  corporations  acquire  in  the  exercise  of  the  capacities  con* 
ferred,  they  hold  under  the  same  guaranties  which  protect  the 
property  of  individuals  from  spoliation.  It  cannot  be  taken  for 
pabHc  use  without  compensation;  it  cannot  be  taken  without 
otne  process  of  law;  nor  can  it  be  subjected  to  burdens  different 
from  those  laid  upon  the  property  of  individuals  under  like  cir- 
camstances. 

The  State  grants  to  railroad  corporations  formed  under  its  laws 
a  franchise,  and  over  it  retains  control,  and  may  withdraw  or  mod- 
ify it.    By  the  reservation  clause  it  retains  power  only  over  that 
which  it  grants;  it  does  not  grant  the  rails  on  the  road;  it  does  not 
grant  the  depots  along  side  of  it;  it  does  not  grant  the  cars  on  the 
track  nor  the  engines  which  move  them ;  and  over  them  it  can  exer- 
cise no  power,  except  such  as  may  be  exercised  through  its  control 
over  the  franchise,  and  such  as  may  be  exercised  with  reference  to 
all  property  used  by  carriers  for  the  public.     The  reservation  of 
power  over  the  franchise — that  is,  over  that  which  is  granted — 
makes  its  grant  a  conditional  or  revocable  contract,  whose  obli- 
gation is  not  impaired  by  its  revocation  or  change.     The  Su- 
preme Court  established  in  the  Dartmouth  College  case  that  the 
charter  of  a  private  corporation  is  a  contract  between  the  corpo- 
rators and  the  State,  and  that  it  was,  therefore,  within  the  prohibi- 
tion of  the  Federal  Constitution  against  the  impairment  of  con- 
tracts.    To  avoid  this  result  the  States  have  generally  inserted 
claases  in  their  Constitutions  reserving  a  right  to  repeal,  alter, 
or  amend  charters  granted  by  their  Legislatures;  or  to  repeal, 
alter,  or  amend  the  general  listws  under  which  corporations  are 
allowed  to  be  formed.     The  reservation  relates  only  to  the  con- 
tract of  incorporation,  which  without  such  reservation  would  be 
iirepealable.    It  removes  the  impediment  to  legislation  touching 
the  contract.     It  places  the  corporation  in  the  same  position  it 
would  have  occupied  had  the  Supreme  Court  held  that  charters 
are  not  contracts,  and  that  laws  repealing  or  altering  them  did 
not  impair  the  obligation  of  contracts.     The  property  of  the  cor- 
poration, acquired  in  the  exercise  of  its  faculties,  is  held  inde- 
pendently of  such  reserved  power,  and  the  State  can  only  exer- 
cise over  it  the  control  which  it  exercises  over  the  property  of 
individuals  engaged  in  similar  business. 
The  case  of  Detroit  vs.  Detroit  and  Howell  Flank  Road  Com- 
my,  in  the  Supreme  Court  of  Michigan,  is  in  point  on  both  of 
le  propositions  stated.     An  Act  of  the  Legislature  of  the  State, 
nending  the  charter  of  the  company,  required  it  to  remove 
ithout  the  limits  of  the  city  of  Detroit  a  toll-gate  on  its  road, 
en  within  the  limits.     The  effect  of  the  Act  was  to  take  from 
)  company  about  two  and  a  half  miles  of  its  road,  upon  which 
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it  collected  tolls.  The  Act  under  which  the  company  was  incor- 
porated reserved  a  power  in  the  Legislature  to  repeal  and  amend 
it  at  any  time,  and  the  question  was  whether,  under  this  reser- 
yation,  the  Legislature  could  require  the  removal  of  the  toll-gaie 
out  of  the  city,  and  it  was  held  that  it  could  not.  Ordinarily  a 
law  requiring  the  removal  of  a  toll-gate  from  one  place  to  an- 
other on  a  road  would  be  a  mere  police  regulation,  but  here  it 
was  something  more;  it  deprived  the  company  of  compensation 
for  the  use  of  its  road  within  the  city  limits — that  is,  for  a  large 
part  of  the  travel  over  it.  The  Court,  speaking  through  l£r. 
Justice  Cooley,  observed  that  there  were  cases  in  which  amend- 
ments to  charters  having  some  resemblance  to  this  had  been  sus- 
tained; and  cited  several  which  involved  a  mere  police  regula- 
tion, such  as  requiring  a  railroad  company  to  build  a  station- 
house  and  stop  its  trains  at  a  certain  locality;  to  permit  and  pro- 
vide for  the  crossing  of  its  track;  and  to  unite  with  others  in  a 
common  passenger  station  for  trains  entering  a  city.  ''But," 
the  Court  added,  "  there  is  no  well-considered  case  in  which  it 
has  been  held  that  a  Legislature,  under  its  power  to  amend  a 
charter,  might  take  from  the  corporation  any  of  its  substantial 
property  or  property  rights.  In  some  cases  the  power  has  been 
denied  where  the  interest  involved  seemed  insignificant.  The 
case  of  Albany,  etc,  R.  B.  Go.  vs.  Brownell  (24  N.  Y.  346)  is  an  il- 
lustration. It  was  there  decided  that  although  the  Legislature 
might  require  railroad  companies  to  suffer  highways  to  cross 
their  tracks,  they  could  not  subject  the  lands  which  the  compsr 
nies  had  acquired  for  other  purposes  to  the  same  burden,  except 
in  connection  with  the  provision  for  compensation.  The  de- 
cision was  in  accord  with  that  in  GonimonweaWi  vs.  Essex  Co.  (13 
Gray,  239,  253),  in  which,  while  the  power  to  alter,  amend,  or  re- 
peal the  corporate  franchises  was  sustained,  it  was  at  the  same 
time  declared  that  '  no  amendment  or  alteration  of  the  charter 
can  take  away  the  property  or  rights  which  have  become  vested 
under  a  legitimate  exercise  of  the  powers  granted.'  The  same 
doctrine  is  clearly  asserted  in  Railroad  Company  vs.  Maine  (96 
XT.  S.  499),  and  is  assumed  to  be  unquestionable  in  the  several 
opinions  delivered  in  the  Sinking  Fund  Cases  (99  XT.  S.  700). 

*  *  But  for  the  provision  of  the  Constitution  of  the  United  States, 
which  forbids  impairing  the  obligation  of  contracts,  the  power 
to  amend  and  repeal  corporate  charters  would  be  ample  vnthont 
being  expressly  reserved.  The  reservation  of  the  right  leaves 
the  State  where  any  sovereignty  would  be,  if  unrestrained  by  ex- 
press constitutional  limitations  and  with  the  powers  which  it 
would  then  possess.  It  might,  therefore,  do  what  it  would  be 
admissible  for  any  constitutional  government  to  do  when  not 
thus  restrained,  but  it  could  not  do  what  would  be  inconsistent 
with  constitutional  principles.  And  it  cannot  be  necessary  at 
this  day  to  enter  upon  a  discussion  in  denial  of  the  right  of  the 
Government  to  take  from  either  individuals  or  corporations  any 
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property  which  they  may  rightfully  have  acquired.  In  the  most 
arbitrary  times  such  an  act  was  recognized  as  pure  tyranny,  and 
it  has  been  forbidden  in  England  ever  since  Magna  GharUi,  and 
in  this  country  alwa3'^s.  It  is  immaterial  in  what  way  the  prop- 
erty was  lawfully  acquired,  whetheif  by  labor  in  the  ordinary 
aTocations  of  life,  by  gift  or  descent,  or  by  making  profitable 
use  of  a  franchise  granted  by  the  State,  it  is  enough  that  it  has 
become  private  property,  and  it  is  then  protected  by  the  *  law  of 
the  land.' "     (43  Mich.  140-147.) 

We  have  already  extended  this  opinion  to  a  great  length,  and 
we  do  not  think  it  necessary  or  important  to  notice  other  posi- 
tions urged  by  counsel,  with  great  learning  and  ability,  against 
the  validity  of  the  taxes  for  which  the  present  action  is  brought. 
We  are  satisfied  that  the  assessment,  upon  which  they  were 
levied,  is  invalid  and  void,  and  judgment  must  be  accordingly 
entered  on  the  demurrer  for  the  defendant,  and,  by  stipulation 
of  parties,  the  judgment  must  be  made  final. 

CONCURRING   OPINION. 

Sai¥ter,  Circuit  Judge :  The  facts  of  this  case  are  fully  stated 
by  Mr.  Justice  Field,  and  need  not  be  repeated  here.  The  ques- 
tions presented  are  of  the  gravest  character,  and  of  the  utmost 
importance  to  the  people  of  California.  While  I  concur  in  the 
conclusions,  and  in  the  line  of  argument  adopted  by  my  asso- 
ciate, I  shall  also  state,  as  briefly  as  I  reasonably  can,  consider- 
ing the  gravity  of  the  questions  discussed,  my  views  upon  the 
points  involved. 

1.  In  my  judgment  the  word  **  person,"  in  the  clause  of  the 
Fourteenth  Amendment  to  the  National  Constitution,  *'  No  State 
gji^l     *     4(     *      4c     deprive  any  person  of  life,  liberty  or  prop- 
erty, without  due  process  of  law,  nor  deny  to  any  person  the 
equal  protection  of  the  law,"  includes  a  private  corporation.     It 
must,  at  least,  through  the  corporation,  include  the  natural  per- 
sons who  compose  the  corporation,  and  who  are  the  beneficial 
owners  of  all  the  property,  the  technical  and  le^al  title  to  which 
is  in  the  corporation,  in  trust  for  the  corporators.     The  fact  that 
the  corporators  are  united  into  an  ideal  legal  entity,  called  a  cor- 
poration, does  not  prevent  them  from  having  a  right  of  property 
in  the  assets  of  the  corporation,  which  is  entitled  to  the  protec- 
tion of  this  clause  of  the  Constitution.     Nor  does  the  interven- 
tion of  this  artificial  being  between  the  real  beneficial  owners 
and  the  State,  for  the  simple  purpose  of  the  convenient  manage- 
ment of  the  business  engaged  in,  enable  the  State,  by  acting 
irectly  upon  the  legal  entity,  to  deprive  the  real  parties  benefit 
ially  interested  of  tiie  protection  of  these  important  provisions. 
1  the  language  of  Mr.  Pomeroy,  one  of  the  counsel,  which  I 
lopt:  **  Whatever  be  the  legal  nature  of  a  corporation  as  an  ar- 
^cial,  metaphysical  being,  separate  and  distinct  from  the  indi- 
lual  members,   and  whatever  distinctions  the  common  law 
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makes,  in  canyiiig  out  the  technical  legal  conception,  between 
property  of  the  corporation  and  that  of  the  individoal  members, 
still,  in  applying  the  fundamental  guaranties  of  the  Constitution, 
and  in  thus  protecting  rights  of  property,  ihese  metaphymoal  and 
technical  noHona  must  give  t/hy  to  the  realily.  The  buth  cannot 
be  evaded  that,  ^br  the  purpose  of  protecting  rights,  the  property  of 
all  business  and  trading  corporations  is  the  property  of  the  individ' 
U4jd  corporators,  A  State  Act  depriving  a  business  corporation  of 
its  property  without  due  process  of  law  does,  in  fact,  deprive  the 
individual  corporators  of  their  property.  In  this  sense,  and  within 
the  scope  of  these  grand  safeguards  of  private  rights,  there  is  no 
real  distinction  between  artificial  persons,  or  corporations,  and 
natural  persons." 

This  principle  is  recognized,  and  the  question  settled  for  all 
time  in  an  early  case  by  Chief  Justice  Marshall,  in  which  he  says: 
"Aliens,  or  citizens  of  different  States,  are  not  less  susceptible 
of  these  apprehensions,  nor  can  they  be  supposed  to  be  less  the 
objects  of  constitutional  provisions,  because  they  are  allowed  to 
sue  by  a  corporate  name.  That  name,  indeed,  cannot  be  an  alien, 
or  a  citizen;  but  the  persons  whom  it  represents  may  be  the  one 
or  the  other;  and  the  controversy  is,  in  fact  and  in  law,  between 
those  persons  suing  in  their  corporate  character  by  their  corporate 
name  for  a  corporate  right,  and  the  individtials  against  whom  ike 
suit  may  be  instituted.  Substantially  and  essentially  the  parties  in 
'such  a  case,  where  the  members  of  the  corporation  are  aliens  or 
citizens  of  a  different  State  from  the  opposite  party,  come  within 
the  spirit  and  terms  of  the  jurisdiction  conferred  by  the  Constitu- 
tion on  the  national  tribunals."  (Bank  U.  S.  vs.  Deveaux,  5  Cr., 
87.)  It  is  upon  this  principle  that  the  national  Courts  have  ever 
since  entertained  jurisdiction,  on  the  ground  of  citizenship,  of 
the  corporators  in  cases  wherein  corporations  are  the  parties  to 
the  record.  The  cases  in  the  Supreme  Court  upon  this  point  are 
numerous,  and  too  familiar  to  require  further  citation.  In  Society, 
etc.  vs.  New  Haven,  (8  Wheat.  464r489,)  it  was  held  that  a  cor- 
poration was  protected  under  the  Sixth  Article  of  the  Treaty  with 
England  of  1783,  which  reads:  '*  There  shall  be  no  confiscations 
made,  nor  any  prosecutions  commenced  against  any  person  or 
persons  for  or  by  reason  of  the  part  which  he,  or  they,  may  have 
taken  in  the  present  war,  and  that  no  person  shall,  on  that  ac- 
count, suffer  any  future  loss  or  damage,  either  in  person,  liberty, 
or  property,"  etc.  The  word  "  person,"  in  the  Civil  Rights  Act 
of  Congress  of  April  20th,  1870,  (17  Stat.  13,)  was  held  on  the 
circuit  to  include  a  corporation.  (North  West  Fert.  Co.  vs.  Hyde 
Park,  3  Biss.  481.)  In  Railroad  Company  vs.  Richmond,  (96  U. 
S.  529)  the  Supreme  Court  assumes  that  a  corporation  is  in- 
cluded in  the  word  "person,"  as  thus  used  in  tlie  Fourteenth 
Amendment. 

The  word  **  person"  is,  unquestionably,  much  broader  in  its 
signification  than  the  word  "  citizen,"  and  the  c^nge  from  the 
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word  '*  citizen/'  in  the  first  clause  of  the  section,  to  the  word 
"person,"  of  so  much  larger  import  in  the  last,  must  have  been 
irell  considered;  and  have  been  intended  to  extend  the  shield  of 
the  Constitution  to  all  cases  which  might  require  the  protection 
of  this  wholesome  and  greatly  needed  guaranty.     There  is  noth- 
ing in  the  context  to  indicate  a  purpose  to  limit  the  meaning  of 
the  word  person  to  a  narrower  sense  than  the  word  ordinarily 
and  naturally  imports;   or  to  make  the  application  of  the  pro- 
yision  partial  only.     To  exclude  corporations  from  its  import, 
would  be  to  leave,  perhaps,  at  this  day,  the  far  larger  portion  of 
the  vast  capital  of  the  country  employed  in  great  enterprises, 
either  commercial,  manufacturing,  mining,  or  otherwise,  beyond 
the  pale  of  its  protection.     There  is  no  good  reason  for  exclud- 
ing the  property  of  corporations  from  the  protection  extended 
to  other  property.     It  is  subject  to  all  the  burdens,  and  it  should 
be  entitled  to  all  the  immunities  of  other  property.   '  It  is,  at  last, 
Ihe  property  of  natural  persons.     The  provision  is  protective  and 
remedial,  not  punitive  in  character,  and  should,  therefore,  be 
liberally,  not  strictly,  construed.     No  restriction  should  be  put 
upon  tibe  terms  not  called  for  by  the  exigencies  of  the  cttee,  or 
by  the  public  interests;  and  it  must  be  manifest  that  the  public 
interest  requires  that  the  broadest  signification  should  be  adopted. 
Blackstone  treats  of  corporations  under  the  head  of  Bights  of 
Persons — chapter  XVIII,  under  this  head,  being  devoted  to  the 
subject.     He  says:  *'  Persons,  also,  are  divided  by  law  into  either 
natural  persons  or  artificial,''  giving  a  definition  of  each.    (Book 
1, 123.)     So,  also,  does  Kent,  (2  vol.  316).     In  UnUed  States  vs. 
Amedy,  (11  Wheaton,  412,)  wherein  a  person  was  indie  ted,  under 
AH  Act  of  Congress,  for  destroying  a  vessel  belonging  to  a  cor- 
poration, the  Supreme  Court  held,  that  a  corporation  is  a  person 
within  the  meaning  of  the  Act.     The  Court,  among  other  things, 
says:  '*  The  mischief  intended  to  be  reached  by  the  statute  is  (he 
same,  whether  it  respects  private  or  corporate  persons.     That  cor- 
poraiions  are  in  law,  for  civil  purposes,  deemed  persons,  is  unques- 
tionable.'*    And  the  Court  in  this  case  holds  the  same  for  crim- 
inal purposes  also;  and  in  criminal  cases  statutes  Are  strictly  con- 
strued.    So  in  regard  to  the  provisions  of  the  Fourteenth  Amend- 
ment under  consideration,  **  the  mischief  intended  to-be  reached  " 
by  the  amendment  "  is  the  sam6,  whether  ii  respects  private  or  cor- 
poraie persons.'*    (See  also  cases  cited  in  the  opinion.)    The  au- 
thorities to  I  a  similar  effect  are  numerous.     (See,  as  examples. 
People  vs.  Itis.  Co.,  15  John.  588;  Planters*  Bank  vs.  Andrews,  8 
Porter,  404,  Kyd  on  Corp.  15;  Douglass  vs.  Pacific  Mail  Steam- 
ship Co.,  4  Cal.  304;  State  vs.  Nashville  University,  4  Humph. 
166.)    There  are  many  other  cases  affording  support,  more  or 
less  direct,  to  this  view. 

In  Insurance  Co.  vs.  New  Orleans,  (1  Woods,  85,)  it  was  held 
on  the  circuit  that  a  corporation  is  not  embraced  in  the  word 
"person,"  as  used  in  the  amendment  under  consideration,  and 
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the  Supreme  Court  of  California,  upon  the  authority  of  that  case, 
made  a  similar  ruling  in  Central  Pacific  Railroad  Co,  vs.  The  Stale 
Board  of  Equalization,  (8  Pacific  Coast  Law  Journal,  1155.)  But 
notwithstanding^  their  high  character  for  ability,  and  my  respect 
for  the  decisions  of  the  judges  expressing  that  opinion,  I  am  com- 
pelled, both  upon  reason  and  authority,  to  think  that  the  other  is 
the  better  view.  Again,  with  respect  to  corporate  property,  I 
adopt  the  language  of  counsel,  which  expresses  my  view  accurately 
and  clearly :  *  *  The  property  of  the  corporation  is  in  reality  the  prop- 
erty of  its  indi7}idual  corporators,  A  State  statute  depriying  a  cor- 
poration of  its  property  does  deprive  the  individual  corporators  of 
their  property.  These  clauses  of  the  Fifth  and  Fourteentii 
Amendments,  and  the  similar  clauses  of  the  State  Constitution, 
apply,  therefore,  to  private  corporations,  not  alone  because  such 
corporations  are  ''persons,"  within  the  meaning  of  that  word, 
but  also  because  statutes  violating  their  prohibitions  in  dealing  wiGi 
corporations  must  necessarily  infringe  upon  the  rigfUs  of  naturalper- 
sons.  In  applying  and  enforcing  these  constitutional  guaranties, 
corporations  cannot  be  separated  from  the  natural  persons  who  com- 
pose them."  The  decision  in  Dodge  vs.  Woolsey,  (18  How.  331,) 
which  establishes  the  right  of  stockholders  to  maintain  a  suit 
against  the  directors  of  the  corporation  and  State  officers  to  re- 
strain the  payment  by  the  one,  and  the  collection  by  the  other, 
of  a  tax  illegally  assessed  against  the  corporation  rests  upon  this 
principle.  See,  also,  Marshall  vs.  Baltimore  and  Ohio  Railroad 
Co. ,  (16  How.  327.)  But  a  corporation  itself  is,  in  my  judgment, 
a  ''  person,"  vnthin  the  meaning  of  the  constitutional  provision 
in  question.  Such  has  been  the  ruling  in  all  cases  under  statutes 
containing  the  word  "  person,"  unless  the  context  clearly  indi- 
cated a  more  limited  signification. 

2.  I  shall  not  spend  much  time  in  discussing  the  question 
whether  the  Fourteenth  Amendment  applies  only  to  the  African 
race.  Undoubtedly,  the  negro  furnished  the  immediate  occasion 
and  motive  for  the  adoption  of  the  amendment;  but  its  benefits 
could  not  have  been  intended  to  be  limited  to  the  negro.  The 
protection  afforded  is  as  important  to  others  as  to  him,  as  is 
clearly  shown  by  experience  under  this  provision.  A  whole  race, 
not  African,  large  numbers  of  whom  came  to  our  shores  under 
the  solemn  guaranties  of  stipulations  in  a  treaty  suggested  and 
sought,  and  in  great  "part  framed  by  ourselves,  to  promote  our 
then  supposed  interests,  were  among  the  first  to  invoke  thievery 
provision  of  the  Fourteenth  Amendment,  to  protect  them,  under 
the  word  "person, ' '  in  the  right  to  earn  an  honest  living,  by  honest 
labor;  and  its  protecting  power  was  not  invoked  in  vain.  (P<u> 
rott's  Chinese  Case,  6  Saw.  349;  In  re  Ah  Chong;  Chinese  Fish- 
erman Case,  6  Saw.  451.)  Who,  in  view  of  past  experience,  shall 
say  there  was  no  occasion  to  extend  the  signification  of  the  word, 
person,  beyond  the  negro?  And  are  all  otiier  races,  including 
our  own,  to  be  now  withdrawn  from  its  protecting  power  by  so 
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narrow  and  mmatural  a  conBtraction  ?  I  apprehend  not.  If  the 
line  cannot  be  drawn  at  the  negro,  then  no  other  can  be  adopted 
that  will  not  embrace  every  human  being  in  his  individual  cnar- 
acter,  or  in  his  legal  association  with  his  fellows  for  the  more 
convenient  administration  of  his  property,  and  more  successful 
porsoit  of  happiness.  I  apprehend  that  it  would  have  struck 
the  world  with  some  astonishment,  when  this  amendment  was 
proposed  to  the  people  of  the  United  States  for  adoption,  if  it 
had  read:  "  Nor  shall  any  State  deprive  any  person  of  Die  negro 
race  of  life,  liberty,  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  of  the  negro  race  within  its  jurisdiction  the 
equal  protection  of  the  laws. "  Yet  so  it  must,  in  effect,  be  read, 
if  its  operation  is  to  be  limited  to  that  race.  The  rights  of  the 
negro  are,  certainly,  no  more  sacred  or  worthy  of  protection  than 
the  rights  of  the  Caucasian  or  other  races;  and  the  security  of 
the  rights  of  corporations,  and,  through  them,  the  rights  of  the 
real  parties — the  corporators — is  as  of  great  public  importance 
as  the  security  of  any  other  private  interest. 

3.  Does  the  assessment  in  question,  made  in  strict  pursuance 
of  the  provisions  of  the  Constitution  of  California,  violate  that 
clause  of  the  Fourteenth  Amendment  of  the  National  Constitu- 
tion which  says  that  no  State  **  shall  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of  law  f*  The  provision 
of  the  State  Constitution  under  which  the  assessment  was  made 
is  as  follows:  ''The  franchise,  roadway,  roadbed,  rails  and 
loUing-stock  of  all  railroads  operated  in  more  than  one  county 
in  this  State  shall  be  assessed  by  the  State  Board  of  Equalization 
at  their  actual  value,  and  the  same  shall  be  apportioned  to  the 
eoanties,  cities  and  counties,  cities,  towns,  townships  and  dis- 
tncts  in  which  such  railroads  are  located,  in  proportion  to  the 
nmaber  of  miles  of  roadway  laid  in  such  counties,  cities  and 
ooanties,  cities,  towns,  townships  and  districts."  This  is  the 
only  provision  affecting  this  question.  To  take  one's  property 
by  taxation  is  to  take  or  deprive  one  of  his  property;  and  if  not 
taken  in  pursuance  of  the  law  of  the  land — ^in  some  due  and 
recognized  course  of  proceedings,  based  upon  well-recognized 
principles  in  force  before,  and  at  the  time  this  clause  was  first 
introduced  into  the  various  Constitutions  and  the  legislation  of 
the  country — is  to  take  it  "  without  due  process  of  law."  The 
signification  of  these  words  has  been  the  subject  of  judicial  con- 
sideration and  discussion  in  a  vast  number  of  cases;  and  their 
import  has  been  determined  to  be  the  same  as  that  of  e<juivalent 
phni^s  in  Magna  Charia,  from  which  the  principle  adopted  was 
derived. 

I  shall  not  attempt  to  give  an  accurate  definition  of  the  terms 
'  due  process  of  law,"  applicable  to  all  cases.  It  is  not  neces- 
i  ry  for  the  determination  of  this  case  to  do  so.  It  is  enough 
1  say  that  it  has  been  settied  by  judicial  decision,  that  whether 
t   3  proceeding  be  judicial,  administrative,  or  legislative,  if  it 
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affects  life  or  liberty,  or  takes  property  directly,  or  imposes  a 
charge  which  becomes  the  basis  of  taking  property,  someJdnd  of 
notice,  or  opportunity  to  be  heard  on  his  own  behalf  and  to  de- 
fend lus  rights,  given  to  the  person  whose  life  or  liberty  is  to  be 
affected,  or  whose  property  is  to  be  taken  or  burdened  with  the 
liability,  is  an  indispensable  element — an  essential  ingredient— 
of  "due  process  of  law."  No  one,  I  apprehend,  would  for  a 
moment  contend  that  a  man's  life  or  his  liberty  could  be  legally 
taken  away  without  notice  of  the  proceeding,  or  without  being 
offered  an  opportunity  to  be  heaord;  or  that  a  proceeding  whereby 
his  life  or  liberty  should  be  forfeited,  or  permanently  affected, 
without  notice  or  opportunity  to  be  heard  in  his  own  defense, 
could,  by  any  possibility,  be  by  "  due  process  of  law."  In  sucb 
cases  there  could  be  no  just  conception  of  ''  due  process  of  law" 
that  would  not  embrace  these  elements  of  notice  and  opportunity 
to  be  heard.  Any  conception  excluding  these  elements  would 
be  abhorrent  to  all  our  ideas  of  either  law  or  justice.  If  these 
elements  must  enter  into  and  constitute  an  essential  part  of  due 
process  of  law,  in  respect  to  life  and  liberty,  they  must  also  con- 
stitute essential  ingredients  in  due  process  of  law  where  property 
is  to  be  taken;  for  the  guaranty  in  the  Constitution  is  found  in 
the  same  provision,  in  the  same  connection,  and  in  the  identical 
language  applicable  to  all.  One  meaning,  therefore,  cannot  be 
attnbuted  to  the  phrase,  with  respect  to  property,  and  another 
with  respect  to  life  and  liberty. 

Having  stated  the  principle,  which  I  conceive  to  be  established 
by  an  unbroken  line  of  authorities,  I  shall  refer  to  some  of  them. 
One  of  the  latest  and  most  instructive  cases  upon  the  subject 
was  recently  decided  by  the  Court  of  Appeals  of  the  State  of 
New  York,  from  which  I  shall  extract  a  passage,  which  I  adopt, 
as  expressing  my  own  views  and  presenting  the  question  in  a 
very  clear  and  satisfactory  light.  It  involved  the  validity  of  an 
assessment  for  a  public  street  improvement,  and  but  one  ques- 
tion, which  was  decisive  of  the  case,  was  examined  «or  deter- 
mined. The  question  was  as  to  the  validity  of  the  law  under 
which  the  assessment  was  made.  The  Court,  by  Mr.  Justice 
Earl,  says:  ''The  latter  assessment  could  be  made  without  any 
notice  to,  or  hearing  of,  any  person.  The  law  requires  no  no- 
tice, and  a  provision  for  notice  cannot  be  implied.  Upon  the 
assumption  that  the  law  was  valid,  there  was  ample  authority  for 
the  Commissioners  to  make  the  assessment  without  any  notice  or 
hearing/'  {StuaH  vs.  Palmer^  74  N.  Y.  186.)  The  Judge  pro- 
ceeds: *'  I  am  of  the  opinion  that  the  Constitution  sanctions  no 
law  imposing  such  an  assessment  without  a  notice  to  and  a  bear- 
ing, or  an  opportunity  of  a  hearing,  by  the  owners  of  the  prop- 
erty to  be  assessed.  It  is  not  enough  that  the  oumers  may  by  chance 
have  notice,  or  that  they  may,  as  a  matter  of  favor,  have  a  hearitig. 
The  law  must  require  a  notice  to  them  and  give  them  a  right  to  a 
hearing,  and  an  opportunity  to  he  heard.     It  matters  not  upon  the 
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qaestion  of  the  constitutionality  of  such  a  law  that  the  assess- 
ment has  in  fact  been  fairly  apportioned.  The  consHiviional  va- 
lidity of  a  law  18  to  be  tested,  not  by  what  has  been  done  under  it, 
but  what  may,  by  its  authority,  be  done.  The  Legislature  may 
prescribe  the  kind  of  notice,  and  the  mode  in  which  it  shall  be 
given,  but  it  cannot  dispense  with  all  notice.     (lb.  188.) 

*  «  4(  *  4c  :4t  3|c 

**  The  Legislature  can  no  more  arbitrarily  impose  an  assessment 
for  which  property  may  be  taken  or  sold  than  it  can  render  a  judg- 
ment against  a  person  without  a  hearing.  It  is  a  rule  founded  on 
the  first  principles  of  natural  justice,  older  than  written  consti- 
tutions, that  a  citizen  shall  not  be  deprived  of  his  life,  liberty,  or 
property  without  an  opportunity  to  be  heard  in  defense  of  his 
rights,  and  the  constitutional  provision  that  no  person  shall  be 
deprived  of  these  without  due  process  of  law,  has  its  foundation 
in  this  rule.  This  provision  is  the  most  important  guaranty  of  per- 
sonal rights  to  be  found  in  the  Fedfrral  or  State  Constitutions,  It  is 
a  hmitation  upon  arbitrary  legislation.  No  citizen  shall  arbitra- 
rily be  deprived  9f  his  life,  liberty,  or  property.  This  the  Legis- 
lature cannot  do  nor  authorize  to  be  done.  *  Due  process  of 
law'  is  not  confined  to  any  judicial  proceedings,  but  extends  to 
every  case  which  may  deprive  a  citizen  of  his  life,  liberty,  or 
property,  whether  the  proceeding  be  judicial,  administrative,  or 
executive  in  its  nature.  This  great  guaranty  is  always  and  every- 
where present  to  protect  the  citizen  against  arbitrary  inter- 
ference with  these  sacred  rights."     (lb.  190.)     *     *     *     *     * 

"No  case,  it  is  believed,  can  be  found  in  which  it  was  decided 
(hat  the  constitutional  guaranty  did  not  extend  to  cases  of  assess- 
ments, and  yet  we  may  infer  from  certain  dicta  of  Judges  that  their 
ciUenlion  was  not  called  to  it,  or  that  they  lost  sight  of  it  in  the  cases 
vMch  they  were  considering.  It  has  sometimes  been  intimated 
that  a  citizen  is  not  deprived  of  his  property,  within  the  mean- 
ing of  this  constitutional  provision,  by  the  imposition  of  an 
assessment.  It  might  as  well  be  said  that  he  is  not  deprived  of 
his  property  by  a  judgment  entered  against  him.  A  judgment 
does  not  take  property  until  it  is  enforced,  and  then  it  takes  the 
real  or  personal  property  of  the  debtor.  So  an  assessment  may 
generally  be  enforced,  not  only  against  the  real  estate  upon 
which  it  is  a  lien,  but,  as  in  this  case,  against  the  personal  prop- 
erty of  the  owner  also,  and  by  it  he  may  just  as  much  be  de- 
prived of  his  property,  and  in  the  same  sense,  as  the  judgment 
debtor  is  deprived  of  his  by  the  judgment."    (lb.  195.) 

Much  more  is  worth  quoting,  but  it  would  extend  this  opinion 
to  an  unreasonable  length. 

Thus,  it  is  determined  in  the  case  cited,  that  a  party  is  not 
only  entitled  to  notice  and  an  opportunity  to  be  heard,  but  that 
*he  law,  or  Constitution  itself,  must  expressly  provide  for  notice. 
'  his  decision  was  approved  by  the  Supreme  Court  of  California 

I  October  last,  in  Mulligan  vs.  Smith,  involving  the  validity  of  a 
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tax.  (8  Pacific  Coast  Law  Journal,  499.)  Said  McEinstr}-,  J.: 
'*  In  my  opinion,  the  statute  proyides  no  notice  or  process  by 
means  of  which  the  property-owners  can  be  subjected  to  the 
judgment  of  the  County  Court.  The  ad  is,  therefore,  void;" 
citing  Situirt  vs.  Palmer,  supra;  Cooley  on  Taxation,  266,  and 
other  cases;  and  McEee,  J.,  in  the  same  case,  said:  ''It  ia  a 
principle  which  underlies  all  forms  of  government  by  law,  that 
a  citizen  shall  not  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  Legislature  has  no  j)ower  to  take 
away  any  man's  property,  nor  can  it  authorize  its  agents  to  do 
so,  without  first  providing  for  personal  notice  to  be  given  to  him, 
arid  for  a  fall  opportunity  of  time,  pilace,  and  tribunal,  to  be  heard 
in  defense  of  his  flights.  This  constitutional  guaranty  is  not  con- 
fined to  judicial  proceedings,  but  extends  to  every  case  in  which  a 
citizen  may  be  deprived  of  life,  liberty,  or  property,  whether  the  pro- 
ceeding be  judicial,  administrative,  or  executive  i?i  ite  nature." 

In  Patten  vs.  Gram,  (13  Cal.  329,)  Mr.  Justice  Baldwin,  all  the 
Justices,  including  Mr.  Justice  Field,  concurring  in  the  opinion, 
said :  '  *  We  think  it  would  be  a  dangerous  precedent  to  hold 
that  an  absolute  power  resides  in  the  Supervisors  to  tax  land  as 
they  may  choose,  without  giving  any  notice  to  the  owner.  It  is  a 
power  li^^ble  to  great  abuse.  The  general  principles  of  law  apph- 
cable  to  such  tribunals  oppose  the  exercise  of  any  such  power." 
The  raising  of  the  tax  by  the  Board  of  Equalization  was  held 
void  for  want  of  notice.  Mr.  "Webster,  in  the  Dartmouth  College 
case,  defined  due  process  of  law,  or  **  the  law  of  the  land,"  as 
**  the  general  law,  which  hears  before  it  condemns,  which  pro- 
ceeds upon  inquiiy,  and  renders  judgment  only  after  trial."  He 
adds :  *  •  Every  thing  which  may  pass  under  the  form  of  an  enactr 
ment  is  not  '  the  law  of  the  land.'  " 

In  Cooper  vs.  Board  of  Works,  108  Eng.  C.  L'.  R.  181,  in 
which  was  in  question  the  action  of  the  Board  of  Public  "Works, 
in  pursuance  of  a  statute  which  did  not  require  notice,  Willes, 
J.,  said:  **  I  apprehend  that  a  tribunal,  which  is  by  law  in- 
vested with  power  to  aff'ect  the  property  of  one  of  Her  Majesty's 
subjects,  is  bound  to  give  such  subject  an  opportunity  of  being 
heard  before  it  proceeds.  And  tnat  that  rule  is  of  universal 
application,  and  founded  upon  the  plainest  principles  of 
justice."  In  the  same  case.  By les,  J.,  said:  "The  judgment 
of  Mr.  Justice  Fortescue,  in  Dr.  Bentley's  case,  is  somewhat 
quaint,  but  is  veiy  applicable,  and  has  been  the  law  from  that 
time  to  the  present."  He  says:  **The  objection  for  want  of 
notice  can  never  be  got  over.  The  laws  of  God  and  man  both 
give  the  party  an  opportunity  to  make  his  defense,  if  he  has 
any.  I  remember  to  have  heard  it  observed  by  a  very  learned 
man,  upon  such  an  occasion,  that  even  God  himself  did  not  pass 
sentence  upon  Adam  before  he  called  upon  him  to  make  his 
defense.  *  Adam,  where  art  thou  !  Hast  thou  not  eaten  of 
the  tree  whereof  I  commanded  thee   that   thou   shouldest  not 
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eat?'  "  (See,  also,  Philadelphia  vs.  Miller,  49  Pa.  448;  MaUer 
of  Ford,  6  Lans.  92;  Overing  vs.  Foote,  65  N.  Y.  263;  WeMervelt 
ys.  Gregg,  12^.  Y.  209;  Cooley  Const.  Lim.  355;  BuilerYS.  Sup, 
Sag.,  26  Mich.  22,  29;  Sedgwick's  Stat,  and  Constitutional  Con- 
struction, Pomeroy's  Ed,  474,  e(  seq,,  and  notes;  Cooley  on 
Taxation,  266,  267.) 

In  Davidson  vs.  New  Orleans,  96  XJ.  S.  97,  it  was  not  ques- 
tioned, but  assumed,  that  the  party  taxed  must  have  an 
opportunity  to  be  heard,  and  the  case  was  decided  upon  that 
theory. 

In  my  judgment,  the  authoiities  establish,  beyond  all  con- 
troversy, that  somewhere  in  the  process  of  assessing  a  tax 
under  a  law,  or  a  State  Constitution,  at  some  point  before  the 
amount  of  the  assessment  becomes  finally  and  irrevocably  fixed, 
the  statute,  or  the  State  Constitution,  must  provide  for  notice  to 
be  given  to  the  owner  of  the  property  taxed,  and  an  opportunity 
be  afforded  to  make  objections  and  to  be  heard  upon  them.  In 
some  form  or  manner,  he  must  be  afforded  an  opportunity  to 
defend  his  interests.  In  this  case  the  Constitution  makes  no 
provision  for  notice  or  a  hearing,  and  the  answer  alleges  that 
there  was  none,  which  is  admitted  by  the  demurrer. 

4.  On  behalf  of  the  plaintiff,  what  purports  to  be  a  statute 
passed  March  14,  1881  (Statutes  1881,  p.  84),  is  cited,  which,  it 
is  insisted,  supplements  the  Constitution,  and  provides  for  a 
notice  and  hearing  upon  a  petition  filed  within  five  days  after 
the  assessment  is  made  upon  a  railroad.  But  it  is  claimed  that, 
althoug-h  published  in  the  volume  of  statutes  for  the  year  1881 , 
as  a  statute,  the  bill  never  constitutionally  passed,  and  that  it 
is,  consequently,  no  law.  Section  15  of  Article  IV  of  the  Con- 
stitution of  California  provides,  **  that  on  the  final  passage  of 
all  bills  they  shall  be  by  yeas  and  nays  upon  each  bill  sep- 
arately, and  shall  be  entered  on  the  journals,  and  no  bill  shall 
become  a  law  without  thr  concurrence  of  a  majority  of  the  members 
elected  to  each  houae.  *'  Under  Section  5  of  the  same  article  the 
House  consists  of  eighty  members,  of  whom  it  would  require 
forty-on6  to  constitute  a  majority  of  the  members  elected  to  the 
House.  Upon  reference  to  the  published  journals  of  the  Legis- 
lature, it  appears  that  the  bill  in  question  passed  the  House  and 
was  sent  to  the  Senate,  where  it  was  amended  by  adding  a  long 
provision,  being  the  very  provision,  if  any  there  is,  which  gives 
the  owners  of  railroads  of  the  class  in  question,  dissatisfied  with 
the  assessment,  a  right  to  file  a  petition,  *'  within  five  days  after 
the  assessment  is  made  and  entered  of  record  on  the  books  of 
*he  board,"  to  have  the  assessment  corrected,  and  providing  for 
[jroceedings  upon  said  petition.  On  March  4,  the  House  con- 
udered  the  Senate  amendment,  and  upon  a  call  of  the  yeas  and 
lays,  as  required  by  the  Constitution,  thirty-nine  members  voted 
or  the  amendment,  and  thirty-two  against  it,  there  being  four 
►aired  and  not  votin*';  thus  the  votes  in  favor  of  the  amendment 
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were  two  less  than  a  majority  of  members  elected  to  the  House, 
and  the  bill  failed.  It  does  not  appear  that  the  bill  '*  was  read 
at  length."  The  speaker  declared  that  this  was  not  the  final 
action  of  the  House,  and  that  the  amendment  concurred  in  by  a 
vote  of  39  yeas  to  32  nays  was  adopted.  An  appeal  having  been 
taken  from  this  decision  of  the  chair,  it  was  afterwards  laid  upon 
the  table.  Thereupon  two  members  filed  each  a  separate 
protest  against  the  decision  of  the  Speaker,  and  the  certificate 
that  the  bill  had  passed,  on  the  expressed  ground,  that  it  did< 
not  receive  the  vote  of  a  majority  of  the  members  elected  to  the 
House.  All  this  appears  upon  the  journal.  If  this  was  not  the 
final  action  of  the  House,  then,  as  there  was  no  further  action, 
the  Act  never  finally  passed,  even  by  the  numbers  indicated. 
(Assembly  Journal,  24th  Session,  p.  472-5.) 

The  bill,  therefore,  never  was  constitutionally  passed,  and 
never  became  a  law.  Whether  the  bill  became  a  law  is  a  question 
of  law  of  which  the  Court  will  take  judicial  notice.  {Sherman  vs. 
Story,  30  Cal.  253;  Ottawa  vs.  Perkins,  94  U.  S.  268;  Gardner 
vs.  The  Collector,  6  Wall.  509~l0;  Post  vs.  Supervisors,  105  U.  S. 
667.)  Under  the  decisions  of  the  Courts  upon  constitutional  pro- 
visions, in  all  respects  similar  to  that  in  the  present  Constitu- 
tion of  California,  it  is  settled,  that  the  Court,  to  inform  itself, 
will  look  to  the  journals  of  the  Legislature.  So  the  Supreme 
Court  of  the  United  States  holds  where  it  is  so  decided  by  the 
State  Courts  in  construing  their  own  Constitutions  and  laws. 
(See  cases  last  cited.)  I  am  not  aware  of  any  decision  of  the  Su- 
preme Court  of  California  giving  a  different  construction  to  the 
State  Constitution  as  it  now  stands.  Unless  this  mode  is  adopted 
of  resorting  to  the  journals  to  ascertain  whether  a  statute  has 
been  legally  passed  or  not,  experience,  and  the  number  of  cases 
that  have  already  arisen  under  similar  constitutional  provisions, 
demonstrate,  that  the  requirement  of  the  Constitution,  that  the 
vote  shall  be  taken  by  yeas  and  nays,  and  a  majority  of  the  mem- 
bers required  to  vote  in  the  affirmative  on  the  final  passage  of  an 
Act,  would  be  of  little  avail.  While  we  think  the  case  of  Sher- 
man vs.  Story  correctly  decided  under  the  Constitution  as  it  then 
was,  we  are  of  the  opinion  that  the  change  in  the  Constitution 
requires  a  change  in  the  rule,  and  such  seems  to  be  the  opinion 
of  the  Supreme  Court  of  California  in  Weil  vs.  KenfiM, 
54  Cal.  111.  When  California  adopted  from  other  States 
the  provision  now  found  in  its  Constitution,  substantially 
as  found  in  the  Constitution  of  Illinois,  it  must  be  deemed 
to  have  adopted  with  the  provision  the  settled  construc- 
tion put  upon  it  by  the  Courts  of  the  State  from  whidi  it  was 
taken.  The  leading  cases  upon  the  point  are  Spangler  vs.  Ja- 
coby,  14  111.  278;  Prescott  vs.  Board  of  lYuMees,  dec.,  19  111.  326; 
Osbom  vs.  Staley,  5  West  Vir.  89,  and  the  cases  cited  in  Shertnan 
vs.  Story,  and  in  those  from  the  United  States  Supreme  Court 
In  this  case  there  is  something  more  than  an  omission  in  the 
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joumalB',  for  it  afiOrmatively  appears  what  the  vote  was,  and  that 
the  bill  did  not  pass  by  the  Tote  required  by  the  Constitution. 

Statutory  provisions  have  also  been  adopted,  which  appear 
to  be  designed  to  give  effect  to  this  change  in  the  Constitution. 
Section  255  of  the  Political  Code  requires  the  Minute  Clerks  of 
the  Senate  and  Assembly  to  "  keep  a  correct  record  of  the  pro- 
ceedings of  their  respective  Houses."  And  Sections  256  and 
257  require  the  daily  proceedings  to  be  recorded  in  the  journals, 
and  that  they  *'must.  be  read  by  the  Secretary  each  day  of 
meeting,  and  then  be  authenticated  by  the  signatures  of  the 
President  and  Speaker  of  the  respective  Houses."  Section  1875 
of  the  Code  of  Civil  Procedure  provides  that  **  Courts  take  judicial 
notice  of  the  following  facts:  *  *  Public  and  private  official 
acts  of  the  legislativey  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States,*'  etc.  *  *  '*  In  all  these  cases 
the  Court  may  resort  for  its  aid  to  appropriate  books  or  docu- 
ments of  reference."  Section  1888  provides  that  **  Public  writ- 
ings are:  1.  The  written  acts  or  records  of  the  acts  of  the  sove- 
reign authority  of  official  bodies  and  tribunals,  and  of  public 
officers,  legislative,  judicial,  and  executive,  whether  of  this  State 
or  of  the  United  States,"  etc.  And  Section  1918  provides  that 
"  official  documents  maybe  proved  as  follows:  *  *  2.  The 
proceedings  of  the  Legislature  of  this  State,  and  of  Congress, 
by  the  journals  of  those  bodies  respectively,  or  either  House 
thereof,  or  by  published  statutes  or  resolutions."  Thus  the 
journals  of  the  Legislature  are  put  upon  the  same  fdoting  as  the 
statutes.  We  think  there  can  be  no  doubt,  under  the  Constitu- 
tion of  the  State,  and  these  statutes,  that  we  may  look  to  the 
journals  to  see  what  action  was  in  fact  had  vnth  respect  to  any 
apparent  law,  as  published  in  the  volumes  of  the  statutes  of  the 
State;  and  looking  to  the  journals,  it  affirmatively  appears  that 
the  Act  upon  the  statute  book  in  question  never  did  become  a 
law- 
Even  if  the  Act  had  passed,  it  is  at  least  extremely  doubtful 
whether  the  notice,  or  time  for  filing  the  petition,  is  sufficiently 
definite  to  be  of  any  effect.  The  assessment,  under  the  provision, 
might  be  made — even  if  the  party  is  bound  to  notice  the  state  of 
the  record  on  the  first  Monday  of  May — the  five  days  might 
elapse,  and  the  assessment  be  transmitted  to  the  county  before 
the  party  assessed  would  know,  under  the  law,  that  it  had  been 
made.  All  the  acts  of  assessment  may  have  transpired  and  the 
assessment  become  final  before  the  first  Monday  of  May.  The 
Board,  however,  is  not  required  to  make  it  before  that  day, 
althoufirh  it  might  do  so,  and  the  party  assessed  can  scarcely  be 
expected  to  watch  its  proceedings,  from  day  to  day,  before  the 
time  fixed  by  the  law. 

There  being,  then,  no  such  statute  as  is  relied  on  in  existence, 
the  validity  of  the  assessment  must  rest  alone  upon  the  Consti- 
tutional provision  quoted  and  the  Act  of  1880,  adding  Sections 
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3664  and  3665  to  the  Political  Code;  and  neither  provides  for 
notice  of  any  kind  or  for  an  opportunity  to  be  heard  in  any 
stage  of  the  proceedings.  It  was,  therefore,  made  without  due 
process  of  law,  as  we  understand  the  meaning  of  that  proyision 
as  used  in  the  Fourteenth  Amendment  in  question. 

Section  3664  of  the  Political  Code,  as  adopted  in  1880,  re- 
quires the  president,  or  some  other  designated  officer  of  the  class 
of  corporations  in  question-,  to  furnish  the  State  Board  of  Equal- 
ization, on  or  before  the  first  Monday  of  April  in  each  year,  a  de- 
tailed statement  of  the  whole  number  of  miles  of  road^operated, 
the  number  of  cars,  amount  of  rolling-stock,  and  their  Talue, 
the  gross  earnings,  and  various  other  particulars;  and  requires 
the  said  Board,  on  or  before  the  first  Monday  in  May,  to  assess 
the  franchise,  roadway,  roadbed,  rails  and  rolling-stock.  It  is 
urged  on  the  part  of  the  plaintiff  that  this  provision  furnishes 
sufficient  notice  and  opportunity  to  be  heard  to  constitute  due 
process  of  law  on  this  point,  within  the  meaning  of  the  consti- 
tutional provision.  In  our  judgment  this  position  is  clearly 
untenable.  This  is  simply  a  mode  adopted  for  obtaining  infor- 
mation as  to  the  amount  and  general  value  of  the  property  of  the 
corporation,  as  a  basis,  in  part,  at  least,  for  their  future  consid- 
eration and  action  in  making  the  assessment.  It  is  but  a  prelim- 
inary step,  and  not  the  assessment,  or  any  part  of  the  assess- 
ment. The  Board  is  under  no  obligation  to  adopt,  either  the 
statement  as  to  what  the  property  is,  or  its  value.  It  may  reject 
it  altogether  and  adopt  an  entirely  different  basis.  The  party 
interested  is  entitled,  at  some  point  of  the  proceeding,  to  know 
what  action  the  Board  takes  or  proposes  to  take,  and  to  an  op- 
portunity to  be  heard,  as  to  its  propriety,  before  the  assessment 
becomes  fixed  and  irrevocable.  Other  classes  of  property-hold- 
ers, also,  are  required  to  file  a  statement  of  their  property  under 
oath;  yet  in  the  scheme  provided  for  their  assessment  an  oppor- 
tunity to  be  afterwards  heard  is  provided  for. 

The  Constitutions  of  the  State  and  ^Nation  provide  that  private 
property  sliall  not  be  **  taken  for  public  use  without  just  com- 
pensation.'' When  parties  cannot  agree  there  must  be  some 
mode  provided  for  ascertaining  the  value  of  property  so  pro- 
posed to  be  taken  for  public  use,  under  the  sovereign  right  of 
eminent  domain.  Suppose  a  statute  should  provide  a  Board,  or 
even  a  Court,  to  assess  the  value  of  property  proposed  to  be 
taken  under  this  power,  for  railroad  purposes  or  other  pubhc 
use,  and  should  give  the  owner  of  the  property  no  notice  or 
opportunity  to  be  heard,  other  than  to  require  him  at  sometime, 
say  a  month  anterior  to  the  consideration  and  determination  of 
the  amount  to  be  paid,  to  furnish  such  Board  or  Court  a  similar 
statement  as  to  the  description  and  value  of  the  property  to  that 
required  by  Section  3664,  which  the  party  might  do  or  omit  to  do; 
would  a  subsequent  ex  parte  determination  of  the  value  by  the 
Board  or  Court  be  in  pursuance  of  due  process  of  law  within  the 
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meaning  of  the  Constitution  ?  I  apprehend  that  no  Court  would 
sustain  such  a  proceeding.  I  also  think,  that  a  taking  for  the 
purposes  of  taxation  under  such  an  assessment,  without  notice 
or  opportunity  to  be  heard,  would  be  equally  within  the  inhibi- 
tory provision  relating  to  due  process  of  law,  and  equally  void. 

The  State  Supreme  Court  has  held  the  provision  in  the  Con- 
stitution of  California,  authorizing  the  State  Board  of  Equaliza-- 
tion  to  assess  finally  the  railroads  of  the  class  in  question,  to  be 
self-executing,  requiring  no  legislation  of  any  kind  to  carry  it 
into  full  effect;  also,  that  the  provision  is  mandatory.  (San 
Francisco  and  North  Pacific  R.  R.  Co.,  8  Pacific  Coast  Law 
Journal,  1061.) 

It  is  insisted  by  defendant  that,  this  being  so,  it  is  incompetent 
for  the  Legislature  to  add  to  or  take  from  the  requirements  found 
in  the  Constitution,  and  that  the  additional  provision  of  Section 
3664,  as  adopted  in  1880,  is  void.  The  view  already  expressed 
upon  the  section  renders  it  unnecessary  now  to  determine  that 
question,  although  presented  by  the  record  and  argued  by  coun- 
sel. It  would  seem,  however,  that  there  can  be  no  constitutional 
ohjection  to  legislating  upon  details  for  the  purpose  of  more  ef- 
fectually carrying  out  the  scheme  of  the  Constitution,  so  far  as 
the  legislation  is  not  inconsistent  with  any  of  its  provisions.  It 
is  a  general  rule  that  a  State  Legislature  has  all  legislative  power 
not  inhibited  by  the  Constitution,  State  or  National.  (Southern 
Pacific  Railroad  Go.  vs.  Orton,  6  Saw.  186.) 

This  being  so,  it  would  seem  that  the  Legislature  might  sup- 
plement the  constitutional  provision  by  statutory  provisions,  in- 
tended to  more  perfectly  protect  the  rights  of  the  parties  by 
other  safeguards,  which  are  not  inconsistent  with  the  constitu- 
tional provision.  But  as  this  is  a  question  more  properly  belong- 
ing to  the  State  Courts,  we  do  not  deem  it  desirable  to  decide 
it  now. 

5.  Is  the  provision  of  the  State  Constitution,  under  which  the 
assessment  in  question  was  made,  in  conflict  with  the  provision 
of  the  Fourteenth  Amendment  to  the  National  Constitution  which 
provides  that  no  State  ''  shall  deny  to  any  person  the  equal  pro- 
tection of  the  law?" 

The  Circuit  Justice  has  discussed  this  question  so  fully  and 

satisfactorily  that  I  shall  have  little  to  add.     The  provision  is : 

*' A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 

which  a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and 

taxation,  be  deemed  and  treated  as  an  interest  in  the  property 

affected  thereby-     Except  as  to  railroad  and  other  quasi  public  cor- 

j  orations,  in  case  of  debts  so  secured,  the  value  of  the  property 

ffeeted  by  such  mortgage,  deed  of  trust,  contract,  or  obligation, 

3S8  the  value  of  such  security,  shall  be  assessed  to  the  owner  of 

le  property,  and  the  value  of  such  security  shall  be  assessed 

ud  taxed  to  the  owner  thereof,  in  the  county,  city,  or  district  in 

hich  the  property  affected  thereby  is  situate.     The  taxes  so 
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levied  shall  be  a  lien  upon  the  property  and  security,  and  may  be 
paid  by  either  pariy  to  such  security;  if  paid  by  the  owner  of 
such  security,  the  tax  so  levied  upon  the  property  affected  thereby 
shall  become  a  part  of  the  debt  so  secured;  if  the  owner  of  the 
property  shall  pay  the  tax  so  levied  on  such  security,  it  shall  con- 
stitute a  payment  thereon,  and  to  the  extent  of  such  payment  a 
full  discharge  thereof;  provided,  that  if  any  such  security  or  in- 
debtedness shall  be  paid  by  any  such  debtor  or  debtors,  after  as- 
sessment and  before  the  tax  levy,  the  amount  of  such  levy  may 
likewise  be  retained  by  such  debtor  or  debtors,  and  shall  be  com- 
puted according  to  the  tax  levy  for  the  preceding  year. " 

Whatever  the  property,  then,  real  or  personal,  mortgaged  to 
isecure  a  debt,  the  value  of  the  debt  so  secured,  in  the  case  of 
everybody  except  "  a  railroad  and  other  quasi  public  corporation" 
is  to  be  deducted  from  the  value  of  the  property  mortgaged,  and 
the  value  only  of  the  property  mortgaged,  "less  the  value  of 
such  security,  shall  be  assessed  and  taxed  to  the  owner  of  the 
property,  and  the  value  of  such  security  shall  be  assessed  and 
taxed  to  the  owner  thereof."  That  is  to  say,  that,  whats- 
ever  the  nature  of  the  property,  it  shaU  be  taxed  to 
the  real  owner.  But  in  the  case  of  "  a  railroad  or  other 
quai<i  public  corporation,"  there  is  to  be  no  reduction  of 
the  value  of  the  mortgaged  property,  and  the  whole  is 
to  be  taxed  to  one  party,  whether  he  in  reality  owns  the  whole 
or  not.  In  one  case,  if  property  is  mortgaged  to  the  extent  of 
half  its  value,  the  ovnier  is  taxed  upon  one-half  the  value,  and 
the  owner  of  the  debt  secured  is  taxed  upon  the  other  half.  But 
in  the  other  case,  the  owner  of  the  legal  title  to  the  property  is 
assessed  and  taxed  upon  the  whole  value  of  the  property,  and 
the  other  party,  who  is  interested  to  the  extent  of  one-half, 
upon  none.  A,  a  natural  person,  has  fifty  thousand  dollars  in 
cash — all  the  property  he  has — and  purchases  of  B,  another  nat- 
ural person,  a  piece  of  real  estate  for  one  hundred  thousand  dol- 
lars, that  being  its  actual  value,  paying  .one-half  down,  and  giv- 
ing a  mortgage  for  fifty  thousand  dollai*s  to  secure  the  balance 
of  the  purchase  money.  The  Constitution  in  effect  says — and  in 
this  instance  such  is  the  real  actual  state  of  facts — that  A  and  B 
each  hasfift}''  thousand  dollars  in  the  property,  one-half  not  hav- 
ing been  paid  for  by  A,  and  each  shall  be  assessed  and  pay  a  tax 
upon  his  own  interest  in  it,  amounting  to  fifty  thousand  dollars. 
A,  in  this  instance,  is  worth  only  fifty  thousand  dollars,  and  if 
he  pays  taxes  upon  a  larger  amount,  he  pays  taxes  upon  property 
he  does  not  really  own — upon  property  owned  by  somebody  else. 
This  seems  to  be  a  self-evident  proposition. 

C,  ''a  railroad,  or  other  quasi  public  corporation."  also  has 
fifty  thousand  dollars  cash,  and  purchases  of  B,  for  its  proper 
use,  an  adjoining  piece  of  real  estiftte  for  one  hundred  thousand 
dollars,  which  is  also  its  actual  value,  paying  fifty  thousand  dol- 
lars, and  giving  a  mortgage  to  secure  the  balance  of  the  par- 
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chase  money.  In  this  case,  as  in  the  other,  the  actual  interest 
of  each  in  the  property  is  fifty  thousand  dollars.  They  stand 
precisely  upon  the  same  footing  in  all  particulars  with  reference 
to  the  property.  C  has  only  fifty  thousand  dollars  in  the  prop- 
erty— it  not  having  paid  for  the  other  half — and  B  the  rest.  But 
in  this  case  the  Constitution  says  that  C  shall,  nevertheless,  be 
assessed  for  and  pay  taxes  upon  the  whole  property,  double  the 
amount  he  reMy  ownSy  and  B  shall  not  be  required  to  pay  any- 
thing. That  is  to  say,  that  C  shall  not  only  pay  the  tax  on  its 
own  property,  but  the  tax  upon  B's  property;  that  money,  to 
the  amount  of  the  tax  assessed  upon  fifty  thousand  dollars  be- 
longing to  B,  shall  be  taken  by  the  State  or  county  from  C,  and 
appropriated  to  the  use  and  for  the  benefit  of  B,  to  Liquidate  B's 
share  of  the  public  burdens.  This  sum,  being  so  much  more 
than  C's  share  of  the  public  burdens,  and  being  in  fact  B's  share, 
the  result  of  the  operation  is,  not  only  to  take  so  much  property 
from  C,  for  public  use,  without  compensation,  but  also  to  arbi- 
trarily take  it  from  C  and  apply  it  to  the  use  and  benefit  of  an- 
other private  party,  B,  without  compensation.  The  result  would 
he  the  same,  whei^er  the  property  of  A,  B  and  C,  thus  situated 
and  mortgaged,  is  land,  a  railroad  operated  in  one  or  more 
counties,  or  any  other  kind  of  property.  Does  a  law  which  au- 
thorizes such  proceedings — such  discriminations — bear  or  press 
equally  upon  A  and  C,  or  equally  upon  B  and  C?  Is  C  equally 
protected  in  its  rights  of  property  with  A,  or  equally  protected 
with  B  ?  Although  situated  precisely  alike  with  reference  to 
their  property,  do  they  feel  the  pressure  of  the  public  burdens 
equally  and  alike.  The  question  does  not  appear  to  me  to  ad- 
mit of  argument.  Upon  tiie  very  statement  of  the  proposition, 
it  seems  to  me  to  be  self-evident  that  a  law  authorizing  and  re- 
quiring such  proceedings,  does  not  afford,  but  expressly  denies 
the  equal  protection  of  the  law.  The  Constitution  in  the  one 
case  says  Uiat  "  the  mortgage,  deed  of  trust,  contract,  or  obliga- 
tion" shall  be  ''deemed  and  treated  as  an  interest  in  the  land 
affected  thereby,"  which,  in  the  cases  supposed,  together  with 
the  debt  secured,  it  undoubtedly,  in  fact,  is;  but  in  effect  the 
Constitution  says  it  is  not  so  in  the  other  case.  Different  kinds 
of  property  may  require  to  be  taxed  indifferent  forms  and  modes, 
in  order  to  be  equally  taxed.  And  classifications  of  property, 
for  purposes  of  taxation,  should  have  referenceto  the  just  equal- 
ity of  burdens,  so  far  as  that  is  practically  attainable.  Classifi- 
cation should  have  reference  to  the  different  character,  situation, 
and  circumstances  of  the  property,  making  a  different  form  or 
mode  of  taxation  proper,  if  not  absolutely  necessary.  It  cannot 
be  arbitrarily  made  with  mere  reference  to  the  nationality,  color  or 
character  of  the  owners,  whether  natural  or  artificial  persons, 
without  any  reference  to  a  difference  in  the  character,  situation, 
or  circumstances  of  the  property.  If  the  arbitrary  discrimina- 
tion and  classification  found  in  this  case  can  be  legally  made  un- 
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der  the  Constitution,  and  the  law  of  the  land,  then  the  Cooflti' 
tution,  or  the  law,  can  be  so  framed  as  to  dispose  of  a  man's 
rights  in  property  of  all  kinds  by  arbitrary  classification  and 
definition,  wimont  regard  to  the  real  facts,  cireumstances,  or 
condition  of  the  property.  A  person  may.  by  statutory  provir 
sioDs,  be  classified  and  defined  out  of  the  equal  protection  of 
the  law,  guaranteed  by  the  Constitution;  and  if  so,  with  refer- 
ence to  this  provision,  he  can  also  be  classified  and  defined  out 
of  uniformity  in  the  operation  of  the  law  in  other  particulars;  out 
of  the  protection  of  due  process  of  law,  and  of  the  provision  for- 
bidding a  law  impairing  the  obligation  of  contracts,  or  taking 
proi)erty  for  public  use  without  just  compensation;  and,  indeed, 
out  of  all  the  guaranties  of  the  Constitution,  State  or  National. 
I  am  not  arguing  that  property  of  all  kinds  may  not  be  taxed 
where  it  is  found;  but  in  this  case  there  is  a  personal  liability 
sought  to  be  enforced  against  the  defendant  for  taxes  not  im- 
posed upon  others  in  like  circumstances,  without  any  means 
provided  for  reimbursement  such  as  are  applicable  to  others 
similarly  situated,  by  the  party  who  ought  to  pay  the  tax. 

What  constitutes  the  equal  protection  of  the  law  is  well  stated 
in  Ah  Kow  vs.  Nunan,  5  Saw.  562;  In  re  Ah  Fong,  3  Saw.  144; 
Pearson  vs.  Portland,  69  Me.  278;  Portland  vs.  Bangor,  66  Maine, 
120;  Missouri  vs.  Lewis,  101  U.  S.  22.  See,  also.  Live  Slock,  Sc,, 
vs.  Crescent  City  Co.,  1  Abb.  398;  ParrotVs  Chinese  Case,  6  Saw. 
377.  That  inequality  and  different  principles  of  taxation  of  pe^ 
sons  similarly  situated,  as  in  this  case,  are  violations  of  this  pro- 
vision seems  to  be  already  determined  by  the  Supreme  Court  of 
the  United  States.  The  Civil  Rights  Act,  as  re-enacted  in  1870, 
and,  again,  in  the  revised  statutes,  provides  that  *'  All  persons 
within  the  jurisdiction  of  the  United  States  shall  have  the  same 

right  in  ei-ery  State  and  Territory to  the  full  and  equal 

benefit  of  all  laws  and  proceedings  for  the  security  of  periaia 
and  property,  as  is  enjoyed  by  white  cilisens,  and  shall  be  suhjeot 
to  like  punishment,  pains,  penalties,  tojres,  licenses,  and  exactions 
of  every  kind,  and  to  no  other, "  (16  Stat.  144,  Sec.  16;  R.  8. 
1977.) 

The  Congress  which  passed  this  Act  embraced  many  of  the 
members  who  were  in  the  Congress  which  framed  and  proposed 
the  Fourteenth  Amendment;  and  they  may  be  supposed  to  be 
well  informed  as  to  the  purpose  and  scope  of  that  amendment. 
This  Act  was  passed  in  pursuance  of  the  last  clause  of  the  amend- 
ment, as  a  part  of  the  appropriate  legislation  to  enforce  its  pro- 
visions. It  is,  therefore,  a  legislative  construction,  as  to  the  scope 
of  the  provision  inhibiting  the  States  from  denying  to  any  person 
the  equal  protection  of  the  law.  The  United  States  Supreme 
Court  gives  the  amendment  a  similar  construction  as  to  its  scope. 
In  Sirauder  vs.  West  Virginia,  the  Court  says  that  Sections  1977 
and  1978  of  the  revised  statutes  "  partially  enumerate  the  rights 
and  immunities  intended  to  be  grrant^d  *bv  the  Constitution," 
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and  after  quoting  Section  1977,  as  above  set  out,  adds:  ''  ThiB 
Act  puts  in  the  form  of  a  statute  what  had  been  substantially 
ordained  in  the  constitutional  amendment.  It  was  a  step  toward 
enforcing  the  constitutional  provision."     (100  U.  S.  311.) 

In  Ex  parte  Virginia,  the  Court,  refening  to  Tennessee  vs.  Davis 
and  Strauder  vs.  West  Virginia,  said:  "  We  held  that  the  Four- 
teenth Amendment  secures,  among  other  civil  rights  to  colored 
men,  when  charged  with  criminal  offenses  against  a  State,  an 
impartial  jury  trial,  by  jurors  indifferently  selected  or  chosen 
without  discrimination  against  such  jurors  because  of  their  color. 
We  held  that  immunity  from  any  such  discrimination  is  one  of 
the  equal  rights  of  all  persons,  and  that  any  vnthholding  it  by  a 
State  is  a  denial  of  the  equal  protection  of  the  laivs  uoithin  the  mean- 
ing of  the  amendment.  We  held  that  such  an  equal  right  to  an 
impartial  jury  trial,  and  such  an  immunity  from  unfriendly  dis- 
crimination, are  placed  by  the  amendment  under  the  protection  . 
of  the  General  Government  and  guaranteed  by  it.  We  held, 
further,  that  this  protection  and  this  guaranty,  as  the  fifth  sec- 
tion of  the  amendment  expressly  ordains,  may  be  enforced  by 
Congress  by  means  of  appropriate  legislation,"    (100  U.  S.  345.) 

If  discrimination  in  fixing  the  qualifications  of  jurors  inferen- 
tially  violates  the  provisions  of  the  Fourteenth  Amendment,  as 
denying  the  equal  protection  of  ^  the  law,  it  is  not  easy  to  per- 
ceive why  discriminations  in  the  assessment  and  collection  of 
taxes  expressly  made  are  not  equally  so. 

Thus  it  appears  that  the  Supreme  Court  regards  the  section 
quoted  as  within  the  scope  of  the  Fourteenth  Amendment,  and 
flie  Act  providet^  that  every  person  '*  shall  be  subject  to  like .... 
taxes,  licenses,  and  exactions  of  every  kind,  and  to  no  other,  as 
"  white  citizens,"  and  this  is  held  to  be  appropriate  legislation 
to  enforce  the  amendment.  We  have  already  seen  that  this  de- 
fendant is  subjected  to  taxes  and  exactions  other  than,  and  dif- 
ferent from  those  imposed  upon  "white  citizens."  We  have 
already  held  that  the  word  ''person,"  as  to  property  rights,  as 
nsed  in  the  amendment  in  question,  includes  a  corporation,  and 
as  used  in  the  provision  of  the  statute  cited,  it  includes  a  corpo- 
ration by  express  definition  of  the  statute  itself,  which  says,  in 
terms:  "In  determining  the  meaning  of  the  revised  statutes 
the  word  '  person'  may  extend  and  be  applied  to  partner- 
ships and  corporations."     (Page  1,  Tit.  I.,  Chap.  One,  Sec.  1.) 

The  provision  of  the  Constitution  of  the  State  of  California  in 
question,  therefore,  violates  the  provision  of  the  Fourteenth 
Amendment  in  denying  to  defendant  the  equal  protection  of  the 

.w. 

"  An  unconstitutional  law  is  void,  and  is  no  law.*'     (Ex  parte 

lebold,  100  V.S.  376.) 

"The  Constitution  and  laws  of  the  United  States  are  the  su- 

sme  law  of  the  land,  and  to  those  every  citizen  of  the  United 

ites  owes  obedience,  whether  in  his  individual  or  official  ca- 
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padtj The  laws  of  the  State,  in  so  far  as  they  are  incon- 
sistent with  the  laws  of  Congress  on  the  same  subject,  cease  to 
have  effect  as  laws. "    (lb.,  392  and  397.) 

6.  It  is  further  urged  on  the  part  of  plaintiff,  that  under  the 
State  Constitution,  the  Legislature  is  authorized  to  alter  or  re- 
peal the  laws  under  which  corporations  are  formed — they  cannot 
be  properly  called  charters — and' that  this  mode  of  taxing  corpo- 
rations, in  effect,  operates  as  an  amendment  of  the  Act  authoriz- 
ing the  formation  of  corporations;  and  that  corporations  hold 
their  franchises  in  subordination  to  that  provision. 

The  proceeding  in  question  is  either  taxation  or  something 
else;  either  an  exercise  of  the  sovereign  right  of  taxation,  or  the 
exercise  of  some  other  power;  either  taxation  or  not  taxation. 
The  provision,  in  express  terms,  purports  on  its  face  to  provide 
for  taxation.  The  convention  that  framed  the  article,  and  the 
people  when  they  adopted  it,  evidently  must  have  supposed  thev 
were  providing  a  scheme  of  taxation.  The  provision  admits  of 
no  other  construction. 

The  provision  is  fotmd  in  the  chapter  entitled  **  Kevenue  and 
Taxation,"  and  the  section  says  **  for  the  purpose  of  assessmmi 
and  taxation,"  etc.  If  the  proceeding  is  taxation,  then  it  pro- 
vides and  can  only  provide  for  taking  from  the  defendant  an 
amount  of  money  equal  to  its  just  share  of  the  public  burden  to  he 
discharged  by  the  taxation,  and  nothing  more.  Anything  he- 
yond  that  is  taking  private  property  for  public  use  without  oom- 
pensatios.  If  the  proceeding  is  taxation,  there  is  no  necessi^ 
for  resorting  to  any  other  provision  of  the  Constitution.  If  it  is 
'  not  taxation — if  the  amount  demanded,  or  the  principle  adopted, 
is  imposed  as  a  condition  of  continued  existence,  or  as  a  limita- 
tion of  its  rights  to  exercise  its  franchise,  then  it  is  an  annual 
honxi8  demanded  for  the  franchise,  or  the  privilege  of  existen<^, 
such  as  was  formerly  often  demanded  and  paid  bj  corporations 
for  the  special  privileges  given  by  special  charters,  when  there 
were  no  restrictions  upon  the  legislative  power  upon  the  subject, 
and  is  not  taxation.  If  it  is  a  bonus  demanded  and  paid  for  this 
right,  then,  in  addition,  the  corporation  is  subject  to  taxation 
upon  its  property,  for  under  the  Constitution  all  property  must 
be  taxed.  **A11  property  in  the  State,"  says  the  Constitution, 
'  *  not  exempt  under  the  laws  of  the  United  States,  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as  provided  bylaw." 
(Article  XIII.,  Sec.  1.)  And  Section  6  of  the  same  Article  says 
that  •*  The  poxoer  of  taxation  sJiall  never  be  surrendered  or  sus- 
pended by  any  grant,  or  contract  to  which  the  State  shall  be  a  party." 
If,  therefore,  the  provision  of  Section  4,  relative  to  "  railroad  or 
other  quasi  public  corporations,"  is  a  term  or  condition  of  (he  con- 
tract upon  which  its  existence  and  further  exercise  of  its  fran- 
chises depend,  then  it  must  still  be  liable  to  taxation  on  its  prop- 
erty in  the  proper  mode.  By  a  contract  authorizing  certain  per- 
sons to  form  a  corporation  and  exercise  its  franchises,  however 
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valuable  the  consideration  received,  the  State  cannot,  as  we  have 
seen,  surrender  or  suspend  its  rights  to  tax  its  property  besides, 
as  all  other  property  is  taxed.  Other  taxpayers  are  entitled  to 
have  the  property  of  the  corporations  properly  taxed.  Again,  if 
the  submission  to  this  mode  of  what  is  called  taxation  becomes  a 
valid  condition  of  the  continuance  of  the  further  existence  of  the 
corporation  and  the  further  exercise  of  its  franchises,  then  a  re- 
fusal to  pay  the  tax  is  a  violation  of  the  conditions  of  its  being, 
and  the  Courts,  upon  a  proceeding  for  the  purpose  by  the  State, 
in  the  nature  oif  a  quo  warranto,  would  probably  adjudge  the  for- 
feiture of  its  charter  and  wind  up  its  affairs.  This  would  be  the 
appropriate  remedy.  I  apprehend  that  no  Court  would  so  ad- 
judge under  the  present  Constitution  on  that  ground.  It  is  clear 
to  me,  therefore,  from  these  considerations  and  the  express 
terms  themselves  of  the  Constitution  that  the  provision  in  ques- 
tion attempts  to  provide  only  for  exercising  the  sovereign  power 
of  taxation — has  no  other  end  to  accomplish,  and  accomplishes 
no  other  purpose;  and  that  the  rights  of  the  parties  must  be  de- 
termined on  that  hypothesis  alone. 

Again,  the  general  Act  authorizing  the  formation  of  corpora- 
tions confers  upon  those  complying  with  its  provisions  certain 
rights,  franchises  and  privileges.  It  endows  the  parties  as  or- 
ganized with  certain  faculties  and  capacities,  the  result  being  to 
give  them  in  their  united  character,  under  a  certain  name,  a 
capacity  to  do  business  and  acquire  property.  A  law  merely  au- 
thorizing the  formation  of  a  corporation  gives  the  corporation 
formed  no  property.  That  must  be  acquired  by  the  corporation 
for  itself.  The  Legislature,  under  the  various  guaranties  of  the 
Constitution,  State  and  National,  can  only  take  away,  limit,  en- 
large or  modify  that  which  it  gave.  And  what  is  given  in  the 
creative  Act  is  simply  its  capacities;  its  legal  faculties,  including 
all  such  as  are  essential  to  its  corporate  existence;  all  those  powers 
which  are  strictly  corporate,  being  those  powers  which  can  only 
be  given  by  legislative  act;  powers  not  possessed  by  narf^ural 
persons  or  partnerships,  acting  in  their  natural,  individual,  or 
associate  characters,  independent  of  legislation.  These  stxict 
corporate  powers  I  attempted  to  define  in  Orton's  case  (6  Saw. 
187).  The  powers  thus  given,  essential  or  otherwise,  and  their 
future  exercise,  may  be  modified  or  otherwise  affected  by  subse- 
quent legislation.  A  corporation  having  been  formed  with  ca- 
pacity to  acquire  and  hold  property,  the  Legislature  may,  doubt- 
less, grant  to  it,  as  well  as  to  natural  persons  capable  of  taking, 
property  rights;  but  such  rights  of  property,  when  once  vested, 
can  no  more  be  withdrawn  than  the  property  acquired  from 
other  sources,  or  than  property  granted  to  or  acquired  by  natu- 
ral persons.  The  property  acquired  in  the  exercise  of  its  cor- 
porate faculties,  from  whatever  source  derived,  is  the  property 
of  the  metaphysical  being  called  the  corporation,  held,  however, 
in  trust  for  the  sole  benefit  of  the  corporators.     As  such,  it  is 
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protected  like  all  other  property,  and  can  only  be  taken  by  the 
law  of  the  land,  in  some  one  of  the  modes  not  inhibited  by  the 
Constitution.  It  cannot,  in  my  judgment,  be  taken  even  as  a 
farther  condition  of  corporate  existence  without  the  assent  of 
the  corporation  or  its  corporators.  There  is  no  consent  in  this 
case  to  submit  to  any  such  conditions,  and  that  is  not  the  basis 
upon  which  the  action  is  brought.  There  is  no  promise  to  pay 
a  bonus  set  out  in  the  complaint  upon  which  an  action  can  be 
maintained.  1  apprehend  that  a  mere  provision  in  the  form  of 
a  statute  or  a  State  Constitution  adopted  after  the  formation  of 
a  corporation,  that  corporations  under  the  law  should  cease  to 
.exist  unless  they  surrender  to  the  State  all  the  property  thereto- 
fore acquired  by  the  corporation,  would  be  void.  And  power  to 
demand  a  part,  as  a  condition  of  existence,  however  small,  is 

Sower  to  demand  all.  Such  a  statutory  demand  would  be  but  a 
imsy  guise  or  pretext  for  evading  all  the  guaranties  of  the  Con- 
stitution, which  would  not  for  a  moment  be  tolerated.  It  would 
be  to  seek  indirectly  what  could  not  be  attained  diiectly,  the  ac- 
complishment of  an  unlawful  end  by  what,  at  best,  is  but  appar- 
ently lawful  means.  (See  on  this  point  Parrott's  Chinese  case, 
6  Saw.  349;  opinion  of  Hoffman,  J.)  In  that  case  I  had  occa- 
sion to  say:  **  The  end  being  unlawful  and  repugnant  to  the  sn- 
preme  law  of  the  land,  it  is  equally  unlawful  and  equally  in 
violation  of  the  Constitution  and  treaty  stipulations  to  use  any 
means,  however  proper,  or  within  the  power  of  the  State  for 
lawful  purposes,  for  the  attainment  of  that  unlawful  end, 
or  accomplishment  of  that  unlawful  purpose.  It  cannot 
be  otherwise  than  unlawful  to  use  any  means  whatever 
to  accomplish  an  unlawful  purpose.  This  proposition  would 
seem  to  be  too  plain  to  require  argument  or  authority.  Yet 
there  is  an  abundance  of  authority  on  the  point,  although  per- 
haps not  stated  in  this  particular  form.  (Brown  vs.  Maryland^ 
12  Wheat.  419;  Ward  vs.  Maryland,  12  Wall.  431;  Woodruf  vs. 
Parham,  8  Id.  130-140;  Hinson  vs.  LoU,  Id.  152.  Welton  vs.  Mis- 
HouH,  91  U.  S.  279-282;  Cook  vs.  Pennsylvania,  97  Id.  573.)" 

The  observations  of  Mr.  Justice  Field,  in  Cummings  vs.  Mis- 
sowri  (4  Wall.  325),  are  pertinent  in  this  connection.  He  said: 
"  The  deprivation  is  effected  with  equal  certainty  in  the  one  case 
as  it  would  be  in  the  other,  but  not  with  equal  directness.  The 
purpose  of  the  law-maker  in  the  case  supposed  would  be  openly 
avowed;  in  the  case  existing  it  is  only  disguised.  The  legal  re- 
sult must  be  the  same;  for  what  cannot  be  done  directlv  cannot 
be  done  indirectly.  The  Constitution  deals  with  substance,  not 
shadows.  Its  inhibition  was  leveled  at  the  thing,  not  the  name. 
It  intended  that  the  rights  of  the  citizen  should  be  secure  against 
deprivation  for  past  conduct  by  legislative  enactment  under  any 
form,  however  disguised.  If  the  inhibition  can  be  evaded  by 
the  form  of  the  enactment,  its  insertion  in  the  fundamental  law 
was  a  vain  and  futile  proceeding."    (See,  also,  Henden^on  vs. 
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Mayor  of  N.  Y,,  92  U.  S.  268;  Chy  Lurig  vs.  Freeman,  lb.  279; 
Railroad  Co.  vs.  Hason,  95  lb.,  p.  472.) 

The  foregoing  observations  apply  equally  well  to  any  effort  to 
obtain  the  property  of  corporations  by  irregular  means  not  ap- 
plicable to  natural  persons.  It  seems  to  me  that  under  our  gen- 
eral system  embodied  in  the  Constitution  providing  for  corpora- 
tions, which  forbids  the  granting  of  any  special  privileges  not 
enjoyed  by  all  other  persons,  it  was  intended  to  put  corporations, 
with  respect  to  their  property  and  to  all  other  matters,  except 
what  is  in  fact  granted  by  the  laws,  in  all  particulars  upon  the 
same  footing  as  natural  persons. 

In  my  judgment  the  State  constitutional  provisions  under  con- 
sideration, and  the  laws  passed  to  carry  them  out,  violate  the 
provision  of  the  Fourteenth  Amendment,  in  question,  in  two  vital 
particulars : 

1.  They  assess  railroad  and  other  quasi  public  corporations 
upon  a  different  basis  from  that  adopted  with  respect  to  natural 
persons,  similarly  situated,  in  the  particulars  herein  pointed  out. 

2.  They  provide,  with  respect  to  natuinl  persons,  notice  and 
an  opportunity  to  be  heard  in  the  course  of  the  proceeding  to 
assess  their  property  before  the  assessment  becomes  fixed,  while 
they  afford  no  such  notice,  or  opportunity  to  be  heard,  to  rail- 
road and  other  quasi  public  corporations;  and  in  both  these  par- 
ticulars deny  to  the  latter  the  equal  protection  of  the  law  within 
the  meaning  of  the  Fourteenth  Amendment  to  the  National  Con- 
stitution. 

Again,  this  suit  is  for  a  tax  and  nothing  else.  It  proceeds 
upon  that  idea,  and  the  idea  alone,  that  a  valid  tax  has  been  as- 
sessed against  the  defendant,  which  this  action  is  brought  under 
the  statute  to- recover.  The  suit  cannot  be  maintained  upon  a  lia- 
bility imposed  under  other  and  different  provisions  of  the  Con- 
stitution. If  it  cannot  be  maintained  as  for  a  tax,  it  must  fail. 
The  recovery,  if  any  is  had,  must  be  upon  the  cause  of  action 
alleged. 

We  do  not  conceive  that  a  provision  for  assessing  railroads 
operated  in  more  than  one  county,  by  the  State  Board  af  Equal- 
ization, while  other  local  property  is  assessed  by  the  local  assess- 
ors, would  be  denying  the  equal  protection  of  the  law,  provided 
the  assessment  in  the  former  case  is,  in  all  respects,  made  upon 
the  same  b^is,  under  the  same  rules,  and  upon  the  same  princi- 
ples, as  to  value,  notice,  opportunity  to  be  heard,  etc  ,  as  in  the 
latter.  The  presumption  would  be  that  all  the  officers  would  per- 
form their  duties  justly  under  the  law;  and  that  the  assessments 
so  made  upon  property,  differently  circumstanced,  would  operate 
equally.  Nor  do  we  think  that  the  assessment  of  the  ''  franchise, 
roadway,  roadbed,  rails,  and  rolling-stock  of  all  railroads  op- 
erated in  more  than  one  county  in  the  State,"  '^  by  the  State 
Board  of  Equalization,"  as  a  unit,  and  apportioning  the  amount 
of  the  assessed  value  to  the  several  counties,  etc.,  in  proportion 
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to  the  number  of  miles  in  each,  is  objectionable,  on  the  groimd 
that  it  denies  the  equal  protection  of  the  law  to  the  owner  of  the 
road. 

Indeed,  this  seems  to  be  the  only  practicable  way  of  assessing 
such  a  road.  It  is  owned  and  operated  as  a  unit,  and  cannot  be 
otherwise  usefully  employed.  Its  income,  expenses,  manage- 
ment, and  all  its  operations  are  as  a  unit.  Its  rolling-stock  i&  at 
one  point  at  one  moment,  and  at  another  at  a  different  point  of 
time,  but  it  is  all  working  together  as  a  unit  to  the  accompHsh- 
ment  of  one  end.  In  fragments  and  isolated  parts,  the  road 
would  be  comparatively  valueless  as  property.  It  is  only  as  a 
unit  that  it  can  be  properly  considered  or  properly  taxed.  To 
tax  it  otherwise  would  be  to  tax  it  upon  principles  materially  dif- 
ferent from  those  applicable  to  other  property,  necessarily  con- 
sidered and  used  as  an  unit.  The  character  and  circumstances 
of  the  property  are  such  as  seem  to  justify  a  classification  for  this 
purpose.  These  points,  also,  seem  to  be  determined  in  favor  of 
the  plaintiff  in  the  State  Railroad  Tax  Cases,  92  U.  S.  575.  The 
other  points,  determined  in  this  case,  are  not  involved  in  those 
cases. 

Whatever  public  inconvenience  may  temporarily  result  from 
our  decision — and  it  must  necessarily  be  great — satisfied,  as  we 
are,  that  the  provisions  of  the  State  Constitution  now  in  question 
violate  the  inhibitions  of  the  Fourteenth  Amendment,  our  duty 
is  plain;  and  we  cannot,  if  we  would,  shrink  from  its  perform- 
ance.    There  must  be  judgment  for  the  defendant. 

Since  the  argument  in  these  cases  commenced,  apparently  in 
anticipation  of  what  must  necessarily  be  the  result,  various 
means,  more  or  less  violent,  have  been  suggested,  through  the 
public  press  and  elsewhere,  to  prevent  railroad  corporations 
from  escaping  the  payment  of  their  just  share  of  the  pubhc  bur- 
dens, such  as  taking  away  their  franchises,  seizing  and  appro- 
priating their  property  first  and  litigating  the  right  afterwards, 
and  punishing  by  the  severest  penalties  the  officers  of  all  such 
corporations,  in  all  cases  where  resistance  to  payment  of  a  tax  is 
made  in  the  Courts,  however  illegal  the  exaction  or  whatever  the 
ground  of  complaint  on  their  part  may  be.  Violent  counsels  of 
this  character  usually  result  in  constitutional  and  statutoiy  pro- 
visions such  as  those  we  are  considering  and  now  hold  void, 
which  render  it  necessaiy  to  seek  the  protection  of  our  national 
Magna  Charta.  It  would  be  idle — ^utterly  futile — to  insert  a  pro- 
vision in  the  National  Constitution  guaranteeing  to  evety  person 
vnthin  its  jurisdiction  his  life,  his  liberty,  and  his  property,  if 
certain  classes  can  be  selected  out  in  the  subordinate  legislation 
of  the  country  to  be  visited  with  condign  punishment,  if  they 
even  seek  to  invoke  the  protection  of  this  beneficent  guaranty 
against  discriminating  and  wrongful  legislation.  If  a  single  in- 
dividual can  be  deprived  of  the  protection  of  this  provision  by 
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such  means,  so  can  all.  If  such  things  can  be,  wherein  does  the 
protection  of  the  guaranty  consist  ? 

A  far  wiser  and  more  statesmanlike  proceeding  would  seem  to 
be  to  avoid  all  occasion  for  resistance  to  wrong  in  the  guise  of 
void  laws,  by  coolly  and  calmly  re-examining  the  subject  in  the 
light  of  past  experience,  and  so  amending  our  State  Constitution 
and  statutes  as  to  bring  them  into  entire  harmony  with  all  the 
guaranties  of  the  Fourteenth  Amendment,  ' '  the  crowning  glory 
of  our  National  Constitution  " — that  noblest  and  best  Constitu- 
tion ever  devised  by  the  wisdom  of  man.- 

If  the  life,  liberty,  property  and  happiness  of  all  the  people 
are  to  be  preserved,  then  it  is  of  the  utmost  importance  to  every 
man,  woman  and  child  of  this  broad  land,  that  every  guaranty 
of  our  National  Constitution,  whatever  temporary  inconvenience 
may  be  felt,  be  firmly  and  rigorously  maintained  at  all  times  and 
mider  all  circumstances.  In  the  language  of  the  Supreme  Court 
of  the  United  States:  **  The  Constitution  of  the  United  States  is 
a  law  for  rulers  and  people,  equally  in  war  and  in  peace,  and 
covers  with  the  shield  of  its  protection  all  classes  of  men  at  all 
times  and  under  all  circumstimces.  No  doctrine  involving  more 
pernicious  consequences  was  ever  invented  by  the  wit  of  man 
than  that  auy  of  its  provisions  can  be  suspended  during  any  of 
the  great  exigencies  of  government.  Such  a  doctrine  leads 
directly  to  anarchy  or  despotism."   (Milligan's  Casej  4  Wall.  120. ) 

For  the  reasons  stated,  as  well  as  those  advanced  by  the  Cir- 
cuit Justice,  I  concur  in  the  judgment  ordered. 


ORDEB   STATING   PROCEEDINOS. 

As  the  questions  we  have  considered  are  of  the  greatest  import- 
ance, and  their  correct  solution  concerns  not  merely  the  railroad 
corporation  which  is  the  defendant,  but  corporations  of  every 
kind,  other  than  municipal,  we  shall  order  a  stay  in  all  other  cases 
(not  decided  to-day)  now  pending  in  this  Court,  involving  the  same 
questions,  until  this  case  can  be  brought  before  the  Supreme  Court 
of  the  United  States,  and  the  questions  involved  shall  have 
received  by  its  judgment  their  final  and  authoritative  determina- 
tion. If  the  decision  now  reached  be  there  sustained,  the  State 
will  be  obliged  to  order  a  new  assessment,  in  making  which  the 
defendant  will  be  allowed  a  deduction  in  the  valuation  of  its 
roperty  for  the  mortgage  thereon,  and  also  a  hearing  before  the 
tate  Board  of  EqualiaEttion  with  respect  to  the  assessment. 
If,  on  the  other  hand,  the  decision  be  reversed,  the  other  cases 
can  be  at  once  disposed  of.  By  taking  out  a  writ  of  error  imme- 
diately on  the  judgment  now  rendered,  it  is  possible  that  the 
case  may  be  advanced  on  the  calendar  and  be  heard  at  the  com- 
ing term. 


§ 
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New  Law  Fablications. 


BuTHEBLAKD  ON  Damaoes.  A  Treatise  on  the  Law  of  Damages, 
embracing  an  Elementary  Exposition  of  the  Law,  and  also 
Its  Application  to  Particular  Subjects  of  Contract  and  Tort 
By  Hon.  J.  Q.  Sutherland.     3  vols.;  8to.;  $18. 

Vol.  I  is  ready  for  delivery,  Vol.  II  will  be  issued  next  month, 
and  Vol.  HI  the  following  month.  Each  volume  will  be  sold 
separately,  and  sent  to  any  address,  prepaid,  on  receipt  of  $6. 

As  may  be  seen  by  the  toble  of  contents,  the  plan  ot  treatment 
is  substantially  the  same  as  that  foUowed  in  "  Greenlei^  on  Evi- 
dence." 

Volume  I  is  devoted  to  a  statement  of  the  general  principles 
of  the  law  of  damages,  together  with  the  pleading  and  procedure, 
and  is  itself  a  complete  treatise. 

Volumes  II  and  III  are  devoted  to  the  application  of  these 
principles  io  various  practical  subjects,  such  as  ''Interest," 
**  Debtor  and  Creditor,    '*  Breach  of  Promise  of  Marriage,"  etc. 

Published  by  Callaghan  &.  Co.,  Chicago. 

Amebioan  and  English  Railbo.U)  Cases,  Vol.  VII,  Part  2. 

Thompson  and  Merriam  on  Juries,  William  H.  Stevenson,  St. 
Louis,  publisher. 
This  work  is  well  advertised  in  the  name  of  its  chief  author, 
Seymour  D.  Thompson.  The  subject  is  an  important  one,  and 
there  has  been  a  need  of  a  thorough  text-booK  thereon.  This 
book  shows  throughout  the  accurate,  -thorough  and  scholarly 
work  of  its  authors. 


Abstracts  of  Recent  Decisions. 


Divorce — Extreme  Cruelty  of  Wipe. — It  is  extreme  cruelty, 
warranting  a  divorce,  for  a  wife  to  causelessly  humiliate  and  dis- 
grace her  husband  and  endanger  his  means  of  subsistence  bj 
habitually,  persistentiy  and  publicly  accusing  him  of  infamous 
conduct  in  violation  of  his  marriage  obligations,  and  by  ftpplyiog 
vile  and  vulgar  epithets  to  him  and  dogging  him,  and  setting 
others  to  spy  out  nis  movements,  until  by  inordinate  and  inde- 
cent exhibitions  of  jealousy  and  the  criminal  indulgence  of  un- 
worthy suspicions  and  ungovemed  violence  she  has  practically 
destroyed  the  decencies  and  the  purposes  of  the  marriage  rela- 
tion. (Whitmore  YB.  Whiimore,  S.  C.  Mich.,  October  31,  1882; 
13  N.  W.  R.  800.) 
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Current  Topics. 


SIC  UTEKE  TUO  UT  ALIENUM  NON  LAEDAS. 

This  is  a  very  old  legal  maxim,  easy  to  understand,  but  often 
difficult  to  apply.  Its  application  is  especially  a  matter  of  per- 
plexity when  the  " /mo'*  is  real  property. 

When  a  person  uses  his  own  property  in  such  manner  as  to  in- 
jore  another  in  his  property,  comfort,  or  convenience,  a  jury  is 
authorized  to  find  that  he  is  guilty  of  a  nuisance.  {Moak's  Under- 
hiU  on  Torts,  229:  61  N.  Y.  182,4.) 

Every  owner  of  real  property  is  responsible  for  every  nuisance 
thereon.  When  it  is  sought  to  make  one  accountable  for  the  con- 
sequences of  acts  done  by  him  upon  his  own  land,  the  question  in 
general  is  not  whether  he  exercised  due  care,  but  whether  his 
acts  caused  the  damage.  If  they  necessarily  tend  to  injure  his 
neighbor  in  his  pre-existing  rights  of  property,  he  is  liable  in 
damages  for  the  natural  and  necessary  consequences  thereof, 
irrespective  of  any  considerations  as  to  the  care  and  skill  with 
which  such  operations  may  have  been  performed.  {Moak*8 
UnderhiU  on  Torts,  354. ) 

There  is  a  natural  servitude  imposed  upon  every  owner  of  land 
to  afford  lateral  support  to  the  adjacent  land  of  his  neighbor,  in 
its  natural  state,  and  the  withdrawal  of  such  support  is  a 
nuisance.     {Moak'a  UnderhiU  on  Torts,  410.) 

Where  a  person  is  in  possession  of  fixed  property,  which  is  so 

managed  or  dealt  with  that  injury  results  to  another,  the  former 

rill  not  escape  liability  by  reason  of  the  fact  that  he  has  em- 

'loyed  an  eminent  and  competent  contractor.     {EweWs  Evans  on 

[gency,  page  600.) 

A  principal  cannot  by  any  contract  relieve  himself  of  duties 
^sting  upon  him  as  owner  of  real  estate,  not  to  do  or  suffer  to 

9  done  upon  it  that  which  will  constitute  a  nuisance.    (61  N.  Y. 
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188;  Goolie  an  Torts,  647;  Thompson  on  Neg.  890,  903,  907,  908; 
3  Gray,  357,  369,  362;  8  Ohio  SL  358;  4  Ohio  St.  41.) 

In  Bush  YB.  Steinvian  (1  B.  &  P.  404)  this  doctrine  was  earned 
so  far  that  the  owner  of  realty  was  responsible  for  any  act  done 
in  connection  therewith,  though  done  by  an  independent  con- 
tractor. 

Hie  doctrine  of  Bush  vs.  Steinman  has  long  since  been  repudi- 
ated, but  not  entirely.  The  owner  of  realty  is  liable  for  any  in- 
jury resulting  to  another  for  any  act  done  upon  the  land  that 
amounts  to  a  nuisance.  (2  BL  Com,  B.  3,  ch.  13,  p.  218;  3  Gray, 
359;  18  Minn.  336.) 

From  the  foregoing  authorities,  the  liability  is  because  of  the 
act  done  amounting  to  a  nuisance.  The  rigor  of  this  doctrine 
was  particularly  felt  in  regard  to  the  right  of  an  owner  of  land 
to  the  lateral  support  furnished  by  the  adjoining  land,  and,  ac- 
cordingly, statutes  have  been  enacted  allowing  a  coterminous 
owner  to  make  proper  and  usual  excavations  for  purposes  of  con- 
stmotion,  on  using  ordinary  care  and  sldU,  and  taking  reasonatk 
precaiUions  to  sustain  the  land  of  the  other.  (Civil  Code  of  Cal, 
Section  832.) 

If,  however,  the  owner  of  realty  puts  his  land  to  a  use  which 
naturally  or  necessarily  tends  to  injure  the  land  or  property  of 
another,  he  is  not  protected  by  the  statute.  (18  Minn.  337, 338, 
342,  348;  10  Ire.  (N.  C.)  562;  40  Md.  15;  7  N.  Y.  497;  61  K  T. 
185;  2  Black,  418;  4  Abb.  N.  C.  292;  Thompson  on  Neg.  865,  899- 
903;  Moak*s  Underhillon  Torts,  42.) 

Apart,  however,  from  the  technical  view  of  the  act  being  a 
nuisance,  the  owner  of  realty  may  incur  a  liability  on  account  of 
the  use  to  which  he  puts  his  land,  by  reason  of  some  legal  duty 
incumbent  on  him  by  reason  of  his  ownership.  This  especiallj 
applies  to  any  interference  with  highways  by  the  owners  of 
property  abutting  thereon.  (Moak's  UnderhiU  on  Torts,  41;  36 
Wis.  29;  Sherm.  do  Redf.  on  Neg.  Ill;  2  Black,  418;  9  Heisk. 
Tenn.  1.) 

DISCRIMINATIVE  TARIFF  RATES. 

Adelbert  Hamilton,  in  the  American  Law  Review  for  November, 
has  contributed  a  very  interesting  article  upon  this  subject.  His 
thorough  review  of  the  authorities  makes  the  article  a  valuable 
one  just  at  this  time. 
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Supreme  Court  of  California. 


In  Bank. 


[Filed  November  17,  1882.1 
No.  10,761. 

PEOPLE,  Respondent,  vs.  HOIN,  Appellant. 

Oboo — TsBLSTVY — Imbtbugtions — Ibbbsistible  Impulse.  Defendant  was 
aconsed  of  murder.  The  Court  charged  the  jury:  *<  As  a  defense  to 
this  prosecution  the  defendant  has  interposed  the  plea  of  insanity. 
•  •  *  *  Insanity '  as  used  in  this  sense  means  such  a  diseased  and 
deranged  condition  of  the  mental  faculties  as  to  render  the  person  in- 
capable of  distinguishing  between  right  and  wrong  in  relation  to  the 
act  with  which  he  is  charged. *'  Held,  the  instruction  was  proper;  it 
is  substantially  the  law  as  laid  down  by  Tindal,  0.  J.,  in  the  answers 
of  the  English  Judges  to  the  questions  propounded  to  them  by  the 
Hotuie  of  Lords,  after  the  acquittal  of  McNaughton. 

Id. — ^Id.  ' '  The  circumstance  of  the  prisoner  haying  acted  under  an  irresisti- 
ble influence  to  the  commission  of  homicide  no  defense,  if  at  the  time 
he  committed  the  act  he  knew  he  was  doing  what  was  wrong." 

Id. — Id.  '  *  The  English  Courts  have  refused  to  recognize  the  co-existence  of 
an  impulse  absolutely  irresistible  with  capacity  to  distinguish  between 
right  and  wrong  wiUi  reference  to  the  act.  It  cannot  be  said  to  be  ir- 
reoBtible  because  not  resisted.  Whatever  may  be  the  abstract  truth, 
the  law  has  never  recognized  an  impulse  as  uncontrollable  which  yet 
leaves  the  reasoning  powers — including  the  capacity  to  appreciate  the 
nature  and  quality  of  the  particular  act — ^unaffected  by  mental  disease. 
No  different  rule  has  been  adopted  by  American  Courts. 

Appeal  from  Superior  Court  of  San  Francisco. 

C.  B.  Darwin,  for  appellant. 
Attorney-General  Hart,  for  respondent. 

MoKiKSTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  Court  below  charged  the  jury:  '*  As  a  defense  to  this 
prosecution  the  defendant  has  interposed  the  plea  of  insanity. 
*  *  *  <  Insanity,' as  used  in  this  sense,  means  such  a 
diseased  and  deranged  condition  of  the  mental  faculties  as  to 
render  the  person  incapable  of  distinguishing  between  right 
and  wrong  in  relation  to  the  act  with  which  he  is  charged." 

The  charge  as  given  is  substantiallv  the  law  as  laid  down 
by  Tindal,  C.  J.,  in  the  answers  of  the  English  Judges  to 
the  questions  propounded  to  them  by  the  House  of  Lords, 
after  the  acquittal  of  McNaughton :  *'  The  jury  ought  to  be 
tQl(j  *  *  *  tjjjj^  ^Q  establish  a  defense  on  the  ground  of 
insanity,  it  must  be  clearly  proved  that,  at  the  time  of  com- 
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mitting  the  act,  the  party  accused  was  laboring  under  sueh 
a  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing,  or  if  he  did 
know  it,  that  he  did  not  know  he  was  doing  what  was  wrong. 
The  mode  of  putting  the  latter  part  of  the  question  to  the 
jury  on  these  occasions  has  generally  been,  whether  the  ac- 
cused, at  the  time  of  doing  the  act,  knew  the  difference  be- 
tween right  and  wrong,  which  mode,  though  rarely  if  CTer 
leading  to  any  mistake  with  the  jury,  is  not,  as  we  conceiye, 
so  accurate  when  put  generally  and  in  the  abstract,  as  when 
put  with  reference  to  the  party's  knowledge  of  right  and 
wrong  in  respect  to  the  very  act  with  which  lie  is  charged." 

Counsel  for  defendant  asked  the  Court  below  to  charge: 
"The  mere  intellectual  knowledge  of  right  and  wrong  is  not 
enough  to  defeat  a  defense  of  insanity,  unless  with  sncli 
knowledge  the  defendant  also  has  the  volitional  power  to 
choose  the  one  instead  of  the  other.  No  thoroughness  of 
knowledge  by  the  defendant  that  the  act  of  killing  the  deceased 
then  and  there  was  wrong  and  forbidden,  would  defeat  his 
defense  of  insanity,  if  it  were  also  legally  proved  that,  while 
he  possessed  such  knowledge,  he  did  not  possess  the  power 
to  do  or  not  to  do  the  killing  under  the  guidance  of  sacb 
knowledge." 

It  is  evident  from  the  case  as  presented,  that  the  in8tro^ 
tions  requested  refer  to  an  entire  absence  of  power  of  choice 
which,  it  is  assumed,  may  exist  with  a  capacity  to  distinguish 
between  right  and  wrong  as  applied  to  the  particular  act 
There  is  no  evidence  tending  to  prove  the  existence  of  saoh 
physical  disease  as,  of  itself  and  separate  from  its  effect 
upon  the  mind,  would  deprive  one  of  the  control  of  his 
action,  as  in  the  case  of  the  ''  convulsive  fit"  spoken  of  by 
Sir  James  Fitz  Stephens.  (Digest  of  Criminal  Law,  Note 
1,  p.  361.)  Such  irresistible  impulse  to  commit  an  act  which 
he  knows  is  wrong  or  unlawful  (if  it  ever  exists),  does  not 
constitute  the  insanity  which  is  a  legal  defense. 

How  can  such  impulse  be  known  to  exist?  Bolfe,  B.,  in 
summing  up  in  Reg.  vs.  Stokes,  3  C.  and  K.  185,  said:  "It 
is  true  learned  speculators,  in  their  writings,  laid  it  down 
that  men,  with  a  consciousness  that  they  were  doing  wrong, 
were  irresistibly  impelled  to  commit  some  unlawful  act 
But  who  enabled  them  to  dive  into  the  human  heart  and  see 
the  real  motive  that  prompted  the  commission  of  such 
deeds?"  And  the  learned  Baron  charged  the  jury:  " Every 
man  is  held  responsible  for  his  acts  by  the  law  of  this 
country,  if  he  can  discern  right  from  wrong."  And  in  Beg.  vs. 
Eatjes,!  F.  and  F.  p.  666,  Branwell,  B.,  said:  "It  has  been 
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urged  for  the  prisoner  that  ^ou  should  acquit  him  on  the 

Soand  that,  it  being  impossible  to  assign  any  reason  for 
e  perpetration  of  the  offense,  he  must  have  been  acting 
under  what  is  called  a  powerful  and  irresistible  influence, 
or  homicidal  tendency.  But  I  must  remark  as  to  that,  the 
circumstance  of  an  act  being  apparently  motiveless,  is  not  a 
ground  from  which  you  can  safely  infer  the  existence  of 
such  an  influence.  Motives  exist  unknown  and  innumerable 
which  might  {)rompt  the  act.  A  morbid  and  restless  (but 
irresistible)  thirst  for  blood  would  itself  be  a  motive  urging 
to  such  a  deed  for  its  own  relief.  But  if  an  influence  be  so 
powerful  as  to  be  irresistible,  so  much  the  more  reason  is 
there  why  we  should  not  withdraw  any  of  the  safeguards 
tending  to  counteract  it.  There  are  three  powerful  restraints 
existing,  all  tending  to  the  assistance  of  the  person  who  is 
suffering  under  such  an  influence — the  restraint  of  religion, 
the  restraint  of  conscience,  the  restraint  of  law.  But  if  the 
influence  itself  be  held  to  be  a  legal  excuse,  rendering  the 
crime  dispunishable,  you  at  once  withdraw  a  most  powerful 
restraint — that  forbidding  and  punishing  its  perpetration. 
We  must,  therefore,  return  to  the  simple  question  you  have 
to  determine,  did  the  prisoner  know  the  nature  of  tne  act  he 
was  doing,  and  did  he  know  he  was  doing  what  was  wrong  ? 
The  reporter's  head-note  to  this  case  contains  the  statement: 
"  The  circumstance  of  the  prisoner  having  acted  under  an 
irresistible  influence  to  the  commission  of  homicide  no 
defense,  if,  at  the  time  he  committed  the  act,  he  knew  he 
was  doing  what  was  wrong." 

In  Beg.  vs.  BartoUy  3  Cox,  C.  C.  275,  Baron  Parke  told 
the  jury  ''  that  there  was  but  one  question  tor  their  consider- 
ation, viz,  whether,  at  the  time  the  prisoner  inflicted  the 
wounds  which  caused  the  death  of  his  wife  he  was  in  a  state 
of  mind  to  be  made  responsible  to  the  law  for  her  murder. 
That  would  depend  upon  the  question  whether  he,  at  the  time, 
knew  the  nature  and  character  of  the  deed  he  was  committing, 
and  if  so,  whether  he  knew  he  was  doing  wrong  in  so  acting. 
This  mode  of  dealing  with  the  defense  of  insanity  had  not, 
he  was  aware,  the  concurrence  of  medical  men;  but  he 
must,  nevertheless,  express  his  decided  concurrence  with 
Mr.  Baron  Bolfe's  views  of  such  cases,  that  learned  Judge 
having  expressed  his  opinion  to  be  that  the  excuse  of  an  ir- 
resistible impulse,  co-existing  with  the  full  possession  of 
reasoning  powers,  might  be  urged  in  justification  of  every 
crime  known  to  the  law,  for  every  man  might  be  said,  and 
truly,  not  to  commit  any  crime — except  under  the  influence 
of  some  irresistible  impulse.     Something  more  than  this 
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was  necessary  to  justify  an.  acquittal  on  the  ground  of 
insanity,  and  it  would  therefore  be  for  the  jury  to  say  whether, 
taking  into  consideration  all  that  the  surgeon  had  said, 
which  was  entitled  to  great  weight,  the  impulse  under  which 
the  prisoner  had  committed  this  deed  was  one  which  al- 
together deprived  him  of  the  knowledge  that  he  was  doing 
wrong." 

It  will  be  seen  that  the  English  Courts  have  refused  to 
recognize  the  co-existence  of  an  impulse  absolvUdy  irresistible 
with  capacity  to  distinguish  between  ri^ht  and  wrong  with 
reference  to  the  act.  It  cannot  be  said  to  be'  irresistible 
because  not  resisted.  Whatever  may  be  the  abstract  truth, 
the  law  has  never  recognized  an  impulse  as  uncontrollable 
which  yet  leaves  the  reasoning  powers — ^including  the 
capacity  to  appreciate  the  nature  and  quality  of  the  particular 
act — unaffected  by  mental  disease.  No  different  rule  has 
been  adopted  by  imerican  Courts. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  Sharpstein,  J.,  Myrick,  J.,  Morrison, 
C.  J. ,  McEee,  J. 

Depabtment  No.  2. 


[Filed  November  17,  1882.] 
No.  8611. 

LAWKENCE,  Appellant, 

vs. 
COYNE,  Sherifp,  etc.,  Eespondent. 

DsBOBiPTioN — Shbbiff — Plbadino — AonoN — Pboobss  — JuBiBDicnoH.  In- 
snf&oieDcy  of  description  of  property  in  a  complaint  for  its  reeoreiy 
or  value  famishes  no  oanse  of  action  against  a  Sheriff  who  had  seixed 
snch  property  under  process  regular  upon  its  face,  iasued  by  a  Court 
having  jurisdiction. 

Appeal  from  Superior  Court,  San  Diego  County. 

Gatewood  and  Hotchkias,  for  appellant. 
Leach  and  Parker,  for  respondent. 

By  the  Court  : 

Plaintiff  sued  defendant  as  tlie  Sheriff  of  San  DieRO  County, 
for  the  possession  of  certain  sheep  or  the  value  thereof,  and 
defendant  justified  under  a  seizure  made  by  him  in  an  action 
brought  against  the  plaintiff  and  others  by  one  Joseph  Lamb- 
eye.     There  is  but  one  point  made  on  the  appeal  and  tnatisihat 
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the  complaint  filed  in  the  case  of  Lambeje  against  Lawrence 
and  others  did  not  contain  a  sufficient  description  of  the 
property.  If  the  point  were  well  taken  it  would  not  follow 
therefrom  that  the  plaintiff  has  any  cause  of  action  against 
the  defendant.  The  Court  had  jurisdiction.  The  process 
was  regular  on  its  face,  and  justified  the  defendant  in  seizing 
the  property. 
Judgment  and  order  affirmed. 


Depabtment  No.  1. 


[Filed  November  13,  1882.] 

No.  10,786. 

PEOPLE  Kespondbnt,  vs.  DOGGETT,  Appellant. 

HoKiGioa — Chabactbb — Etidknck — Instbuotiom.  The  Oonrt  eironeooBly 
refused  the  following  instraotion  in  thin  case:  '*  The  law  at  the  ontset 
clothes  the  defendant  in  a  oriminal  case  involving  the  charge  of  murder, 
with  the  presumption  of  innocence,  and  when  the  proof  tends  to  over- 
throw this  presumption,  and  to  fix  upon  such  defendant  the  perpetra- 
tion of  such  a  crime,  the  latter  is  permitted  to  support  the  original 
presumption  of  innooence  by  proof  of  good  character  for  peace  and 
quietness;  and  the  good  character  of  the  defendant  for  peaoQ  and 
quietness  is  itself  a  fact  in  the  case.  It  is  a  circumstance  tending  in 
a  greater  or  less  degree  to  establish  his  innocence.  And  therefore  in 
the  present  case,  the  good  character  of  the  defendant,  if  proved  to 
your  satisfaction,  is  to  be  considered  by  you  in  connection  with  the 
other  facts  and  circumstances  of  this  case  in  determining  the  guilt  or 
innocence  of  the  defendant." 

Id. — Id.  The  general  charge  of  the  Court  did  not  cover  the  same  point. 
Defendant  had  the  right  to  have  the  jury  instructed,  that  in  determin- 
ing whether  or  not  he  was  guilty  beyond  a  reasonable  doubt,  his 
good  reputation  as  to  traits  involved  in  the  charge,  if  proved,  should 
be  weighed  as  any  other  fact  established,  and  that  it  might  be  suffi- 
cient to  create  a  reasonable  doubt  as  to  his  guilt. 

Appeal  from  Superior  Court,  San  Francisco. 

Louderback^  ShafteVy  and  Parker  y  for  appellant. 
AUorney-Genei'al  Hart,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  Court  below  refused  to  give  the  following  instruction 
requested  by  the  defendant: 

''  The  law  at  the  outset  clothes  the  defendant  in  a  criminal 
case  involving  the  charge  of  murder,  with  the  presumption  of 
innocence;  and  when  the  proof  tends  to  overthrow  this  pre- 
sumption, and  to  fix  upon  such  defendant  the  presumption 
of  such  a  crime,  the  latter  is  permitted  to  support  the 
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original  presumption  of  innocence  by  proof  of  good  character 
for  peace  and  quietness;  and  the  good  character  of  the  de- 
fendant for  peace  and  quietness  is  itself  a  fact  in  the  case. 
It  is  a  circumstance  tending  in  a  greater  or  less  degree  to 
establish  his  innocence.  And  therefore  in  the  present  case, 
the  good  character  of  the  defendant,  if  proved  to  your  satis- 
faction, is  to  be  considered  by  you  in  connection  with  the 
other  facts  and  circumstances  of  this  case  in  determining 
the  guilt  or  innocence  of  the  defendant."  It  is  conceded 
by  the  Attorney-General  that  the  instruction  so  requested 
correctly  states  the  law,  and  that  unless  the  general  charge 
of  the  Court  covers  the  same  point,  the  case  must  be  sent 
back  for  a  new  trial. 

The  Attorney-General,  however,  claims  that  the  effect  of 
the  instruction  requested  and  refused,  was  embodied  in  the 
following  portion  of  the  Court's  charge:  *'I  think  I  have 
neglected  to  charge  the  jury  in  regard  to  character  under 
the  decisions  of  our  Supreme  Court.  And  those  decisions 
are  the  law  of  this  State  and  of  this  case,  good  character, 
when  proved,  is  a  fact  to  be  considered  by  the  jury,  just  the 
same  as  any  other  fact  in  the  case  is  to  be  considered  as 
bearing  upon  the  question  of  the  guilt  or  innocence  of  the 
accused.  It  has  been  held  before,  and  is  now  held  in  other 
tribunals,  that  good  character  was  only  applicable  in  doubt- 
ful cases  to  turn  the  scale  when  the  jury  was  in  doubt  from 
the  other  evidence  as  to  whether  a  defendant  was  guilty  or 
not.  And  our  Supreme  Court  has  said  that  it  goes  in  with 
the  mass  of  all  the  other  proof,  to  be  considered  by  the 
juiy  in  connection  with  all  the  evidence  in  the  case,  as  a 
substantive  fact  bearing  or  tending  to  bear  upon  the  question 
of  guilt  or  innocence." 

Omitting  some  comments  that  might  justly  be  made  on 
this  part  of  the  charge,  it  is  safe  to  say  that  it  would  be  a 
favorable  construction  of  it  to  hold  that  bv  it  the  Court  told 
the  jury  that  the  good  character  of  the  defendant,  if  proved, 
was  a  circumstance  in  the  case  for  their  consideration  in 
making  up  their  verdict.  But  that,  as  was  held  in  People  vs. 
Bell,  49  Cal.  489,  would  not  be  adding  anything  to  the  mere 
fact  of  letting  the  testimony  in  regard  to  good  character  in. 

The  defenaant  had  the  right  to  have  the  jury  instructed, 
that  in  determining  whether  or  not  he  was  guilty  beyond  a 
reasonable  doubt,  his  good  reputation  as  to  traits  involved 
in  the  charge,  if  proved,  shoula  be  weighed  as  any  otherfact 
established,  and  that  it  might  be  sufficient  to  create  a 
reasonable  doubt  as  to  his  guilt.  (People  vs.  BM,  supra; 
People  vs.  Rama,  46  Cal.  292;  People  vs.  Ashe,  44  Id.  291.) 
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Jnd^ent  and  order  reversed,  and  cause  remanded  for  a 
new  tnal. 
We  concur:    McKinstry,  J.,  Morrison,  C.  J. 


Department  No.  1. 


[Filed  November  13,  1882.] 
No.  8640. 

THE  SANTA  CKUZ  GAP  TURNPIKE  JOINT  STOCK 

COMPANY,  Petitioner, 

vs. 

THE   BOARD  OF  SUPERVISORS  OF  THE  COUNTY 

OF  SANTA  CLARA,  Respondent. 

MaHDA^ZS  —  SUPSKU    GOUBT  — :  FOBMBB  AdJUDIOATIOK  —  BUPBBIOB  GOUBT  — 

BuuB.  To  an  application  for  a  writ  of  mandate  from  the  Supreme 
Ooort,  respondent  pleaded  a  former  adjudication  of  the  matters  by  the 
Superior  Gourt.  Held :  It  may  be  that  this  Gourt  would  consider  as 
a  *'  oiroumstance  "  under  Bute  28  of  the  Gourt.  which  would  induce 
it  tp  issue  a  prerogative  writ,  the  fact  that  the  Superior  Gourt  had  re- 
fused to  take  jurisdiction  of,  or  to  consider  the  application  upon  the 
merits.  But  when,  upon  issue  of  law  of  fact  joined,  a  Superior 
Court  has  adjudicated  the  merits  of  the  application,  such  adjudica- 
tion is  as  conclusive  (except  on  appeal)  upon  this  Court  as  it  is  upon 
another  Superior  Gourt. 
In. — Id. — Appeal.  Semble,  an  appeal  will  lie  in  such  cases  from  the  judg- 
ment of  the  Superior  Gourt.  (  Winter  ts.  Fitzpairick,  36  Gal.  269.) 
If  an  appeal  lies  plaintiff  has  **a  plain,  speedy,  and  adequate  remedy 
in  the  onlinary  course  of  law."  (C.  (J.  F.  1036.)  If  an  appeal  does 
not  lie  Irom  the  judgment  of  the  Superior  Gourt,  the  answer  of  de- 
fendant is  a  plea  of  a  former  adjudication,  between  the  same  parties, 
in  ft  Gourt  of  competent  jurisdiction. 

Mandate. 

8.  0.  Hoiighton,  for  petitioner. 
S.  jF.  Zriefc,  for  respondent. 

MoEjnstby,  J.,  delivered  the  opinion  of  the  Court: 

Bale  28  of  this  Court  provides:  "In  any  application  made 
to  the  Court  for  a  writ  of  mandamus,  certiorari,  prohibition, 
.procedendo,  or  for  auy  prerogative  writ  to  be  issued  in  the 
\  exercise  of  its  original  jurisdiction,  and  for  which  an  appli- 
cation might  have  been  lawfully  made  to  some  other  Court 
in  the  first  instance,  the  affidavit  or  petition  shall,  in  addi- 
tion to  the  necessary  matter  requisite  by  the  rules  of  law  to 
support  the  application,  also  set  forth  the  circumstances 
which,  in  the  opinion  of  the  applicant,  render  it  proper  that 
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the  writ  should  issue  originallj  from  this  Court,  and  not 
from  such  other  Court — the  sufficiency  or  insufficiency  of 
such  circumstanced  so  set  forth  in  that  behalf  will  be  deter- 
mined by  the  Court  in  awarding  or  refusing  the  application. 
In  case  any  Court,  Judge,  or  other  officer,  or  any  JBoard  or 
other  tribunal,  in  the  discharge  of  duties  of  a  public  char- 
acter, be  named  in  the  application  as  respondent,  the  affidavit 
or  petition  shall  also  disclose  the  name  or  names  of  the  real 
party  or  parties,  if  any,  in  interest,  or  whose  interest  would 
be  directly  affected  by  the  proceedings,  and,  in  such  case, 
it  shall  be  the  duty  of  the  applicant  obtaining  an  order  for 
any  such  writ,  to  serve  or  cause  to  be  served  upon  such 
party  or  parties  in  interest  a  true  copy  of  the  affidavit  or 
petition,  and  of  the  writ  issued  thereon,  in  like  manner  as 
the  same  is  required  to  be  served  upon  the  respondent  named 
in  the  application  and  proceedings,  and  to  procure  and  file 
in  the  office  of  the  Clerk  of  this  Court  the  like  evidence  of 
such  service." 

It  may  be  that  this  Court  would  consider  as  a  **  circum- 
stance "  which  would  induce  it  to  issue  a  prerogative  writ, 
the  fact  that  the  {Superior  Court  had  refused  to  take  jurisdic- 
tion of,  or  to  consider,  the  application  upon  the  merits. 
But  when,  upon  issue  of  ^law,  or  fact  joined,  a  Superior 
Court  has  adjudicated  the  merit  of  the  application,  such  ad- 
judication is  as  conclusive  (except  on  appeal)  upon  this  Court 
as  it  is  upon  another  Superior  Court.  In  issuing  writs  of 
mandamus,  certiorari,  and  prohibition,  the  Supreme  Court 
and  the  several  Superior  Courts  are  peers.  Both  the  Su- 
preme Court  and  the  Superior  Court  nas  original  jurisdic- 
tion. (Cons.  Art.  VI,  Sections  4  and  5.)  Whether  the 
judgment  of  each  is  final — in  view  of  the  language  of  the 
sections  referred  to — it  is  not  here  necessary  to  decide. 
Semble,  an  appeal  will  lie  in  such  cases  from  the  judgment 
of  the  Superior  Court.     (  Winter  vs.  Fitzpatrick,  35  Cal.  269.) 

The  defendant  in  the  proceeding  now  here  pleads  that 
'*  heretofore  and  before  the  commencement  of  this  proceeding 
the  plaintiff  commenced  the  same  proceedings  for  the  same 
purpose  in  the  Superior  Court  of  the  county  of  Santa  Clara, 
and  on  the  eighteenth  day  of  October,  A.  D.  1882,  said  pro- 
ceedings in  said  Superior  Court  resulted  in  a  judgment  of 
said  Superior  Court,  by  it  then  duly  given  and  made,  that 
plaintiff  was  not  entitled  to  such  relief,  and  that  the  appli- 
cation therefor  be  denied,  a  true  and  correct  certified  copy 
of  which  proceeding  and  judgment  in  said  Superior  Court 
are  hereto  annexed  marked  'Exhibit  A.'"  The  exhibit  is 
made  a  part  of  the  answer  herein,  and  contains  a  copy  of 
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the  complaint  or  petition  in  the  Superior  Court.  It  is  not 
disputed  that  such  complaint  or  petition  is  in  all  respects 
like  the  complaint  filed  in  the  preseht  proceeding.  The 
**  exhibit"  further  shows  that  the  defendant  in  the  Superior 
Court  (defendant  here,)  by  motion,  in  the  nature  of  de- 
murrer, moved  the  said  Superior  Court  to  vacate  the  writ 
upon  the  ground  that  the  complaint  or  petition  did  not  state 
facts  upon  which  the  same  should  issue;  further,  that  the 
motion  or  demurrer  having  been  sustained  by  the  Superior 
Court,  with  leave  to  amend  the  complaint  or  petition,  plain- 
tiff, in  open  Court,  refused  to  amend,  and  thereupon  a  final 
judgment  was  entered  by  the  Superior  Court  that  the  writ 
be  denied,  and  in  favor  of  defendants  for  their  costs,  etc. 

If  an  appeal  lies  from  the  judgment  of  the  Superior  Court, 
the  plaintiff  has  ' '  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law."  (C.  C.  P.  1036.)  If  an  appeal 
does  not  lie  from  the  judgment  of  the  Superior  Court,  the 
answer  of  defendant  is  a  plea  of  a  former  adjudication, 
between  the  same  parties,  in  a  Court  of  competent  juris- 
diction. 

The  cause  will  be  set  down  for  trial  upon  the  issue  of  fact 
raised  by  the  answer.  The  fact  will  be  determined  by  in- 
spection of  the  record,  but,  as  yet,  the  existence  has  been 
alleged,  not  proved. 

We  concur:    Boss,  J.,  McKee,  J. 


In  Bank. 
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[Filed  November  17, 1882.] 

No.  7460. 

HAM  ET  AL.,  Eespondents, 

vs. 

SANTA  BOSA  BANK,  Appellant. 

HoKSffTKAD — Valub — DEciiABATioM — EsTiifATE.  A  declaration  of  homestead 
was  filed  in  which  the  value  of  the  homestead  premises  was  estimated 
at  $8,000.  Heldt  the  declaration  was  not  invalid  because  the  estimate 
of  value  was  in  excess  of  the  value  of  the  homestead  premises  ex- 
empted by  law  from  forced  sale. 

Appeal  from  Superior  Court,  Sonoma  County. 

A.  IhomaSy  for  appellant. 

McOee  and  Johnson  dc  Henley  ^  for  respondents. 


412       Hak  et  al.  v.  Santa  Bosa  Bank. 

By  the  Court  : 

As  head  of  a  family,  the  defendant,  Joaillard,  filed  a  dec- 
laration of  homestead  in  which  he  estimated  the  value  of  tiie 
homestead  premises  at  $8,000;  and  the  contention  here  is, 
that  this  estimate  of  value,  being  in  excess  of  the  value  of 
the  homestead  premises  exempted  by  law  from  forced  sale, 
renders  his  declaration  ineffectual  to  vest  in  the  family  a 
homestead  right. 

A  homestead  consists  of  the  dwelling  house  in  which  the 
claimant  resides  and  the  land  on  which  the  same  is  situated, 
selected  as  provided  by  law.  (Sec.  1237,  C.  C;  Gregg  rs. 
Bostwick,  33  Cal.  220;  htate  of  Ddanty,  37  Gal.  176.)  It  is 
selected  according  to  law  whenever  the  claimant  executes 
and  acknowledges,  as  a  grant  of  real  estate  is  required  bj 
law  to  be  acknowledged,  and  files  for  record  a  declaration 
containing  a  statement  showing  (1)  that  the  person  making 
it  is  the  head  of  a  family;  (2)  that  he  is  residing  en  the 
premises  and  claims  them  as  a  homestead;  (3)  a  description 
of  the  premises;  and  (4)  an  estimate  of  their  cash  valne. 
From  and  after  the  filing  for  record  of  such  a  ''  declaration*' 
the  premises  described  in  it  become  the  homestead  of  the 
claimant,  and  the  record  of  the  declaration  operate^  as  notice 
of  the  selection  to  all  the  world.     (Title  V,  Chap.  U,  C.  C.) 

In  the  selection  of  a  homestead  there  is  no  statutory  limita- 
tions as  to  quantity  or  value.  The  law  simply  requires  that 
the  premises  selected  for  that  purpose  shsul  be  described, 
and  that  the  value  of  the  premises  snail  be  estimated. 

It  is  just  to  infer  that  this  requirement  was  of  a  true  esti- 
mate, not  a  false  one.  It  was  not  required  to  be  under  oath; 
therefore,  by  making  a  false  statement  of  the  value, 'a  home- 
stead claimant  does  not  incur  the  pains  and  penalties  of 
perjury.  So  far  as  legal  penalties  are  concerned,  he  is  left 
free  to  insert  a  false  estimate  in  his  declaration;  but,  if  he 
prefers  to  state  what  is  true  on  the  subject,  the  truth  of  his 
statement  should  not  be  used  against  him  to  destroy  a  right, 
if  it  be  founded  upon  a  compliance  with  the  requirements  of 
law. 

Now,  the  estimate  of  the  claimant  in  the  declaration  under 
consideration,  together  with  the  description  of  the  premises 
and  the  statement  that  he  was  the  head  of  a  family,  and  was 
residing  on  the  premises  which  he  claimed  as  his  homestead, 
constituted  the  essential  elements  of  the  declaration  re- 
quired by  the  homestead  law  to  indicaite  his  selection.  The 
aeclaration  itself  was  made  strictly  according  to  the  for- 
malities prescribed.  In  every  particular  the  provisions  of 
Sections  1262,  1263,  Chapter  11,  of  the  Homestead  Law, 
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were  complied  with.  Having  been  strictly  complied  with, 
how  can  it  be  held  that  a  decIaratioQ  made  according  to  the 
forms  of  law,  is  void  under  the  law?  Certainly  there  are  no 
words  in  the  sections  referred  to  which  make  the  legal  acts 
of  a  homestead  claimant  issue  in  such  a  result.  If  there 
were,  the  provisions  of  those  sections  would  be  involved  in 
absurdity — a  thing  which  the  legislator  could  not  have  in- 
tended. 

It  is  claimed,  however,  that  such  a  result  arises  out  of 
Section  1290,  Chap.  I,  of  the  law  by  which  it  is  declared  that 
''Homesteads  maybe  selected  and  claimed:  1,  of  not  ex- 
exceeding  five  thousand  dollars  in  value  by  any  head  of  a 
family. "  If  this  is  to  be  regarded  as  such  implication  it 
would  prove  too  much.  It  would  prove  that  the  right  could 
not  attach  under  the  statute,  if  the  place  declared  on  was  of 
more  than  five  thousand  dollars  in  value,  whatever  mi^ht  be 
stated  as  the  estimate  of  value  of  the  parcel  described  m  the 
declaration.  Certainly  the  statute  meant  nothing  of  this 
kind.  Again,  such  implication  cannot  exist,  for  the  reason 
that  the  word  ''value  '  is  used  in  Section  1260,  and  the 
language  in  Section  1263  is  ''  estimate  of  value."  The  right 
of  exemption  is  made  to  depend  on  the  actual  value,  not  on 
the  declarant's  estimate  of  value;  on  an  actual  existing  reality, 
not  on  the  fallible  or  mistaken  opinion  of  the  declarant  of 
what  that  real  value  may  be.  In  Section  1260  the  law  speaks 
of  something  certain;  in  Section  1263  of  something  existing 
in  the  mind  of  a  person,  pf  which  certainty  cannot  assuredly 
be  predicated;  for  nothing  is  more  uncertain  or  more  vari- 
able than  an  estimate  of  value. 

The  Section  (1260)  ou^ht  not  to  be  held  to  change  the 
meaning  of  Section  1263,  if  the  provisions  of  the  two  sections 
can  be  harmonized.  These  provisions  can  be  brought  into 
harmony  so  as  to  exclude  any  prohibitory  effect  in  the  latter 
section  over  the  former  by  the  fact  that  they  refer  to  differ- 
ent things,  one  to  value  in  the  opinion  of  the  other  persons, 
and  the  other  to  an  estimate  of  value  in  the  opinion  of  the 
declarant.  If  one  portion  of  a  statute  is  held  to  affect  and 
change  another,  there  must  be  a  conflict  in  the  controlling 
clause  over  that  which  it  controls.     And  if  there  is  no  con-  ' 

flict  here,  no  alteration  can  be  allowed  in  one  by  the  other. 
If  there  is  a  conflict  and  one  changes  the  other  section,  why 
not  as  well  hold  that  Section  1263  changes  the  meaning  of 
Section  1260?  If  it  is  so  held,  the  prohibition  by  implica- 
tion ceases  to  exist.  Besides,  the  question  is  pertinent  nere, 
who  made  Section  1260  the  master  of  1263?  Who  invested 
the  former  with  dominion  over  the  latter?    They  emanate 
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from  a  common  sooroe  of  power,  and  that  common  source 
has  not  invested  the  former  section  with  any  such  control. 
But  this  common  parent  has  famished  the  means  of  con- 
trolling this  strife*  for  where  there  is  a  conflict  between  the 
two  sections  the  difficolty  must  be  solved  by  the  canon  pre- 
scribed in  the  Political  Code,  for  the  construction  of  all  Codes, 

By  Section  4482  of  that  Code  it  is  provided:  ''If  the 
provisions  of  any  chapter  conflict  with  or  contravene  the 
provisions  of  another  chapter  of  the  same  title,  the  provisions 
of  each  chapter  must  prevail  as  to  all  matters  and  questions 
arising  out  of  the  subject-matter  of  such  chapter."  The 
broad  language  here  used, ''  all  matters  and  questions  arising 
out  of/'  etc.,  cannot  fail  to  strike  the  attention  on  a  mere 
perusal  of  the  section.  And  by  Section  4484  of  the  same 
Code  a  like  rule  of  construction  is  given  for  determining 
conflicting  provisions  found  in  different  sections  of  the  same 
chapter  or  article  of  the  Codes:  that  is  to  say,  the  provisions 
of  the  section  last  in  numerical  order  must  prevail,  unless 
such  construction  be  inconsistent  with  the  general  meaning 
of  such  chapter  or  article. 

Proceeding  from  these  canons  of  construction,  we  airiTe 
at  the  conclusion  that  there  is  no  inconsistency  or  incongmitj 
between  the  sections  of  the  homestead  law  which  we  have 
been  considering.  For  Section  1260  has  its  place  in  Chap- 
ter I,  Title  V,  of  Part  TV,  Division  Second  of  the  Civil  Code, 
and  Sections  1262  and  1263  have  place  in  Chapter  II  of  the 
same  Title.  Both  chapters  have  relation  to  the  same  gen- 
eral subject-matter,  namely,  the  homestead.  But  the  first 
chapter  contains  general  provisions  which  relate  to  the  per- 
sons entitled  to  select  homesteads,  the  property'  from  which 
homesteads  may  be  carved,  the  exemption  of  portions  of 
homesteads  from  forced  sale,  the  mode  and  manner  ill  which 
they  may  be  alienated,  encumbered,  or  abandoned,  and  the 
remedies  by  which  they  may  be  subjected  to  the  claims  of 
execution  creditors.  On  the  other  hand,  the  second  chap- 
ter relates  to  the  mode  of  the  selection  of  the  homestead,  the 
form  of  the  declaration  by  which  its  selection  shall  be  made, 
its  recordation,  and  the  tenure  by  which  the  homestead, 
when  selected,  shall  be  held.  The  two  sections  of  this  chap- 
ter, therefore,  relate  wholly  to  the  selection  of  the  home- 
stead. But  Section  1260  of  the  first  chapter  relates  to  selec- 
tion and  something  more — it  declares  that  the  head  of  a 
family  shall  be  entitled  to  select  and  claim  a  homestead  not 
exceeding  in  value  $5,000.  By  this  language  a  diflerent 
meaning  is  expressed  and  a  different  subject  referred  to 
from  the  meaning  expressed,  and  the  subject  referred  to  in 
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the  two  sections  of  the  second  chapter.  And  assuming  that 
a  conflict  exists  between  the  sections  or  the  chapters  in 
which  they  are  contained,  each  chapter  must,  accoraing  to 
the  rules  of  construction  in  hand,*  be  read  bj  itself.  So 
read  and  applied  to  the  declaration  of  homestead  before  us, 
the  declaration,  appearing  to  have  been  made  and  filed  in 
strict  conformity  with  the  provisions  of  Chapter  11,  assured 
to  the  declarant  a  homestead  right  to  the  premises  described 
in  his  declaration.  But  his  right  in  the  premises  was  limited 
and  defined  by  Section  1260  of  Chapter  1.  Of  those  premises 
he  could  only  claim  and  hold  as  against  his  creditors  to  the 
extent  of  $5,000  in  value.  Beyond  that  value  the  premises 
were  subject  to  the  claims  of  execution  creditors;  the  pro- 
visions of  Section  1260  was  therefore  subservient  to  the 
higher  object  of  the  entire  Title,  namely,  the  protection  by 
law  of  the  homestead ;  and  there  is  no  inconsistency  between 
the  two  chapters. 

It  cannot  be  denied  that  the  entire  legislation  compre- 
hended by  the  two  chapters  referred  to  was  had  for  the  pur- 
pose of  carrying  into  effect  the  provisions  of  the  Constitution 
expressed  in  Section  15,  Article  XI  of  the  Constitution  of 
1849,  and  Section  1,  Article  XYII,  of  the  Constitution  of 
1879,  whereby  the  Legislature  was  commanded  to  '^  protect 
by  law  from  forced  sale  a  certain  portion  of  the  homestead 
and  other  property  of  all  heads  of  families."  Exemption  of 
a  portion  of  tne  homestead  premises  from  forced  sale  was 
therefore  the  special  subject-matter  and  object  of  Section 
1260,  Chapter  I,  of  the  homestead  law.  The  entire  property 
in  such  premises  belonged  to  the  owner;  the  title  to  it  was 
vested  in  him;  no  legislation  could  divest  him  of  it,  and  the 
premises  were  subject  to  the  claims  of  his  creditors,  except 
so  much  of  them  as  were  exempted  by  law.  But  this  ex- 
emption is  not  an  attribute  of  the  homestead — it  is  onlv  an 
incident.  In  fact  the  homestead  premises  may  exceed  the 
value  limit  of  the  exemption;  but  the  excess  in  value  does 
not  invalidate  the  selection,  if  it  is  otherwise  valid  under  the 
provisions  of  Sections  1262,  1263,  supra.  The  excess, 
though  used  in  fact  as  homestead,  is  always  subject  to  the 
claims  of  the  creditors  ^of  the  owner,  and  the  law  has  pro- 
vided ample  remedies  for  the  enforcement  of  such  claims. 
(Sections  1245  to  1259,  Chapter  I,  supra,) 

In  its  inception,  then,  or  thereafter,  the  substance  of  a 
homestead  is  a  parcel  of  land  on  which  the  family  reside.  It 
is  constituted  by  the  attributes  of  residence  and  selection 
according  to  law.  When  these  things  exist  so  as  to  express 
its  essence,  the  homestead  becomes  an  estate  in  the  prem- 


416 


Dayempobt  v.  His  Ckedetobs. 


ises  selected  exempted  by  law  from  forced  sale.  The  prem- 
ises may  be  of  greater  or  less  vaiae  than  the  interest  in  them 
exempted  by  law.  If  less  it  may  increase;  but  increase  in 
value  oyer  the  exemption  only  works  diminution  in  quantity 
of  the  homestead.  The  excess  in  yalue,  though  it  may  m 
homestead,  in  fact,  is  not  the  interest  in  the  premises  which 
is  exempted  from  execution.  It  is,  as  part  of  the  homestead, 
subject  to  the  jiis  disponendi  of  the  owner  and  the  claims  of 
his  creditors.  And  where  the  excess  is  shown  by  the  esti- 
mation of  value  at  the  time  of  the  selection  or  by  the  increase 
of  value  after  selection,  there  is  no  evasion  of  statutory  re* 
quirements.  In  either  case  the  rights  of  creditors  are  secured, 
and  the  rights  of  no  one  are  interfered  with. 

Judgment  affirmed. 

We  dissent:    Myrick,  J.,  McKinstiy,  J. 


Depabtment  No.  1. 


[Filed  November  13,  1882.] 
No.  7266. 

DAVENPORT,  Rbspondbnt,  ^ 

vs. 
HIS  OREDITOlis,  Appellaotb. 

Insoltknctt — Fbaud — IflBUB — JiTBY.  Iflsues  haying  been  raised  npon  tht 
qneetioa  of  fraud  on  the  part  of  the  inaolTent,  it  beoame  the  ditty  of 
the  Court*  by  yirtae  of  Section  20  of  the  Aot  of  May  4^  1869,  to  warn- 
mon  a  jury  for  the  purpose  of  deciding  on  that  accusation. 

Appeal  from  Superior  Court,  San  Francisco. 

Sharp  (k  Sharp,  for  appellants. 

Du  BnUz  dt  Didkenaon^  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court. 

More  care  on  the  part  of  counsel  in  regard  to  references 
made  in  briefs  would  save  the  Court  much  time  and  labor. 
In  this  case,  the  counsel  for  both  sides  refer  to  the  insol- 
vency Act  of  1876,  as  the  one  under  which  the  proceedings 
were  had,  by  number,  to  sections  not  found  in  tiiat  Act  at 
all.  The  Act  of  1876,  has  nothing  to  do  with  the  case.  The 
proceedings  were  had  under  the  Act  of  May  4,  1852.  Da- 
venport filed  in  one  of  the  late  County  Courts  a  petition 
praying  to  be  adjudged  an  insolvent.  Accompanying  the 
petition  was  a  schedule,  in  which  Yan  Winkle  was  named  as 
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one  of  his  creditors.  Van  Winkle's  claim  against  Dayenport 
was  based  on  some  partnership  transactions  between  the 
parties.  Within  ten  days  after  the  appointment  of  an  as- 
signee of  the  insolvent's  estate,  Van  Winkle  filed  in  writing 
his  opposition  to  the  discharge  of  the  insolvent,  and  an  ap- 
plication for  the  revocation  of  the  appointment  of  an  as- 
si^ee,  on  the  ground  of  fraud  alleged  to  have  been  com- 
mitted by  Davenport.  In  his  opposition,  Van  Winkle 
charged  distinct  acts  constituting  uie  alleged  fraud  on  the 
part  of  Davenport,  consisting,  among  other  things,  of  the 
alleged  fraudulent  jeceipt  and  appropriation  of  a  consider- 
able poi*tion  of  opponent's  funds;  and  further  charged  that 
in  an  action  between  the  parties  in  one  of  the  then  District 
Courts  of  the  State,  an  account  had  been  stated  of  the  part- 
nership afiiairs,  by  which  it  had  been  ascertained  and  found 
that  there  was  a  large  indebtedess  due  from  Davenport  to 
opponent,  for  which  judgment  was  entered.  Davenport  filed 
an  answer,  by  which  he  put  in  issue  the  avermente  of  fact 
contained  in  the  opposition  of  Van  Winkle.  The  judgment 
entered  against  Davenport  in  favor  of  Yan  Winkle  was  after- 
wards set  aside  by  the  Court  in  which  it  was  entered,  od  the 
ground  '^  that  no  notice  was  given  "  to  Davenport's  attorney, 
and  subsequently  Davenport  moved  in  the  insolvency  Court 
to  dismiss  Van  Winkle's  application  for  the  revocation  of  the 
appointment  of  the  assignee  and  his  opposition  to  the  dis- 
cnarge  of  the  insolvent,  on  the  ground  that  he,  Yan  Winkle, 
had  ''  no  status  in  Court  on  which  to  make  such  opposition." 
That  motion  was  granted,  and  an  order  of  discharge  was  sub- 
sequently entered. 

The  idea  of  the  party  making  the  motion,  and  of  the  Court 
in  granting  it,  seems  to  have  been  that  Yan  Winkle  ceased 
to  be  a  creditor  of  Davenport  when  the  judgment  entered  in 
the  District  Court  was  set  aside.  But  that  was  not  at  all  so. 
If  the  facts  stated  in  Yan  Winkle's  opposition  were  true,  he 
was  a  creditor;,  for  in  that  it  was  distinctly  charged  that 
Davenport  wa8  indebted  to  him  in  the  sum  of  $17,281,  re- 
ceived by  him  in  a  fiduciary  capacity.  Besides,  in  the 
schedule  filed  by  the  petitioner  nimself,  Yan  Winkle  is 
named  as  one  of  his  creditors.  Issues  having  been  raised 
upon  the  question  of  fraud  on  the  part  of  the  insolvent,  it 
became  the  duty  of  the  Court,  by  virtue  of  Section  20  of  the 
Act  of  May  4,  1852,  to  summon  a  jury  for  the  purpose  of  de- 
ciding on  that  accusation. 

Judgment  and  order  reversed  and  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the  views  here  expressed. 

We  concur:    McKinstry,  J.,  McEee,  J. 
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Depabtkent  No.  2. 


[Filed  November  2,  1882.] 
No.  7279. 

'    NOBGBOSS,  Respondent, 

vs. 
NUN  AN,  Sheriff,  etc.,  Appellant. 

OlAIM     and     DbLXTEBY — EXKCUTION— AlTAGHlCKNT — ElTIDKNGS — ShSBIR— 

Justification.  Action  for  the  recovery  of  personal  property  or  its 
▼alne,  and  damages  for  its  detenlion.  Plaintiff  did  not  daim  the  de> 
livery  of  the  property  before  judgment.  Defendant,  Sheriff,  justified 
under  a  writ  of  attachment  and  execution.  Meld  (per  Myrick, «/., 
Morrison^  C.  J.,  concurring),  defendant  was  entitled  to  introduce  the 
execution  in  evidence  upon  which  to  base  the  defense  that  a  transfer 
to  plaintiff  was  fraudulent  and  void  as  to  creditors,  conoeding  the 
affidavit  for  the  attachment  to  have  been  defective. 

Id. — Id.  If  there  were  irregularities  in  the  proceeding  for  the  judgment, 
such  irregularities  would  not  prevent  defendant,  as  Sheriff,  from  justi- 
fying under  an  execution  valid  on  its  face. 

Id. — GouBT — JcBiBDicnoN.  The  same  rule  applies  to  a  Court  of  limited 
jurisdiction,  if  the  subject-matter  of  the  suit  is  within  that  juriadietioiL, 
and  nothing  appears  on  the  face  of  the  process  to  show  that  tike 
person  was  not  within  it. 

Id. — Yabdiot — ^Elsgtion.  The  Court  instructed  the  jury  to  render  a  verdiek 
for  plaintiff  for  the  property  and  to  find  the  vtdue  thereof  and  the 
damages.  The  jury  found  the  value  and  the  damages,  and  returned  a 
verdict  for  plaintiff  for  such  value  and  damages,  but  did  not  find  for 
plaintiff  for  the  property.  Held,  error.  Under  this  verdict  and  the 
judgment  thereon  defendant  could  not  have  elected  to  delim  the 
property. 

Id— Id.  Per  Sharpatein,  J„  specially  concurring:  The  objection  does  not 
specify  wherein  the  affidavit  is  insufficient.  On  the  argument  it  was 
suggested  that  it  did  not  state  whether  the  indebtedness  was  upon  e 
contract,  express  or  implied.  It  did  state  that  it  was  * '  upon  a  coih 
tract  for  the  direct  payment  of  money,  to  wit^  for  labor  and  services 
performed  for  defendants  at  their  request."    That  was  sufficient. 

Id. — Fictitious  Pbbsons.  It  nowhere  appears  that  John  Doe  Gordon  and 
Richard  Boe  Cory  were  **  fictitious  persons, "  or  that  they  were  not 
the  Gordon  and  Gory  referred  to  in  the  answer. 

Id. — Summons.  No  particular  fatal  defect  in  the  summons  or  judgment  is 
pointed  out,  and  an  inspection  fails  to  disclose  any  in  either. 

Id. — Id.  The  execution  appears  to  be  sufficient  in  form  and  substance^  and 
the  luling  of  the  Court  excluding  it  was  erroneous. 

Appeal  from  Superior  Court,  San  Francisco. 

M,  C.  Haasetty  for  appellant. 
J.  C.  Bates,  for  respondent. 

Mybigk,  •  J.,  delivering  the  opinion : 

This  was  an  action  for  the  recovery  of  personal  property 
or  its  value,  and  for  damages  for  its  detention.     But  the 
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Elaintiff  did  not  claim  the  delivery  of  tl^jB  property  to  him 
efore  judgment.     The  defendant,  Sheriff,  justified  under  a 
writ  of  attachment  and  an  execution. 

1.  Conceding  that  the  Court  below  was  correct  in  refusing 
to  admit  the  writ  of  attachment  in  evidence  because  of  the 
defect  in  the  affidavit  in  stating  that  the  amount  claimed  was 
due  upon  either  an  express  or  implied  contract,  vet  the  de- 
fendant was  entitled  to  have  the  execution  in  evidence  upon 
which  to  base  the  defense  that  the  transfer  of  the  property 
from  Gordon  and  Cory  to  plaintiff  was  fraudulent  and  void 
as  to  creditors.  We  think  the  evidence  of  the  plaintiff 
clearly  shows  that  the  transfer  was  void  as  to  creditors. 
(Sec.  3440,  Civil  Code.)  The  Sheriff  did  not  take  the  property 
from  the  possession  of  plaintiff;  and  even  if  there  were  ir- 
regularities in  the  proceedings  for  the  judgment,  such  ir- 
regularities would  not  prevent  the  officer  from  justifying 
under  an  execution  valid  on  its  face.  There  is  nothing  on 
the  face  of  the  execution  to  show  its  invalidity.  The  rule 
is  f uUv  stated  in  Freeman  on  Executions,  Section  101 : 

''The  Sheriff  may  limit  his  inquiries  to  an  inspection  of 
the  writ.  If  the  writ  is  issued  by  the  proper  officer,  in  due 
form,  and  appears  to  proceed  from  a  Court  competent  to 
exercise  jurisdiction  over  the  subject-matter  of  the  suit;  to 
grant  the  relief  granted  and  enforce  it  by  the  writ  issued;  and 
there  is  nothing  on  the  face  of  the  writ  showing  a  want  of  juris- 
diction over  the  person  of  the  defendant,  or  showing  the  writ 
to  be  clearly  illegal  from  some  other  cause,  the  officer  may 
safely  proceed.  That  from  some  cause  not  shown  in  the 
writ,  the  judgment  or  writ  was  irregular  or  void,  will  be  of 
no  consequence  to  him.  He  can  justify  upon  producing  the 
writ.  It  IS  therefore  immaterial  to  him  that  the  judgment 
does  not  correspond  to  the  writ  or  that  there  ever  was  any 
such  judgment  in  existence." 

The  same  .rule  applies  to  a  Court  of  limited  jurisdiction,  if 
the  subject-matter  of  the  suit  is  within  that  jurisdiction,  and 
nothing  appears  on  the  face  of  the  process  to  show  that  the 
person  was  not.  also  within  it.  (Savacool  vs.  Bougkton,  5 
Wend.  170.) 

2.  The  Court  instructed  the  jury  to  render  a  verdict  for 
plaintiff  for  the  property,  and  to  find  the  value  of  the  property 
and  the  damages.  The  jury  found  the  value  of  the  property 
and  the  damages,  and  returned  a  verdict  for  the  plaintiff 
for  such  value  and  damages,  but  did  not  find  for  the  plaintiff 
for  the  property.  This  was  error.  Under  this  verdict  and 
the  judgment  thereon  the  defendant  could  not  have  elected 
to  deliver  the  property. 
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Judgment  and  oixler  reyersed  and  cause  remanded  for  a 
new  trial. 
I  CGinour:    Morrison,  G.  J. 

GONCURBING  OPINION. 

« 

The  defendant  by  waj  of  justification  alleged  in  his  answer 
that  he  took  and  held  the  property  sued  for  by  virtue  of  an 
execution  issued  upon  a  judgment  obtained  in  a  Justice's 
Court  by  "one  J.  Murphy  *  *  *  against  one  Gordon 
and  Cory.'"  To  sustain  that  allegation  the  defendant  offered 
in  evidence  an  affidavit  and  undertaking  for  attachment,  and 
a  writ  of  attachment  in  an  action  entitled,  "  James  Murphy, 
plaintiff,  vs.  Johri  Doe  Gordon  and  Richard  Roe  Cory^  defend- 
ants," to  the  introduction  of  which  the  plaintiff's  counsel 
objected  "on  the  ground  that  the  affidavit  is  insufficient, 
and  that  it  is  a  fictitious  person  who  is  alleged  to  be  in- 
debted to  Murphy  and  not  B.  B.  Coiy  and  Thomas  H.  Gor- 
don."  The  Court  sustained  the  objection  and  the  defendant 
excepted.  The  objection  does  not  specify  wherein  the 
affidavit  is  insufficient;  but  on  the  argument  it  was  suggested 
that  it  did  not  state  whether  the  indebtedness  was  upon  a 
contract  express  or  implied.  It  did  state  that  it  was 
'*  upon  a  contract  for  the  direct  payment  of  money,  to  wit, 
for  labor  and  services  performed  for  defendants  at  tiieir  re- 
quest."   That  appears  to  be  sufficient. 

The  second  ground  of  objection  is  clearly  untenable.  It 
nowhere  appears  that  John  Doe  Gordon  and  IJichard  Boe 
Cory  were  "  fictitious  persons  "  or  that  they  were  not  the 
Gordon  and  Cory  referred  to  in  the  answer. 

Defendant  next  oflered  in  evidence  the  summons  and  judg- 
ment roll  in  the  same  action.  Plaintiff's  counsel  objected 
to  their  introduction  "  on  the  ground  that  the  summons  is 
void,  and  not  sufficiently  definite  to  apprise  the  defend- 
ant of  the  nature  of  the  action,  and  that  the  judgment  is 
void." 

The  objection  was  sustained  and  the  defendant  excepted. 
The  attention  of  the  Court  is  not  directed  by  the  objection 
to  any  particular  fatal  defect  in  the  summons  or  judgment, 
and  an  inspection  fails  to  disclose  any  such  defect  in  either. 

Finally,  the  defendant  offered  the  execution  in  evidence, 
and  "  the  same  ruling  and  execution  as  last  was  made  by  the 
Court,  and  exception  taken."  The  execution  appears  to  be 
sufficient  in  form  and  substance,  and  the  ruling  of  the  Court 
was  erroneous.  Under  the  pleadings  the  evidence  offered 
was  clearly  admissible,  and  the  Court  erred  in  sustaining  the 
objections  to  its  introduction. 

I  therefore  concur  in  the  judgment:    Sharpstein,  J. 
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Depabtment  No.  1. 


[Filed  November  10,  1882.] 
No.  8443. 
BAKEB,  Besponbent,  vs.  DICKSON  et  al.,  Appellants. 

FoBdBLB    DCTAINVB — PoSSUSION — SSBTANT — ^EmPLOTU — LaHD.       It   is    not 

necessary  that  the  owner  of  land  should  be  in  actual  and  personal 
possession.    Possession  through  servants  and  employees  is  sufficient. 
Id. — Id.    In  this  case  the  Oourt  below  properly  awarded  judgment  for 
plaintiff  for  the  restitution  of  the  premises. 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

BoweU  and  WiUia,  for  appellants. 

Brwison  dc  WeUa  and  Gibson  dk  Waters,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

This  is  a  clear  case.  The  evidence  sufficiently  shows  that 
on  the  fourteenth  day  of  September,  1881,  the  plaintiff  was 
in  the  possession  of  the  property  described  in  the  complaint 
— ^the  Temescal  tin  mine,  situated  in  San  Bemadino  County 
— and  had  been  in  such  possession  since  the  third  of  Jan- 
uary of  the  same  year.  He  was  not  there  in  person,  nor  was 
it  necessary  that  he  should  be.  He  was  there  by  and 
through  his  servants  and  employees.  But  their  possession 
was  his  possession.  It  does  not  require  the  actual  personal 
presence  of  the  employer  to  constitute  possession  in  him. 
It  would  be  strange  if  it  did. 

On  the  fourteenth  of  September  the  plaintiff  was  in  the 
possession  of  the  premises  through  an  employee  of  the  name 
of  West.  During  the  evening  of  that  day,  one  of  the  de- 
fendants— ^Hoag — ^went  to  the  house  occupied  by  West  and 
wanted  him  to  ''go  out  prospecting."  The  next  morning 
Hoag  returned  ana  wanted  West  to  go  off  prospecting  with 
him.  West  declined,  and  while  they  were  standing  talking, 
the  other  defendants — Haight,  Dixon,  and  Wyman — came 
up  in  a  light  wagon.  They  pretended  to  be  hunters;  and 
having  inquired  for  water  for  their  horses,  and  being  di- 
rected by  West  to  a  spring  some  four  hundred  yards  from 
the  house,  they  drove  in  that  direction.  .West  remained 
around  the  house  during  the  day  and  until  late  in  the  after- 
noon, when  he  went  about  a  hundred  yards  below  to  see 
about  his  saddle  horse.  While  he  was  gone,  Dixon,  who 
had  been  stationed  in  the  vicinity,  took  possession  of  the 
house,  and  on  West's  return,  was  sitting  in  the  door  and 
forbid  his  entering.     On  his  way  back,  West  was  passed  by 
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Hoag,  who  was  on  horseback,  and  who  rode horriedl j  to  the 
house,  dismounted,  and  going  to  the  kitchen  door,  said  to 
West,  as  he  attempted  to  enter,  ''Young  man,  you  can't  get 
in  here;  the  ranch  is  jumped."  West  passed  to  the  other 
door,  and  Dixon  forbid  his  entering  there.  On  being  asked 
what  he  would  do  if  he  did,  Dixon  replied : '  *  You  come  in, 
and  I  will  d — m  qui^k  show  you  what  1  will  do.*'  Dixon  and 
Wyman  were  armed.  The  '*  jumpers "  proceeded  to  load 
West's  personal  effects  in  the  wagon  and  hauled  them  off^ 
and  as  Hoag  started  with  the  wagon,  he  said  to  Dixon,  "If 
any  one  comes  fooling  around  here,  shoot  h — ^1  out  of  him.** 
West,  deeming  discretion  the  bettor  part  of  valor,  saddled 
his  horse  and  rode  away.  Thereupon  the  plaintiff  demanded 
of  defendants  restitution  of  the  premise^,  which  demand 
being  denied,  he  commenced  the  present  action  against  them 
for  the  detention  thereof,  and  was  properly  awarded  judg- 
ment in  the  Court  below. 

If  the  defendants  have  rights  in  the  property  in  question 
the  law  affords  ample  means  for  their  assertion  and  vindica- 
tion; but  it  does  not  sanction  such  proceedings  as  are  dis- 
closed by  the  record  in  this  case. 

Judgment  and  order  affirmed. 

We  concur:  McEinstiy,  J.,  McEee,  J. 


In  Bank. 

[Filed  November  17,  1882.] 

No.  7652. 

PAENELL,  Appellant,  vs.  HAHN,  Respondent. 

FoBMEB  Bkcoybbt — ^EsTOPFEL— Bank— DspABTMKNT.     Opinion  of   Depart- 
ment No.  1  (9  Pao.  O.  L.  J.  370),  adopted  by  the  Court  in  bank. 

Appeal  from  Superior  Court,  San  Francisco. 

NeivIiaU  dk  Deuprey,  for  appellant.  • 
Stanly,  Stoney  &  Hayes,  for  respondent. 

By  the  Court  : 

An  opinion  in  this  case  was  filed  in  Department  One  on 
the  10th  day  of  April,  1882  (9  Pac.  C.  L.  J.  370),  which  is 
adopted  as  the  opinion  of  the  Court  in  bank.  (See  also 
Eessequie  vs.  Byers,  52  Wis.  650,  and  oases  there  cited. ) 

Judgment  affirmed. 
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Department  No.  1.- 


[Filed  November  13,  1882.] 
No.  7404. 

DOUGHEETT,  Appellant, 

vs. 
ROSENBUEG  etal..  Executors,  Respondents. 

Statute  of  Fbauds — Contbaot — Assbssmemt — Fobbkabanob.  The  complaint 
alleged  that  plaintiff  being  abont  to  oommenoe  separate  suits  against 
B.  (defendants'  testator),  B.,  and  H.,  for  the  enforoement  of  certain 
assessment  liens  against  each  of  three  several  lots  of  lands  owned  by 
said  persons  respectively,  B.  verbally  promised  plaintiff  that^  in  con- 
sideration that  plaintiff  woold  not  bring  the  suit  to  enforce  the  lien 
against  the  lot  owned  by  him,  bat  would  "altogether  forbear"  to 
bring  sach  suit,  and  would  commence  and  proseeute  suits  against 
B .  and  H.  for  the  enforcement  of  said  assessments  against  their  lots 
respectively,  and  succeed  in  recovering  final  judgments  in  said  suits 
against  B.  and  H„  he,  the  said  B.,  would,  upon  such  final  recovery  in 
said  suits,  pay  to  the  plaintiff  the  amount  of  said  assessment  of  the  lot  so 
owned  by  him.  Held,  such  agreement  is  not  void  under  the  provision 
of  the  statute  of  frauds,  requiring  a  writing  for  agreements  that  by 
their  terms  are  not  to  be  performed  within  one  year  from  the  making 
thereof. 

Id. — Id.  The  agreement  of  the  plaintiff  was  *'  altogether. "  not  *  *  always, " 
to  forbear,  and  an  agreement  to  refrain  altogether  for  an  indeflniU 
time  is  not  within  the  operation  of  the  statute. 

Id. — Id.  The  promise  of  plaintiff  was  altogether  to  forbear  to  bring  suit  to 
foredoBe  the  lien  against  the  lot  of  B.  until  he  should  recover  fLuaX  judg- 
ments against  B.  and  H. — events  which  might  occur  within  the  year. 

Id. — ^Id.  The  statute  does  not  declare  void  a  contract  which  may  not  be 
performed  within  a  year,  or  which  is  not  likely  to  be  performed 
within  that  period.  It  includes  only  agreements  which,  fairly  and 
reasonably  interpreted,  do  not  admit  of  a  valid  execution  within  the 
year. 

Appeal  from  Fifteenth  District  Court,  San  Franoisoo. 

J.  G,  Bates,  for  appellant. 

J,  M,  Taylor,  for  respondents. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  alleges  that  plaintiff,  being  about  to  com- 
mence separate  suits  against  Michael  Beese  (defendant's 
testator),  J.  W.  Brittain,  and  D.  V.  B.  Henarie  for  the  en- 
forcement of  certain  assessment  liens  against  each  of  three 
several  lots  of  land  owned  by  said  persons  respectively, 
Beese,  on  the  20th  day  of  May,  1870,  verbally  promised 
plaintiff  that,  in  consideration  that  plaintiff  would  not  bring 
the  suit  to  enforce  the  lien  against  the  lot  owned  by  him. 
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but  would  ^*  altogether  forbear  **  to  bring  such  suit,  and 
would  commence  and  prosecute  suits  against  Brittain  and 
Henarie  for  the  enforcement  of  said  assessments  against 
their  lots  respectively,  and  succeed  in  recovering  final  judg- 
ments in  said  suits  against  Brittain  and  Henarie,  he,  md 
said  Beese,  would,  upon  such  final  recovery  in  said  suits,  pay 
to  the  plaintiff  the  amount  of  said  assessment  on  the  lot  so 
owD^d  by  him,  to  wit,  the  sum  of  $997.68,  and  interest 
thereon,  etc. 

The  defendants  demurred.  The  Court  below  sustained 
the  demurrer,  and,  plaintiff  declining  to  amend,  rendered 
the  final  judgment  in  favor  of  defendants,  from  which  plain- 
tiff has  appealed. 

It  is  claimed  by  respondents  that  the  agreement  set  forth 
in  the  complaint  is  void  under  the  statute  of  frauds,  in  force 
when  the  agreement  was  made. 

The  twelfth  section  of  the  statute  reads:  ''  In  the  follow- 
ing cases  every  agreement  shall  be  void,  unless  such  agree- 
ment or  some  note  or  memorandum  thereof,  expressing  the 
consideration,  be  in  writing,  and  subscribed  by  the  party  to 
be  charged  therewith:  1.  Every  agreement  that  bv  its  terms 
is  not  to  be  performed  within  one  year  from  tbe  making 
thereof."     (Stats.  185C,  p.  267.) 

It  is  urged  that  if  any  part  of  the  agreement  is  not  to  be 
performed  within  a  year  the  entire  agreement  is  void;  that 
where,  by  its  terms,  it  cannot  be  completely  performed  "on 
both  sides  '*  (BroadweU  vs.  Getman,  2  Denio,  89)  until  more 
than  a  year  has  elapsed,  the  case  falls  within  the  express 
words  of  the  enactment.  And — ^appl^ing  these  principles 
to  the  case — it  is  said  one  of  the  promises  of  plaintiff  is,  by 
its  terms,  not  to  be  performed  within  the  year,  to  wit,  the 
promise  ''always  to  forbear"  to  bring  the  suit.  But  the 
agreement  of  plaintiff  was ''altogether"  not  "always" to 
forbear,  and  an  agreement  to  refrain  altogether  for  an  tft- 
definite  time  is  not  within  the  operation  of  the  statute. 
(Browne  on  the  Statute  of  Frauds,  279.)  As  we  constnie 
the  agreement,  however,  the  promise  of  plaintiff  was 
altogether  to  forbear  to  bring  suit  to  foreclose  the  lien 
against  the  lot  of  Beese  until  he  should  recover  final  judg- 
ments in  the  actions  against  Brittain  and  Henarie — events 
which  might  occur  wihin  the  year.  Such  was  the  evident  in- 
tent of  the  parties.  There  is  nothing  in  their  language  to 
indicate  they  intended,  in  case  Beese  did  not  pay  when  final 
judgments  should  be  entered  against  Brittain  and  Henarie, 
the  plaintiff  should  further  forbear.  It  cannot  be  said, 
therefore,  that  by  its  terms  the  contract  was  not  to  be  per- 
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formed  within  the  year.  The  statute  does  not  declare  yoid 
a  contract  which  may  not  be  performed  within  a  ^ear,  or 
which  is  not  likely  to  be  performed  within  that  period.  It 
includes  only  agreements  which,  fairly  and  reasonably  inter- 
preted, do  not  admit  of  a  valid  execution  within  the  year. 
(Browne,  273.) 

Judgment  reversed  and  cause  remanded,  with  directions 
to  the  Court  below  to  overrule  the  demurrer. 

We  concur:    Boss,  J.,  McKee,  J. 


Depabtment  No.  1. 


[Filed  November  15,  1882.] 
No.  7454. 

ROSENKRANTZ,  Appellant, 

vs. 
WAGNER  ET  AL.,  Respondents. 

Hechamzcb'  Likk.  The  Ooart  below  rendered  judgment  in  favor  of  defend- 
ants. Held,  on  api>eal,  the  decree  shoold  have  been  for  plaintiff. 
Not  only  did  defendants,  the  Wagners,  fail  to  give  notice  that  they 
wonld  not  be  bound  for  material  furnished  for  the  boilding  or  labor 
done  at  the  instance  of  the  principal  contractor,  but  the  Oonrt  below 
found,  as  a  fact,  they  were  notified,  orally  and  in  writing,  that  plain- 
tiff had  performed  work,  etc.,  for  which  he  claimed  $60.80  before 
defendants  made  the  payment  of  $500  to  the  contractor. 

Appeal  from  Third  District  Court,  San  Francisco. 

Wood  and  Bates,  for  appellant. 
I.  F.  Baichddery  for  respondents. 

By  the  Court  : 

Not  only  did  defendants,  the  Wagners,  fail  to  give  notice 
that  they  would  not  be  bound  for  material  furnished  for  the 
building,  or  labor  done  at  the  instance  of  the  principal  con- 
tractor, but  the  Court  below  found,  as  a  fact,  they  wei^e  noti- 
fied, orally  and  in  writing,  that  plaintiff  had  performed  work, 
etc.,  for  which  he  claimed  $60.80,  before  defendants  made 
the  payment  of  $500  to  the  contractor. 

The  decree  should  have  been  for  plaintiff. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Note. — The  judgment  in  above  case  was  set  aside  Novem« 
ber  17,  as  having  been  prematurely  ordered. 
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Depabtment  No  2. 


[Filed  November  16,  X882.] 

No.  8652. 

HOLLAND,  Bespondent,  vs.  GBEEN  et  al.,  Appellaitts. 

FOBCIBUB     EmTBT     and    DETAINER — ThBBATS — COKFLAINT — ^YlOI^BHCB.       The 

complaint  averred  that  **  defeDdants  anlawfnlly  entered  upon  aaicl 
land  and  tamed  this  plaintiff  out  of  the  poaseesion  thereof  by  threats 
and  menacing  condnct,  and  ever  since  *  *  *  have  and  still  do 
hold  the  possession  thereof  by  threats  of  violence  against  this  plain< 
tiff."  Held,  such  averment  brought  the  case  within  Section  11&9 
G.  G.  P.,  relating  to  forcible  entry,  etc.  Further ,  the  evidence  sap- 
ported  the  finding  in  favor  of  plaintiff. 
Id. — Evidence — Lease — Good  Faith.  The  Gourt  did  not  err  in  exdoding 
evidence  of  a  lease  to  one  of  the  defendi^nts,  offered  for  the  purpose  of 
showing  good  faith  in  entering  upon  the  land.  (  VoU  vs.  HoUis^  7 
Fac.  0.  L.  J.  725.; 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Gould  and  Blarichard,  for  appellants. 
JEUia  and  Bicknell  &  While,  lor  respondent. 

By  the  Court  : 

The  first  ground  upon  which  appellants  rely  for  a  reversal 
of  the  judgment  below  is  that  the  complaint  is  substantiaUy 
defective.  The  averment  is  ''that  on  the  said  26th  day  of 
January,  1882,  the  defendant  unlawfully  entered  upon  said 
land,  and  turned  this  plaintiff  out  of  the  possession  thereof, 
by  threats  and  menacing  conduct,  and  ever  since  that  time 
said  defendants  have  and  still  do  hold  the  possession  thereof, 
by  threats  of  violence  against  this  plaintiff.'*  We  think  that 
the  above  averment  brings  this  case  within  Section  1159, 
Code  of  Civil  Procedure,  which  provides  that  "every  person 
is  guilty  of  a  forcible  entry  *  *  *  who  after  entering  peace- 
abfy  upon  real  property,  turns  out  by  force,  threats,  or 
menacing  conduct,  the  party  in  possession." 

2.  The  second  finding  is  that  the  defendants  ''then  and 
there  by  force,  threats,  and  menacing  conduct  toward  the 
plaintiff,  turned  him  out  of  the  possession  of  said  land,  and 
ever  since  that  time  the  defendants  have  and  still  do  hold 
possession  of  said  land;"  and4}he  evidence  in  this  case  was 
sufficient  to  support  the  finding. 

3.  The  Court  did  not  err  in  excluding  evidence  of  a  lease 
from  Mary  L.  Gould  to  one  of  the  defendants.  ( Vdl  vs. 
Hollis,  7  Pac.  C.  L.  J.  725.) 

Judgment  and  order  affirmed. 
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Depabtment  No.  2. 


[Filed  November  15,  1882.] 
No.  8378. 
GABUCE,  Bbspondent,  vs.  BOWER,  Appellant. 

Nkw  Tbiaxi — ^VsBDioT — ^Daicaoes.  Action  to  recover  posseasion  of  wheat  or 
its  yalae  and  $150  damages.  The  answer  contained  a  general  denial 
and  justification  by  attachment.  The  verdict  was:  **  We,  the  jury 
in  this  oanse,  find  a  verdict  for  the  plaintiff,  Mrs.  Garlick,  and  assess 
her  damages  at  $1,800."  Held  the  trial  Court  properly  set  aside  the 
verdict  and  awarded  a  new  trial,  on  the  (pounds  that  the  verdict  was 
against  law  and  the  evidence,  and  the  damages  were  excessive. 

Id. — Id.  The  verdict  did  not  cover  the  issaes  submitted  to  the  jury.  The 
value  of  the  property  was  not  found.  The  damages  asnessed  were 
$1,650  in  excess  of  the  damages  claimed  by  the  plaintiff. 

Ip. — lo.  When  the  verdict  was  rendered  by  the  jury  it  would  have  been 
proper  for  the  Oourt  to  have  called  their  attention  to  the  fact  that  it 
was  incomplete,  and  remanded  them  to  put  it  in  proper  form;  but 
having  omitted  to  do  that,  it  was  not  error  afterwards  to  set  it  aside, 
on  the  motion  for  a  new  trial  made  by  defendant. 

Appeal  from  Superior  Court,  Kern  County* 

Smith  and  HoR,  for  appellant. 
Freeman  and  Anck^  for  respondent. 

By  the  Coubt  : 

This  was  an  action  to  recover  possession  of  1363  sacks  of 
wheat  or  the  value  thereof  (alleged  to  be  $1,750),  and  $160 
damages  and  costs.  The  answer  contained  a  general  denial 
and  the  defense  of  Justification  by  attachment.  The  case 
was  tried  by  the  Court  sitting  with  a  jury  and  the  trial 
resulted  in  the  following  verdict:  **We,  the  iury  in  this 
cause,  find  a  verdict  for  the  plaintiff,  Mrs.  GarlicK,  and  assess 
her  damages  at  $1,800."  On  motion  of  the  defendant  the 
Court  below  set  aside  the  verdict  and  granted  a  new  trial  on 
the  ground  that  the  verdict  was  against  law  and  the  evidence, 
and  the  damages  were  excessive,  etc.,  and  from  the  order 
granting  a  new  trial,  the  plaintiff  appeals. 

The  verdict  did  not  cover  the  issues  submitted  to  the  jury. 
The  value  of  the  property  was  not  found.  Besides,  the 
damages  assessed  were  $1,650  in  excess  of  the  damages 
claimed  by  the  plaintiff.  The  verdict  was  therefore  against 
law  and  the  evidence,  and  there  was  no  error  committed  in 
setting  it  aside.  When  the  verdict  was  rendered  by  the  jury 
it  would  have  been  proper  for  the  Court  to  have  called  their 
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attention  to  the  fact  that  it  was  incomplete,  and  remanded 
them  to  put  it  in  proper  form;  but  having  omitted  to  do  that 
it  was  not  error  afterwards  to  set  it  aside,  on  the  motii^n  for 
a  new  trial  made  by  the  defendant. 
Order  affirmed. 


Department  No.  2^ 


[Filed  November  14,  1882.] 
No.  7314. 

PHELAN,  Kespondent, 

vs. 

CITY  AND  COUNTY  OF  SAN  FKANCISCO,  Appellant. 


Staist  AaBBHOCBNT — SiDSWAiiK — SswBB.  Street  asBessment.  "  Oonoeding 
that  for  certain  purposes  the  sidewalk  is  a  portion  of  the  street, 
we  cannot  say  that  Section  22  of  Chapter  i  of  Order  697  of  the  Bond 
of  Soperrisors  of  the  city  and  county  of  San  I^rancisoo,  was  intended 
to  require  the  sidewalk  as  well  as  the  roadway,  to  be  sewered  with 
brick  and  paved  and  cnrbed  with  stone." 

Id. — Id.  The  sewer  was  to  be  of  brick,  and  the  roadway  was  to  be  paved 
and  the  sidewalk  curbed. 

Id.-t-Id.  Each  reqairement  was  to  have  reference  to  the  object  to  be  ac- 
complished, and  the  Board  of  Supervisors  in  accepting  the  street,  de- 
termined that  the  respective  objects  had  been  accomplished. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  L,  Murphy y  for  appellant. 
J",  if.  Woody  for  respondent. 

By  the  Coukt  : 

Conceding  that  for  certain  purposes  the  sidewalk  is  a  portion 
of  the  street,  we  cannot  say  that  Section  22  of  Chapter  4  of 
Order  697  of  the  Board  of  Supervisors  of  the  city  and  county 
of  San  Francisco  was,  intended  to  require  the  sidewalk,  as 
well  as  the  roadway,  to  be  ^^setvered  with  brick  and  paved 
and  airbed  toUh  atone.''  As  we  understand,  the  sewer  was  to 
be  of  brick,  and  roadway  was  to  be  paved  and  the  sidewalk 
curbed.  These  requirements  appear  to  have  been  complied 
with.  Each  requirement  was  to  have  reference  to  the  object 
to  be  accomplished;  and  the  Board,  in  accepting  the  street, 
determined  that  the  respective  objects  had  been  accom- 
plished. 

Judgment  and  order  affirmed. 
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Current  Topics. 


HUSBAND  AND  WIFE  CANNOT  STEAL  FEOM  EACH  OTHER 

In  the  Ohio  Law  Journal  (November  16tli,  1882,)  there  is  a  de- 
cision by  a  Nisi  Prius  judge  in  Ohio,  to  the  effect  that  it  is  not 
larceny  for  a  husband  to  appropriate  property  belonging  to  his 
wife.  In  support  of  this  decision  the  learned  judge  cites  an  ar- 
ray of  authorities  to  show  that  at  common  law  neither  husband 
nor  wife  could  be  indicted  for  the  larceny  or  embezzlement  of  the 
goods  and  chattels  belonging  to  the  other,  because  of  the  '*  legal 
unity  of  the  husband  and  wife.**  He  also  cites,  to  the  same  effect, 
the  foUowing  decisions  of  Appellate  Courts  in  States  that  recog- 
nize the  separate  estate  of  married  women,  viz. :  12  Casey  (Penn.), 
410;  44  111.  58;  43  Tex;  70  Ind.  317;  and  concludes  by  saying  : 
**  I  cannot  perceive  that  the  separate  property  of  the  wife  is  now 
essentially  different  from  the  estate  the  husband  held  before  the 
enactment  of  these  statutes,  or  now  holds  in  regard  to  his  own 
property;  nor  any  good  reason,  if  ahe  could  not  be  liable  for  lar- 
ceny or  embezzlement  of  his  goods  before  the  enactment  of  the^e 
statutes,  why  he  can  be  held  so  liable  in  respect  to  her  property 
since."  Why  should  she  have  been  made  liable  for  steahng  from 
him  by  a  system  of  law  that  took  ail  from  her  and  gave  it  to  him  ? 
Under  the  common  law  regime  a  wife  was  a  little  above  ft  slave, 
but  not  more  than  a  daughter.  She  became  bone  of  his  bone 
and  flesh  of  his  flesh.  What  was  hers  became  his,  and  what  was 
his  remained  his  own.     Their  legal  unity  was  complete. 

But  now  this  legal  union  has  been  very  much  strained  and 
weakened.  The  doctrine  of  secession  is  recognized,  and  is  re- 
sorted to  on  the  slightest  pretext.  In  California  she  wields  an 
undivided  sway  over  her  possessions.  She  can  sue  her  husband 
for  any  appropriation  or  conversion  of  her  goods  and  chattels. 
He  can  sue  her  (36  Cal.  453).  If  he  beats  her  or  maltreats  her 
he  can  be  arrested  for  so  doing.  Why,  then,  can  he  not  be  ar- 
rested for  stealing  from  her  ?  If  a  wife  can  sue  her  husband  in 
conversion  for  appropriating  to  his  own  use  her  property,  if  she 
can  attach  his  property  in  order  to  enforce  payment  of  his  in- 
debtedness to  her,  if  she  can  arrest  him  for  assaulting  her,  she 
ought  to  be  allowed  the  privilege  of  arresting  him  if  he  steals 
her  money,  or  her  jewelry,  or  her  clothes.  We  would  like  to  be 
.  on  the  bench  when  such  a  case  came  before  the  Court. 
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Supreme  Court  of  California. 

In  Badk.  * 

[FUed  November  16.  1882.] 

No.  8052. 

SPRING  VALLEY  WATER  WORKS,  Appellamt, 

vs 
SCHOTTLEE  et  al.,  Eespondents. 

FBAWflHTBl — TaILATIOV — AflSUBMCRT— EqUAX^IZATION — COBPOBATIOK.     Appeil 

from  order  of  Superior  Court  denying  application  for  writ  of  review, 
and  coniirming  tke  action  of  the  Board  of  Equalization  of  the  city 
and  oounty  of  San  FranciRco.  The  writ  was  sued  out  to  review  tlM 
action  of  the  Board  in  raising  the  assessment  of  the  franchise  of  ap- 
pellant from  $5,000  to  $5,000,000,  and  to  have  it  vacatod  aod  ^el 
aside  as  being  in  excess  of  the  jurisdiction  of  the  Board.  Bdd,  the 
right  to  collect  rates  for  water  supplied  to  the  city  and  county  of  Sin 
Francisco  or  the  inhabitants  thertrof,  is  a  franchise,  is  propeity,  and 
as  such  is  a  proper  object  of  taxation. 

Id. — Id.    There  can  be  no  doubt  of  the  power  of  the  State  to  tax  a  fiaaehiie. 

Id. — Id.  If  the  value  of  a  franchise  may  be  ascertained  for  eondemnatioo 
purposes,  it  may  as  readily  be  ascertained  for  the  purposes  of  taxa- 
tion. The  tax  must  be  according  to  a  valuation  made  by  the  officer 
appointed  for  that  purpose. 

Id. — Id.  The  County  Board  of  Equalization  has  full  power  to  act  on  thi 
assessment  of  a  franchise,  and  increase  or  lower  it. 

Id. — Id.  The  Board  of  Equalization  properly  arrived  at  the  value  of  the 
franchise  by  taking  the  aggregate  of  the  market  value  of  the  shareiof 
stock  in  the  company  on  the  seventh  of  March,  1881,  and  dedaetiog 
therefrom  the  value  of  the  real  and  personal  property  of  the  company, 
and  holding  the  difference  to  be  the  value  of  the  franchise.  The 
market  value  of  the  shares  was  shown  to  the  Board  by  the  testimony 
of  witnesses. 

Id. — Good- WILL.  "  Good-will  '*  does  not  enter  into  and  fonn  an  elemeniin 
the  value  of  shares  of  stock  in  a  corporation. 

Id. — NonoK.    Service  of  notice  to  appear  before  the  Board  was  property  given. 

Id. — PoLinoAL  Codb.  Section  8681,  Political  Code,  has  no  application  to 
this  case. 

Id.— Appsabancb — Waivbb.  All  objections  of  mere  form  to  the  notioe  to 
appear  were  waived  by  the  appearance  of  the  attorney  of  petitioner. 

Id. — Id.  1  he  reasonableness  of  the  time  given  to  show  cause  is  in  a  great 
measure  left  to  the  discretion  of  the  Board. 

Id. — Id.  Boards  of  Supervisors  ought  not  to  be  held  to  any  great  strictoeii 
of  procedure  in  the  matter  of  giving  notice  of  equalization;  and  if 
under  a  rule  or  an  order  of  such  Boards  a  party  has  notice  of  the  in- 
tended action  of  a  Board  of  Supervisors  sitting  as  a  Board  of  Equal- 
ization, in  regard  to  the  assessment  of  his  property,  in  time  to  have  a 
full  and  fair  hearing  during  the  sessions  of  the  Board,  such  notioe 
will  be  held  sufficient,  unless  it  appears  aflirmatively  that  a  fnll  and 
fair  hearing  was  denied  him  by  the  action  of  the  Board. 

Id. — Id.  The  rule  as  to  time  here  laid  down  if.  not  intended  to  apply  to  a 
case  where  the  law  requires  a  notice  of  a  definite  number  of  days  to 
be  given,  and  no  such  notice  has  been  given. 

Id. — Bulks — Cebtiobabi.  The  rules  of  notice  of  the  County  Board  of 
Equalization  are  no  part  of  the  record  and  proceedings  on  eertiorari 
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Appeal  from  Superior  Goorty  San  Franoisoo. 

Fox  dt  Kdlogg  and  Newlanda,  for  appelUnt. 
Love  and  Burnett,  for  respondents. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  action  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  denying  the  applica- 
tion of  the  Spring  Valley  Water  Works  for  a  writ  of  review, 
and  confirming  the  action  of  the  Board  of  Equalization  of 
the  city  and  county  above  named.  The  writ  was  sued  out 
to  review  the  action  of  the  Board  of  Equalization  in  raising 
the  assessment  of  the  franchise  of  the  Water  Works  above 
named  from  $5^000  to  $5,000,000,  and  to  have  it  vacated  and 
set  aside  as  being  in  excess  of  the  jurisdiction  of  the  Board. 

It  is  contended  on  behalf  of  the  appellant  that  no  notice 
as  required  by  law  was  given  to  the  Water  Works,  inasmuch 
as  it  was  not  given  in  accordaoce  witji  a  rule  prescribed  in 
advance  by  the  Board.  This  Court  has  recently  decided 
that  these  rules  are  no  part  of  the  record  and  proceedings 
to  be  brought  upon  certiorari.  (Garretson  vs.  Supervisors,  9 
Pac.  C.  L.  J.  685.)  This  point  will  not,  therefore,  be 
farther  considered. 

The  next  point  relates  to  the  service  of  notice.  The 
transcript  shows  that  notices  to  appear  and  show  cause 
before  the  Board  of  Supervisors  at  their  chambers  in  the 
New  City  Hall,  on  Friday,  June  24th,  at  ten  o'clock  a.  m., 
why  the  assessment  of  the  Spring  Valley  Water  Works 
should  not  be  raised  to  $14,000,000,  addressed  to  the  Presi- 
dent and  Secretary  of  the  Spring  Valley  Water  Works,  were 
served  on  June  twenty-third  and  twenty-fourth  on  these 
officers  by  leaving  them  (the  notices)  ''at  the  office  of  the 
Spring  Valley  Water  Works,  at  its  principal  place  of  busi- 
ness m  the  city  and  county  of  San  Francisco."  It  also 
appears  from  the  record  that  a  notice  addressed  ''to  the 
Spring  Valley  Water  Works  Company,  Charles  Webb 
Howard,  President,  and  William  Norris,  Secretary,"  was 
served  on  the  twenty-fourth  of  June,  1881.  This  notice 
bore  date  the  day  just  named,  was  entitled  "In  the 
matter  of  the  equalization  of  the  assessment  of  the  Spring 
Valley  Water  Works  Company,"  and  the  tenor  of  it  was  to 
inform  and  notify  the  Water  Works  Company  that  the 
petition  to  have  the  assessment  on  its  franchise  raised,  then 
on  file  with  the  Board  of  Equalization,  wouLd  be  taken  up 
and  acted  on  by  the  Board  at  its  chambers  at  the  New  City 
Hall,  on  Saturday,  June  25th,  1881,  at  ten  o'clock  a.  m.,  and 
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it  was  thereby  cited  to  appear  and  then  and  there  show 
cause  why  the  petition  referred  to  should  not  be  granted. 
This  notice  issued  by  an  order  of  the  Board  made  on  the 
twenty-fourth  of  June^  1881,  and  was  served  on  the  same 
day  by  leaving  it  at  the  office  of  the  company  as  stated  witib 
regard  to  the  notice  first  mentioned. 

On  the  twenty-fourth  of  June,  1881,  the  Board  took  up  the 
application  to  increase  the  valuation  of  the  franchise  of  the 
Spring  Valley  Water  Works.  Charles  N.  Fox,  Esq.,  attor- 
ney, then  appeared  and  protested  on  behalf  of  the  Spring 
Valley  Water  Works  against  a  consideration  of  the  applica- 
tion made  in  reference  to  said  Water  Works  at  that  time  for 
want  of  jurisdiction  on  the  part  of  the  Board,  inasmuch  as 
the  Board  had  adopted  no  rule  prescribing  the  form  and 
manner  of  notice,  and  therefore  any  further  action  by  the 
Board  would  be  in  violation  of  law,  and  that  sufficient  time 
was  not  allowed  the  Spring  Valler  Water  Works  as  contem- 
plated by  law  to  prepare  and  present  its  case.  He  (Fox) 
stated  that  a  notice  had  been  served  upon  the  Secretary  of 
the  company  on  the  afternoon  of  the  preceding  day  at  four 
o'clock,  just  at  the  time  of  the  closing  of  the  office,  to  appear 
before  tne  Board  this  morning.  Afterwards,  on  the  same 
day,  Mr.  Fox  reiterated  his  objections  to  the  Board's  pro- 
ceeding, and  stated  thatthe  President  of  the  company  was 
out  of  town  when  the  notice  was  served  on  the  Secretary, 
and  the  notice  to  the  President  to  appear  was  not  received 
by  him  until  this  morning — meaning  the  morning  of  the 
twenty-fourth. 

The  Board  determined  the  question  of  jurisdiction  ad- 
versely to  the  contention  of  Mr.  Fox.  He  (Fox)  then 
requested  that  the  hearing  of  the  case  be  postponed  until 
the  next  day  (Saturday)  or  the  Monday  following,  so  as  to 
give  the  company  an  opportunity  for  preparation  and  con- 
sultation. A  like  request  for  postponement  on  behalf  of 
the  San  Francisco  Gas  Light  Company  was  also  made  (the 
cases  of  these  two  companies  were  neard  together),  and  on 
motion  further  action  in  the  cases  of  the  Spring  Valley 
Water  Works  and  the  San  Francisco  Gas  Light  Company 
was  postponed  until  the  forenoon  of  the  next  day,  Saturday, 
twenty-fifth  of  June,  at  ten  o'clock.  On  the  next  day  (25th 
of  June)  at  the  request  of  R.  P.  Clement,  Esq.,  who  ap- 
peared on  behalf  of  the  San  Francisco  Gas  Light  Company 
(the  case  of  the  company  last  named  being  heard  with  that 
of  the  Spring  Valley  Woter  Works),  and  requested  a  further 
postponement  of  the  cases  of  both  companies  until  two 
o'clock    on    that    day,   for  the    purpose  of    allowing   the 
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respective  counsel  to  have  a  consultation  with  the  officers 
of  the  companies  as  to  these  cases.  The  cases  of  the  above 
mentioned  companies  were  afterwards  on  same  day  taken 
up  for  hearing,  when  the  atttorneys  were  called  on  to  make 
an  admission  as  to  the  value  of  the  stock  of  the  companies 
mentioned.  Thereupon  Mr.  Fox  stated  that  on  yesterday 
he  agreed,  if  ever  the  case  reached  that  point,  that  he  would 
admit  that  the  market  value  of  the  stock  (referring  to  the 
Spring  Valley  Water  Works  stock)  on  the  seventh  day  of 
March,  1881,  was  par,  reserving  the  right  to  object  to  its 
relevancy,  but  that  on  reflection  he  declined  to  appear  for 
the  water  company  further  than  to  make  the  point  made  at 
the  preceding  meeting  to  the  jurisdiction  of  the  Board  for 
want  of  notice  to  the  company,  and  to  repeat  that  no  notice 
had  been  yet  given  the  company.  After  this  the  Board  pro- 
ceeded to  act  upon  the  case  of  the  Spring  Valley  Water 
Works,  and  raised  the  assessment  as  above  stated. 

It  thus  appears  that  after  the  Board  had  passed  on  the 
question  of  jurisdiction,  Mr.  Fox,  who  represented  the  Water 
Works,  asked  for  a  postponement  of  the  case  of  this  Water 
Works,  which  was  granted,  and  that  subsequently  another 
postponement  was  granted.  After  this  he  declined  further 
to  appear,  announcing  his  determination  to  rest  on  the 
qaestion  of  jurisdiction. 

It  also  appears  that  a  notice  addressed  to  the  company 
was  served  on  it  on  the  twenty-fourth  of  June  to  appear  on 
the  next  day  and  show  cause  why  the  assessment  of  its 
franchise  should  not  be  raised,  and  that  on  request  two 
postponements  were  granted  the  company. 

It  is  urged  that  the  company  was  entitled  to  ten  days* 
notice  that  the  Board  would  act,  by  virtue  of  the  provisions 
of  Section  3681  of  the  Political  Code.  But  that  section  has 
no  application  to  such  a  case  as  this,  as  a  careful  perusal  of 
it  will  show. 

Mr.  Fox  appeared  for  the  company  on  the  notices  served, 
and  by  such  appearance  we  hold  that  all  objections  of  mere 
form  to  the  notice  are  waived.  As  to  the  reasonableness  of 
the  time  given  by  the  notice  to  the  corporation  to  show 
cause,  that  is  in  a  great  measure  left  to  the  discretion  of  the 
Board  of  Supervisors.  We  cannot,  under  the  circumstances, 
hold  it  unreasonable.  The  Board  has  but  a  limited  period , 
under  the  law,  to  act  on  the  assessment  book,  and  the 
range  of  inquiry  is  within  narrow  limits.  In  determining 
the  point  as  to  the  time  allowed,  we  think  it  proper  to  take 
into  consideration  the  fact  that  postponements  were  granted 
to  the  corporation  whenever  asked,  up  to  the  time  tibiat  Mr. 
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Fox  withdrew  from  the  case  and  declined  to  act  further  far 
the  company.  This  withdrawal  and  declination  took  place 
tmder  circumstances  which  indicate  that  every  reasonable 
request  for  time  would  have  been  granted  by  the  Board. 
Even  after  the  withdrawal  of  Mr.  Fox,  distinguished  gentle- 
men, (F.  G.  Newlands  and  B.  P.  Clement,  Esqs.),  learned  in 
the  law,  were  by  the  Board  heard  at  length  as  tax-payers  in 
regard  to  the  matter.  It  was  claimed  by  them  "  that  there 
was  no  franchise  enjoyed  by  the  water  and  gas  companies. " 
It  is  a  fair  inference  from  this  that  these  gentlemen  were 
heard  in  support  of  the  pretensions  of  these  companies. 
We  refer  to  this  last  action  by  the  Board  as  a  clear  indicatioD 
that  every  reasonable  request  for  time  would  have  been 
allowed. 

In  our  opinion  (as  intimated  in  Paiien  vs.  Green^  13  Cal. 
330)  such  tribunals  as  the  Boards  of  Supervisors  ought  not 
to  be  held  to  any  great  strictness  of  procedure  in  the  matters 
above  discussed  herein;  and  if  under  a  rule  or  an  order  of 
such  Boards  a  party  has  notice  of  the  intended  action  of 
a  Board  of  Supervisors  sitting  as  a  Poard  of  Eiqualization  in 
regard  to  the  assessment  of  his  property,  in  time  to  have  a 
full  and  fair  hearing  during  the  sessions  of  the  Board,  we 
shall  hold  such  notice  to  be  suflScient,  unless  it  appears 
affirmatively  that  a  full  and  fair  hearing  was  denied  him  by 
the  action  of  the  Board.  Of  course,  the  rule  as  to  time  here 
laid  down,  is  not  intended  to  apply  to  a  case  where  the  lav 
requires  a  notice  of  a  definite  number  of  days  to  be  given, 
and  no  such  notice  has  been  given.  We  think  the  conten- 
tions of  appellant  as  to  notice  are  untenable. 

But  it  IS  said  that  there  is  a  lack  of  jurisdiction  of  the 
subject-matter,  that  the  Spring  Valley  Water  Works  has  no 
propertv  liable  to  assessment  of  the  character  of  that  upon 
which  the  increased  valuation  was  placed  by  the  Board  of 
Equalization. 

It  appears  from  the  petition  that  the  Spring  Valley  Water 
Works  was  a  corporation  prior  to  the  seventh  day  of  March, 
1881,  organized  and  existing  under  the  laws  of  this  State, 
having  its  principal  place  of  business  and  doing  business  ifl 
the  city  and  county  of  San  Francisco.  All  corporations 
organized  under  the  laws  of  this  State  are,  by  the  general 
law,  vested  with  certain  powers  by  express  grant.  This  has 
been  so  since  the  passage  of  the  first  Act  in  1850  in  relation  to 
corporations.  (See  Sections  1  and  2  of  the  Act  of  1850  in 
Hittell's  Gen.  Laws,  pp.  114,  115,  as  to  corporations  created 
prior  to  the  Codes;  as  to  those  since  see  Civil  Code,  Sec- 
tions 354,  355.)    They  are  invested  with  further  powers  by 
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the  partionlar  Act  under  which  they  are  incorporated^  or  by 
the  title  of  the  Code  under  which  tney  are  formed. 

It  appears  from  the  statement  of  one  of  the  counsel  for 
petitioner  that  the  Spring  Valley  Water  Works  is  a  cor- 
poration formed  and  doing  business  under  an  Act  passed 
April  14,  1853,  for  the  formation  of  corporations  for  business 
and  commercial  purposes,  and  an  Act  passed  April  22, 1858, 
entitled  ''  An  Act  for  the  incorporation  of  water  companies." 

Under  the  laws  of  the  State  this  corporation  has  power  to 
have  succession  by  its  corporate  name  for  a  period  of  time 
(which  must  not  exceed  fifty  years),  to  sue  or  be  sued  in  any 
Court,  to  make  and  use  a  common  seal  and  alter  the  same  at 
pleasure,  to  hold,  purchase,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the   corporation  shall  require,  to 
appoint  such  subordinate  o£5cers  and  agents  as  the  business 
may  require,  to   make   by-laws,  not  inconsistent   with  any 
existing  law,  for  the  management  of  its  property,  the  regula- 
tion of  its  affairs  and  the  transfer  of  its  stock,  as  well  as  all 
twwer   necessary   to  the  exercise  of  the  expressly  granted 
powers.     (See  sections   of  Act  of  1850    above   cited    and 
Section  4  of  Act  of  1853  above  referred  to.     Hittell's  Gen. 
Laws,  pp.  147,  148.)     It  has  also  the  power  under  the  Act 
of  1858  (see  Stats.  1858,  p.  213)  to  purchase  or  to  appropriate 
and  take  possession  of,  and  to  use  and  hold,  all  such  lands 
and  waters  as  may  be  required  for  the  purposes  of  the  com- 
pany, upon  making  compensation  therefor.     This  last  power 
enables  the  corporation  to  purchase  the  land  and  waters  re- 
quired for  its  business  against  the  will  of  the  owner,  by 
availing  itself  of  the  provisions  of  the  laws,  for  the  condemna- 
tion of  land;  in  other  words,  to  acquire  such  lands  by  the 
exercise  of  the  power  of  eminent  domain.     It  has  the  right 
also  under  the  Act  of  1858,  subject  to  the  reasonable  direc- 
tion of  the  Board  of  Supervisors,  to  use  so   much  of  the 
streets,  ways,  and  alleys  of  the  city  of  San  Francisco  as  may 
be  necessary  for  laying  pipes  for  conducting  water  into  the 
city,  or  any  part  of  it,  and  also  the  right  to  furnish  water  to 
the  inhabitants  of  the  city  and  county  of  San  Francisco, 
and,  as  this  Court  has  recently  determined,  to  the  city  also. 
The  water  so  furnished  is  to  be  paid  for  at  rates  to  be  fixed 
each  year  in  a  mode  established  by  law.     A  further  power 
or  right  inhering  in  this  company  by  the  laws  of  the  State, 
was  the  power  or  right  to  divide  its  capital  stock  into  a 
number  of  shares  which   are  personal    estate,  each  share 
representing  a  minute  fractional  part  of  such  stock,  and  each 
share  capable  of  ownership,  of  being  sold  and  bought  and 
transferred  by  a  simple  process,  of  passing  by  will,  or  to 
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one's  heirs  after  his  death  through  the  mediam  of  an  adminis- 
tration, and  each  share  securing  to  the  owner  a  right  to  par- 
ticioate  in  the  profits  and  property  of  the  company. 

Tne  Spring  V  alley  Water  Works  on  and  prior  to  the  7tii 
day  of  March,  1881,  existed  and  had  the  rignt  given  by  law 
to  exist,  with  the  powers  and  rights  above  set  forth.  It 
should  be  added  here  that  the  before-mentioned  powers,  or 
privileges,  were  supplemented  by  a  further  grant,  which 
inured  to  the  advantage  of  the  petitioner,  which  will  be 
found  in  the  third  section  of  the  Act  of  1858,  by  which  all 
the  privileges,  immunities,  and  franchises  that  might  be 
thereafter  granted  to  any  individual,  or  corporation,  relating 
to  the  introduction  of  fresh  water  into  the  city  and  county  of 
San  Francisco,  or  into  any  city  or  town  in  this  State, 
for  the  use  of  the  inhabitants  thereof,  were  also  granted  to 
all  companies  incorporated  before  or  after  the  passage  of 
that  Act.  This  last  grant  is  a  very  important  and  valuable 
privilege,  and,  in  fact  has  been  very  valuable  to  the  Spring 
Valley  Water  Works. 

Blackstone  says  in  relation  to  franchises:  ''  Franchise  and 
liberty  are  used  as  synonymous  terms;  and  their  definition 
is  a  royal  privilege,  or  branch  of  the  King's  prerogative, 
subsisting  in  the  hands  of  a  subject.  Being  therefore  derived 
from  the  crown,  they  must  arise  from  the  King's  grant;  or 
in  some  cases  may  be  held  by  prescription,  which,  as  has 
been  frequently  said,  presupposes  a  grant.  The  kinds  of 
them  are  various,  and  sJmost  infinite;"  and  adds,  ''that  they 
may  be  vested  in  either  natural  persons  or  bodies  politic; 
in  one  man  or  in  many."  And  again  on  this  subject  he 
says:  ''To  be  a  county  palatine  is  a  franchise,  vested  in  a 
number  of  persons.  It  is  likewise  a  franchise  for  a  number 
of  persons  to  be  incorporated,  and  subsist  as  a  body  politic, 
with  a  power  to  maintain  perpetual  succession,  and  do  other 
corporate  acts;  each  individual  member  of  such  corporation 
is  also  said  to  have  a  franchise  or  freedom.*'  (2  Blacks. 
Com.  37.)  . 

Kent  defines  franchises  as  ''privileges  conferred  by  grant 
from  government,  and  vested  in  individuals."  (3  Kent's 
Com.  458.)  He  also  says:  '*  Corporations  or  bodies  politic 
are  the  most  usual  franchises  known  in  our  law."     (Id.  459.) 

In  Pierce  vs.  Emery,  32  N.  H.  507,  Perley,  C.  J.,  speaking 
for  the  Court,  remarks:  "A  corporation  is  itself  a  franchise 
belonging  to  the  members  of  the  corporation;  and  a  corpo- 
ration being  itself  a  franchise,  may  hold  other  franchises  as 
rights  and  franchises  of  the  corporation."  And  further: 
"A  corporation,  being  itself  a  franchise,  consists  and  is 
made  up  of  its  rights  and  franchises." 
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In  CUv  of  Bridgeport  vs.  N.  Y.  dk  N.  H.  B.  Co.,  36  Conn. 
266,  Batler,  J.,  speaking  for  the  Court,  nses  this  language 
in  regard  to  a  railroad  corporation:  "  The  term  '  franchise* 
has  several  significations,  and  there  is  some  confusion  in  its 
use.  The  better  opinion  deduced  from  the  authorities, 
seems  to  be  that  it  consists  of  the  entire  privileges  embraced 
in  and  constituting  the  grant."  (See  title  ''Franchise*'  in 
Abbott's  Law  Diet.,  and  cases  there  cited.) 

It  is  true  that  the  privileges'  so  granted  by  the  Govern- 
ment do  not  pertain  to  the  citizens  of  the  State  by  common 
right.     But  what  is  the  ''common  right''  here  referred  to? 
Is  it  not  a  right  which  pertains  to   the   citizens  by  the 
common  taio,  the  investiture  of  which  is  not  to  be  looked  for 
in  any  special  law,  whether  established  bv  Constitution  or 
an  Act  of  the  Legislature  ?    Coke  says  **  Ve  commun  droit — 
of  common  right — this  is  by  the  common  law,  because  the 
common  law  is  the  best  and  most  common  birthright  that 
the  subject  hath  for  the  safeguard  and  defense  not  only  of 
his  goods,  lands,  and  revenues,  but  of  his  wife  and  children. 
*    *    *    This  common  law  of  England  is  sometimes  called 
right,  sometimes   common   right,  and   sometimes  communis 
jmtitia,''     (Coke's  Inst.,  I42a.)     The  definition  of  franchises 
as  special  privileges  conferred  by  government  upon  individ- 
uals, and  which  do  not  belong  to  the  citizens  of  the  country 
generally y  of  common  right,  had  its  origin  in  Bank  of  Augusta 
vs.  JSarle,  13  Peter's  Rep.  575.     A  very  learned  and  accurate 
writer,  Jtfr.  Emory  Washburn,  in  his  work  on  real  property, 
2d  vol.  267,  adopts  this  definition,  and  cites  as  authority  the 
case  above  referred  to  from  13th  Peters.     The  same  defini- 
tion is  quoted  by  Angell  &  Ames  in  their  work  on  Corpo- 
rations, from  the  case  referred  to.     (See  Angell  &  Ames  on 
Corp.,  Sec.  4.)' 

In  the  case  in  13th  Peters,  it  was  contended  that  under 
the  laws  and  Constitution  of  Alabama  the  right  of  banking 
was  a  franchise.  The  Court  refused  to  so  hold  on  the 
ground  that  the  right  of  banking,  at  common  law,  belonged 
to  every  citizen.  (See  also  Curtis  vs.  LeavUt,  15  N.  Y.  170, 
opinion  of  Shanklin,  J.)  The  discussion  on  the  point  in 
the  opinion  shows  clearly  that  **common  right"  is  used  with 
the  signification  of  *•  common  law." 

We  are  of  opinion  that  the  common  right  refers  to  the 
right  of  citizens  generally  at  common  law.  Such  rights  of 
citizens,  though  frequently  spoken  of  as  franchises,  are  not 
the  franchises  here  meant;  and  it  may  be  conceded  that 
where  such  rights  are  granted  to  corporations,  they  are  not 
franchises.     But  independent  of  the  right  to  exist  as  a  cor- 
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porataon  and  to  exercise  powers  in  its  corporate  capacity, 
there  are  privileges  granted  to  ilie  Water  Works,  whicb  do 
not,  by  the  common  law,  belong  to  citizens  generally:  snch 
as  the  right  to  lay  down  pipes  in  the  streets,  ways,  and 
aUeys  of  a  city,  and  to  collect  rates  for  water  furnished, 
which  was  held  to  be  a  franchise  in  San  Francisco  vs.  Spring 
V.  W.  Works,  48  Cal.  539,  and  in  San  Jose  Gas  Ck*.  vs. 
January,  67  Id.  616.  Conceding  for  the  argument  that  the 
Constitution  by  Section  19  of  Aiticle  XI  grants  this  right  to 
every  person,  it  does  not  follow  that  it  is  not  a  franchise. 
They  are  vested  by  a  grant  of  the  sovereign  power  and  not 
by  the  common  law;  and  the  generality  of  tne  grant  does 
not  deprive  them  of  the  character  of  franchises. 

The  right  to  collect  rates  for  use  of  water  supplied  to  the 
city  and  county  of  San  Francisco  or  the  inhabitants  thereof, 
which  the  appellant  has  possessed  at  least  ever  since  the 
Act  of  1858  went  into  effect,  is  expressly  declared  to  be  a 
franchise  by  the  Constitution  of  the  State  in  the  second  section 
of  Article  XIV  thereof. 

As  has  been  said  above,  the  very  existence  of  a  corporation 
as  such  is  a  franchise,  and  it  exercises  its  franchise  in  every 
act  which  it  performs  as  a  corporation.  In  the  Ba/Jc  of 
Augusta  vs.  Earle,  above  cited,  the  Supreme  Court  of  the 
United  States,  speaking  throu^  Taney,  C.  J.,  in  relation  to 
the  making  of  contracts  by  corporations,  which,  bv  common 
right  individuals  coald  make,  said :  '  'In  making  such  contracts 
a  corporation,  no  doubt,  exercises  its  corporate  franchise. 
But  it  must  do  this  whenever  it  acts  as  a  corporation,  for  its 
existence  is  a  franchise.'' 

A  corporation,  whose  existence  is  a  franchise,  may  possess 
powers  and  privileges,  which,  in  themselves,  are  not  fran- 
chises (such  as  the  right  to  bank,  discussed  in'Bankof  Augtatck 
vs.  JSbrfe,  above  citea,  or  the  right  to  buy  and  sell  property, 
real  and  personal),  but  it  usually  owns  along  with  such 
privileges  some  that  are  franchises;  but  whether  the  powers 
be  entirely  of  the  kind  which  are  franchises  or  not,  its 
existence  and  right  to  emplov  its  corporate  powers  is  a  fran- 
chise. This  we  think  abundantly  established  by  the  cases 
above  cited. 

We  have  no  doubt  that  it  was  the  intention  of  those  who 
framed  and  ratified  the  Constitution  to  place  such  franchises 
in  the  category  of  property  to  be  taxed.  The  word  "/mn- 
chises,''  as  used  in  the  first  section  of  Article  XIII,  is  used 
generally  without  any  qualifying  words,  and  is  intended  to 
embrace  all  franchises  of  the  character  above  referred  to, 
whether  vested  in  individuals  or  bodies  politic.     A  fran- 


8.  V.  W.  W.  V.  SOHOTTLEB  ET  AL.  439 

• 

cbise  conferred  on  an  individual  to  lay  down  pipes  in  tlie 
streets  of  a  city  and  to  collect  rates  for  water  famished  a 
eity  or  its  inhabitants,  is  to  be  taxed  in  the  same  way  as 
when  vested  in  corporations.     The  law  in  this  respect  is  the 
same  in  regard  to  all  persons,  whether  natural  or  artificial. 
It  is  contended  that  the  clause  ''  and  all  other  matters  and 
things  real,  personal,  and  mixed,  capable  of  private  owner- 
ship" in  Section  1  of  Article  XIII  qualifies  the  word  ''fran- 
chises" which  precedes  it.     We  do  not  think  so.     The  struct- 
ure of  the  sentence  forbids  any  such  construction.     What 
is  said  before  the  employment  of  these  words  is  complete  of 
itself,  and  needs  nothing  to  show  what  was  signified.     The 
words   used  show  clearly  that  they  were  intended   to   add 
something  to   what  preceded   them,  to   refer   to    kinds   of 
property  not  previously  mentioned,  not  to  qualify  anything. 
They  were  doubtless  inserted  out  of  abundant  caution  to 
show  that  all  kinds  of  property,  whether  specifically  enu- 
merated or  not,  were  intended  to  be  included  in  the  property 
to  be  taxed,  though  not  embraced  in  the  specific  classes  pre- 
viously mentioned.     They  constituted  a  aeclaration  that  in 
enumerating  the  property  to  be  taxed  it  was  not  intended  to 
confine  the  enumeration  to  ''moneys,  credits,  bonds,  stocks, 
dues,  franchises,''  but  to  include  all  other  kinds  of  property, 
and  that  by  no  construction  of  the  word  property,  as  used  in 
the  section,  were  any  kinds  of  property  to  be  left  out. 

Bat  it  is  immaterial  whether  these  words  qualified  '' fran- 
chises" or  not,  for  the  reason  that  the  franchises  so  referred 
to  are  capable  of  private  ownership.  To  hold  that  a  private 
corporation  does  not  own  its  franchise  right,  powers,  and 
privileges  would  be  both  novel  and  untenable.  Admitting 
that  under  the  law  of  the  State  there  may  be  legislation 
which  might  impair  their  value,  it  does  ndt  follow  that  it  is 
not  owned  as  property,  with  all  the  rights  which  attach 
thereto.  All  these  rights  exist  until  the  legislative  authority 
has. acted  so  as  to  impair  them  or  take  them  away;  and  until 
such  legislation  is  enacted  the  rights  of  property  remain  un- 
impaired. There  has  been  no  legislation  yet  of  the  character 
as  regards  the  appellant  that  has  been  called  to  our  attention 
or  that  we  have  been  able  to  discover. 

This  franchise  of  a  corporation  is  sometimes  classed  as 
real  estate — of  that  kind  styled  incorporeal  hereditaments. 
{Enfield  ToU  Bridge  Co,  vs.  Hartford  and  Neio  Haven  R.  R. 
Co.,  17  Conn.  40;  S.  0.  Id.  462;  Price  vs.  Price's  Heirs,  6 
Dana  107;  1  Blackstone's  Com.  20  1-2,  37,  38.)  In  the 
case  cited  from  17th  Conn.  40,  this  was  said  of  a  bridge  cor- 
poration.   The  shares  of  stock  of  the  Water  Works  are,  by 
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statate,  made  personal  estate.  (See  Sec.  9,  Act  of  1853.) 
Bat  whether  real  or  personal  estate^  they  are  property. 
Such  franchises  as  long  as  they  exist  are  protected  as  prop- 
eiiy  by  the  guarantee  universal  in  the  States  of  the  Union, 
which  forbids  their  being  taken  except  for  public  purposes 
and  on  compensation  being  made.  (1  Cooley's  Con.  Lim. 
4th  edit.  655,  and  cases  cited  in  note  4.)  During  their 
existence  they  are  as  fully  protected  by  law  as  any  other 
species  of  property.  On  this  subject  see  WUmingioTi  B,  Co, 
vs.  Eeid,  13  Wallace  268;  3  Kent's  Com.  458;  HamilUyn  €o, 
vs.  MasmchusHtSf  6  Wall.  638;  People  xh.  Sel fridge,  52  Cal. 
360;  T.  d  T.  R.  Co.  vs.  Campbell,  U  Id.  89;  0.  R.  R.  Co.ys. 
0.  B.  &  F.  K  R.  R.  Co.,  45  Id.  366.  See  cases  just  above 
cited  from  17  Conn.,  and  Norwich  Gas  Light  Co.  vs.  Nortcich 
City  Gas  Co.  26  Conn.  36. 

The  franchise  of  a  corporation  is  and  can  be  well  defined 
to  be  the  right  of  the  corporation  to  exist  and  exercise  the 
powers  and  privileges  vested  in  it  by  its  charter.  (Burroughs 
on  Taxation,  Sec.  83.)  The  franchise  is  the  faculty  of  the 
corporation.  As  said  by  Bedfield  in  his  work  on  railways: 
**  The  faculty  of  a  corporation  is  its  organic  life;  its  corpo- 
rate existence  by  which  it  is  enabled  to  carry  on  business; 
that  which  it  derives  from  its  charter  of  incorporation,  its 
corporate  franchise."  (2  Bedf.  on  Bailways,  3d  ed.  452.) 
In  this  State,  the  charter  is  the  statute  or  statutes  granting 
and  defining  the  powers  of  the  corporation,  under  which  it 
is  constituted  and  exists,  together  with  the  instruments 
required  to  be  executed  by  the  provisions  of  such  statute  or 
statutes.  These  are  sometimes  called  the  constating  instru- 
ments. (Field  on  Corporations,  Sec.  34,  N.  3.)  Such  fran- 
chises are  legal  estates,  not  mere  naked  powers,  and  are 
powers  coupled  with  an  interest,  which  vest  in  the  corpora- 
tion by  virtue  of  its  charter  or  constating  instruments. 
{Society  for  Savings  vs.  CoUs,  6  Wall.  606;  Provident  InstUu- 
tion  vs.  Massachusetts,  Id.  622;  Hamilton  Co.  vs.  Mass.,  Id. 
638;  Porter  vs.  R.  R.  I.  and  St.  L.  R.  R.  Co.,  76  ill.  573.) 
That  the  State,  has  full  power  to  tax  them,  see  same  cases, 
and  State  R.  R.  Tax  Cases,  92  U.  S.  603.  In  the  case  from 
76  Illinois,  above  cited,  it  is  said :  *'  It  is  clear  upon  authority 
that  the  franchise  of  a  coi*poration  is  property,  and  as  such 
it  may  be  a  proper  object  of  taxation."  (p.  573.)  In  Veaae 
Bank  vs.  Fresno,  8  Wall.  547,  Chase,  C.  J.,  used  this  lan- 
guage: "Franchises  are  property,  often  very  valuable  and 
productive  property,  and  seem  to  be. as  property  objects  of 
taxation  as  any  other  property."  Daniel,  J.,  delivering  the 
opinion  of  the  Court  in  West  River  Bridge  Co.  vs.  Dix  d  d.. 
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6  How.  629,  said:  .  '*  We  are  aware  of  nothing  peculiar  to  a 
franchise  which  can  class  it  higher,  or  render  it  more  sacred 
than  other  property.  A  franchise  is  property  and  nothing 
more."  (See,  also,  Wilmington  B.  R.  Co.  vs.  Beid,  13  Wall. 
264,  and  Monroe  Savings  Bank  vs.  the  City  of  Bocheater,  37  N. 
T.  367.)  In  this  last  case,  FuUerton,  J.,  delivering  the 
opinion  of  the  Court  said,  in  regard  to  a  statute  declaring  the 
privileges  and  franchises  granted  by  the  Legislature  to  sav- 
ings banks  or  institutions  for  savings,  personal  property  and 
liable  to  taxation  as  such:  '*  In  declaring  the  privileges  and 
franchises  of  a  bank  to  be  personal  property,  the  Legislature 
has  adopted  no  novel  principle  of  taxation.  The  powers  and 
privileges  ^ich  constitute  the  franchise  of  a  corporation 
are,  in  a  just  sense,  property,  and  quite  distinct  and  separate 
from  the  property,  which,  by  the  use  of  such  franchise,  the 
corporation  may  acquire.  They  are  so  regarded  by  the  law 
and  so  regarded  by  common  acceptation." 

That  such  franchises  can  be  taxed  according  to  valuation 
arrived  at  through  an  assessment,  is  recognized  in  the  case  of 
the  Freight  Tax,  15  Wall.  282,  and  in  the  case  of  7he  State 
Tax  on  Buibvay  Gross  Beceipts,  Id.  296.  In  the  case  of  the 
State  Bailroad  Tax  Cases,  above  cited  from  92  U.  S.  Beports^ 
a  tax  on  the  assessed  value  of  franchise  and  capital  stock  by 
the  State  of  Illinois  was  sustained,  approving  the  decision  to 
that  effect  in  Porter  vs.  JK.  B.  L^dt  St.  L.  B.  Co.,  above  cited 
from  76  Illinois.  (See,  also,  Gordon  vs.  Appeal  Tax  Court, 
9  How.  U.  8.  133,  and  Judge  Bedfield's  comment  on  this 
case  in  2  Bedf.  on  Railways,  453.)    As  to  the  extent  of  the 

?ower  of  the  State  to  tax,  see  Providence  Bank  vs.  Billings,  4 
^eters,  562,  and  Hamilton  Co.  vs.  Massachusetts  y  6  Wall.  639. 
In  the  case  in  4  Peters,  Marshall,  C.  J.,  said:  "  All  powers 
*  *  *  over  which  the  soverign  power  of  a  State  extends 
are  subjects  of  taxation.  The  sovereignty  of  a  State  extends 
to  everything  which  exists  by  its  authority  or  is  introduced 
by  its  permission."  (4  Peters,  563.)  The  same  doctrine 
was  declared  in  Osborne  vs.  Bank,  reported  in  9  Wheaton 
738.  From  the  foregoing  cases,  it  would  seem  that  there 
can  be  no  doubt  of  the  power  of  a  State  to  tax  the  franchise 
at  its  assessed  value.  ^  There  may  be  more  difficulty  in 
arriving  at  its  value  than  that  of  a  parcel  of  land  or  personal 
chattels,  but  still  its  value  may  be  estimated.  Wnen  it  is 
condemned  for  public  use.  the  compensation  to  be  P^id  can  ' 
be  fixed.  As  is  justly  said  in  Porter  vs.  B.  B.  I.  &  St.  L.  B. 
B.  Co.,  76  111.  (see  p.  578,)  **  We  have  never  known  it  to  be 
asserted  that  the  value  of  a  franchise  is  so  indefinite  and  un- 
certain that  it  cannot  be  made  the  measure  of  a  recovery 
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wlien  it  is  wrongfolly  invaded;  nor  that  when  it  is  taken  and 
condemned  for  public  use,  it  cannot  be  ascertained  what 
compensation  shstll  be  made  to  its  owner.  It  is  recognized 
in  those  respects  as  being  capable  of  a  definite  valuation. 
*  *  *  If  its  value  may  be  ascertained  for  those  purposes, 
it  may  as  readily  be  ascertained  for  the  purposes  of  taxation." 
As  to  value  of  franchises  and  that  they  possesis  a  value 
beyond  that  belonging  to  the  tangible  property  of  the  corpo- 
ration, see  cases  just  above  cited.  (CommoritveaUk  vs. 
HamiUon  Manufacturing  Co,,  12  Allen,  298,  and  Common- 
tvealth  vs.  Cury  Improvement  Co,,  98  Mass.  23.) 

lu  this  State,  the  Constitution  having  declared  that  fran- 
chises are  property,  and  that  all  property  in  the  4$tate  not  ex- 
empt from  taxation  shall  be  assessed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law,  (Const.  Art 
XIII,  Sec.  1,)  it  would  seem  to  follow  that  the  tax  must  be 
according  to  a  valuation  made  by  the  officer  appointed  for 
that  purpose.  If  the  State  can  impose  a  tax  on  the  franchise 
of  a  corporation  in  the  nature  of  an  excise  or  duty,  it  does 
not  exclude  the  taxation  by  a  valuation  made  by  an  assessor. 

That  such  a  franchise  as  that  held  by  the  appellant  was 
taxable  in  this  State,  we  think  has  been  held  by  this  Court 
in  two  cases:  Burke  vs.  Budlam,  67  Cal.  594,  and  San  Jose 
Gas  Company  vs.  January,  Id.  614.  In  Burke  vs.  BadLam^ 
an  applicatien  was  made  to  this  Court  for  a  writ  of  mandate 
to  compel  the  Assessor  of  the  city  and  county  of  San  Fran- 
cisco to  assess  to  certain  holders  of  certificates  of  stock  in 
various  corporations  the  respective  shares  held  by  them  in 
such  corporations,  respectively,  etc.  The  corporations  men- 
tioned in  the  petition  for  the  writ,  were  the  Nevada  Bank  of 
San  Francisco,  the  San  Francisco  Gas  Light  Company,  the 
Golden  City  Chemical  Works,  the  Selby  Smelting  and  Lead 
Company,  and  the  Virginia  and  Gold  flill  Water  Company. 
This  proceeding  was  with  reference  to  the  assessment  of 
1881-2. 

In  deciding  the  case,  the  Court  properly  assumed,  as  it 
had  a  right  to  do,  nothing  appearing  to  the  contrary,  that 
the  assessor  would  assess  in  due  time,  to  the  various  corpo- 
rations, all  of  their  property  of  ever^  character,  as  required 
by  the  law. 

It  was  claimed  by  the  petitioner  according  to  the  report 
of  tbe  case,  that  the  assessor  must  assess  to  the  respective 
corporations  all  of  their  property  of  every  kind,  including 
their  franchise,  and  to  the  individual  stockholders  ihereof 
the  respective  shares  of  the  capital  stock  held  by  them.  **  2 
this  would,  in  eflFect,"  said  the  Court,  per  Boss,  J.,  "be as- 
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sessing  the  same  property  twice  for^the  same  tax,  it  cannot 
be  done."  (57  Oal.  600.)  The  Court  then  proceeds  to  de- 
clare that  under  the  Constitution  double  taxation  was 
neither  required  nor  permitted,  but  was  forbidden,  and  then 
passes  to  the  consideration  of  the  question  whether  an  as- 
sessment as  contended  for  (stated  above)  would  be,  in  effect, 
assessing  the  same  property  twice  for  the  same  tax. 

In  discussing  this  question,  the  Court,  after  referring  fully 
to  the  first  section  of  Article  XIII  of  the  Constitution,  said : 
**  Now,  what  is  the  stock  of  a  corporation  but  its  property, 
consisting  of  its  franchise  and  such  other  property  as  the 
corporation  may  own?  Of  what  else  does  its  stock  consist? 
If  this  is  taken  away  what  remains?  Obviously  nothing. 
When,  therefore,  all  of  the  property  of  the  corporation  is  as- 
sessed— its  franchise  and  all  its  other  property  of  every  char- 
acter— then  all  the  stock  of  the  corporation  is  assessed,  and 
the  mandate  of  the  Constitution  is  complied  with."  Further 
on  in  the  opinion  this  is  said:  '^  To  assess  all  of  the  corpo- 
rate property  of  the  corporation,  and  also  to  assess  to  each 
of  the  stockholders  the  number  of  shares  held  by  him, 
would,  it  is  manifest,  be  assessing  the  same  property  twice, 
once  in  the  aggregate  to  the  corporation,  the  trustee  of  all 
the  stockholders,  and  again  separately  to  the  individual 
stockholders,  in  proportion  to  the  number  of  shares  held  by 
each.  As  well  might  it  be  contended  that  the  property  of  a 
partnership  should  be  assessed  to  the  firm,  and,  in  addition, 
that  the  interest  of  each  partner  in  the  firm  property  should 
be  assessed  to  him  individually.  If  I  have  an  interest  in 
partnership  property,  my  interest  therein  is  property.  It  is 
the  ri^ht  I  have  to  share  in>  the  profits  and  property  of  the 
firm,  m  proportion  to  the  interest  I  own.  But  my  property 
rights  are  confined  to  the  property  held  by  the  firm,  just  as 
the  property  rights  of  the  stockholder  in  the  corporation  are 
connned  to  the  property  held  by  the  corporation.  In  the 
case  of  the  partnership,  take  away  all  the  property  of  the 
firm,  and  I  have  no  longer  any  property  as  a  partner.  In 
the  case  of  the  corporation,  take  away  all  its  property,  which, 
it  must  be  remembered,  includes  its  franchise,  and  the 
stockholder  has  no  longer  any  property."     (57  Cal.  601-2.) 

The  conclusion  is  reached  that  when  the  law  is  complied 
with  by  assessing  all  the  property  of  the  corporation,  which 
property  includes  tlie  franchise  of  the  corporation,  to  assess 
the  shares  would  be  double  taxation,  because  it  would  be  in 
effect  to  assess  the  same  property  twice  for  the  same  tax, 
which  the  Constitution  forbids.  It  is  held  in  the  judgment 
pronounced  that  the  franchise  of  a  corporation  of  the  char- 
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acter  of  those  named  m  the  petition  i»  the  property  of  ih» 
corporation,  and  that  as  property  it  is  taxable. 

In  San  Jose  Gas  Company  ys.  Jantmry,  57  Cal.  516,  this 
Court  held  that  the  tax  of  a  franchise  was  legal.  The  fran- 
chise in  that  case  pertained  to  a  corporation  for  manofac- 
tnring  and  selling  gas  to  the  city  and  inhabitants  of  San 
Jose.  The  particular  franchise  to  which  the  attention  of  the 
Court  seems  to  have  been  directed  in  that  case  was  that  of 
using  the  streets  and  laying  pipes  therein  for  supplying  a  city 
with  gas.  The  Court  said  this  was  a  franchise,  and  by  Sec- 
tion 1  of  Article  XIII  of  the  Constitution,  franchises  are 
declared  to  be  property  for  purposes  of  taxation.  It  was 
argued  for  appellant  that  sach  a  franchise  as  the  one  men- 
tioned had  no  yalue.  It  was  said  by  the  Court,  per  Myrick, 
J.,  in  reply  to  this  contention:  •*  The  method  of  assessment, 
and  by  whom,  was  to  be  and  was  provided  by  law.  There- 
fore it  does  not  rest  with  the  plaintiff  or  with  the  Courts  to 
determine  that  its  franchise  had  no  value.  In  a  pecuniary 
sense,  the  value  of  franchises  may  be  as  various  as  the  ob- 
jects for  which  they  exist,  and  the  methods  by  which  they 
are  employed,  and  may  change  with  every  moment  of  time; 
but  that  franchises  are  property,  and  are  to  be  taxed  in  some 
method  in  proportion  to  value,  is  a  part  of  the  paramount 
law  of  this  State." 

At  the  time  that  the  action  to  which  this  case  relates  was 
taken  by  the  Board  of  Equalization,  and  at  the  time  at  which 
the  matters  in  controversy  in  Burke  vs.  Badlam  originated, 
the  Legislature  had  acted  in  regard  to  the  assessments  of 
property,  and  enacted  as  follows: 

''  Shares  of  stock  incorporations  possess  no  intrinsic valne 
over  and  above  the  actual  value  of  the  property  of  the  cor- 
poration which  they  stand  for  and  represent,  and  the  assess- 
ment and  taxation  of  such  shares  and  also  of  the  corporate 
property  would  be  double  taxation.  Therefore,  all  property 
belonging  to  corporations  shall  be  assessed  and  taxed,  but 
no  assessment  snail  be  made  of  shares  of  stock;  nor  shall 
any  holder  thereof  be  taxed  therefor."  ^Pol.  Code,  Sec. 
3608.)  (It  may  be  here  remarked  that  the  constitutional 
validitv  of  this  section  was  affirmed  in  Burke  vs.  Badlafn. 
See  57" Cal.  602.) 

"All  property  in  this  State  not  exempt"  (stating  the 
exemptions  allowed  by  the  Constitution,  etc.)  '*  is  subject  to 
taxation  as  in  this  Code  provided  "  *  *  *  ^p^i^  Code, 
Sec.  3607.)  In  Section  3617,  Political  Code,  which  is  a 
definition  of  terms  employed  in  relation  to  revenue  and  tax- 
ation, it  is  provided  that  **the  term   'property'  includes 
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moaeys,  eredits,  bonds,  stocks,  daest.  franchises,  and  all 
other  matters  and  things,  real,  personal,  and  mixed,  capable 
of  private  ownership.*'  It  is  farther  provided  in  the  same 
section  that  '*  the  terms  'value'  and  'full  cash  value'  mean 
the  amount  at  which  the  property  would  be  taken  in  pay- 
meut  of  a  just  debt  due  from  a  solvent  debtor;"  and  that  ''the 
term  '  personal  property '  includes  everything  which  is  the 
subject  of  ownership  not  included  within  the  meaning  of  the 
term  real  estate."  In  the  Political  Code  the  word  person 
includes  a  corporation  as  well  as  a  natural  person.  (Sec.  17.) 
Each  person  (which  includes  corporations)  must  furnish  a 
statement  of  property,  real  and  personal.  Each  person 
must  insert  in  the  statement  of  his  property  "all  property 
belonging  to,  or  claimed  by,  or  in  the  possession,  or  under 
the  control  or  management  Of  any  corporation  of  which  such 
person  is  President,  Secretary,  Cashier,  or  Managing  Agent." 
(Pol.  Code,  Sec.  3629,  Subs.  1,  2,  3.)  As  property  includes 
franchise,  ite  latter  must  be  inserted  in  the  statement. 

The  assessor  must  prepare  an  assessment  book,  with  ap- 
propriate headings,  etc.,  in  which  must  be  listed  all  property 
within  the  county.  In  this  assessment  book  must  be  speci- 
fied in  a  separate  column,  under  its  appropriate  head,  all 
personal  property,  showing  the  number,  kind,  amount,  and 
quality,  and  also  the  cash  value  of  all  personal  property,  ex- 
clusive of  money.     (Pol.  Code,  Sec.  3650,  Subs.  4  and  10.) 

In  Subdivision  16  of  the  same  section  it  is  provided  that 
"each  franchise  must  be  entered  on  the  assessment  roll,  with- 
out combining  the  same  with  other  propertv,  or  the  valuation 
thereof." 

The  assessor  must  complete  the  assessment  book  on  or 
before  the  first  Monday  m  July  in  each  year  (Pol.  Code, 
Sec.  3662),  and  as  soon  as  completed,  he  must  deliver  this 
book,  with  the  map  book  (see  Sec.  3653)  and  statements,  to 
the  clerk  of  the  Board  of  Supervisors,  who  must  immediately 
give  notice  thereof  and  of  the  time  the  Board  will  meet  to 
equalize  assessments,  *  *  ^  and  in  the  mean  time  the 
book  must  remain  in  his  office  for  tho  inspection  of  all 
persons  interested.  (Sec.  3654.)  The  section  in  relation  te 
the  power  of  the  Board  to  equalize,  so  far  as  material  herein, 
has  been  already  quoted.     (Sec.  3673.) 

The  power  to  act  on  each  and  every  assessment  is  con- 
ferred on  the  Board,  and  to  increase  or  lower  it  so  as  to 
make  it  conform  to  the  true  value  in  money  of  the  property 
mentioned  therein. 

The  above  citations  from  the  Political  Code  show  that  the 
Board  has  full  power  to  act  on  the  assessment  of  the  fran- 
chise and  increase  or  lower  it  as  provided  in  Section  3673. 
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It  appears  from  the  record  in  this  case  that  the'Board  of 
Supervisors,  in  the  exercise  of  its  power  of  equalization,  as- 
sessed the  franchise  of  the  Water  W  orks  by  taking  the  aggre- 
gate of  the  market  value  of  the  shai^es  of  stock  in  the  com- 
pany on  the  7th  of  March,  1881,  and  deducting  therefrom 
the  value  of  the  real  and  personal  property  of  the  company, 
and  held  the  difference  to  be  the  value  of  the  franchise. 
The  market  value  of  the  shares  was  shown  to  the  Board  by  the 
testimony  of  tvitnesses.  Such  a  mode  of  arriving  at  the  value  of 
the  francnise  appears  to  have  been  adopted  by  the  assessor  in 
San  Jose  Gas  Co,  vs.  January^  57  Cal.  614,  and  this  mode  was 
held  to  be  within  the  powers  vested  in  the  assessor.  It 
was  also  impliedly  approved  as  a  correct  mode  in  Burke  vs* 
Badlamy  above  cited.  (See  CommomoeaUk  vs.  Hamilton  M^g 
Co,,  12  Allen,  306.)  * 

If  such  power  is  vested  in  the  assessor,  it  was  also  vested  in 
the  Board  of  Supervisors  in  exercising  their  powers  under  the 
Constitution  and  statute  of  this  State.  (See  Pol.  Code,  Sec. 
3679,  as  to  what  the  Board  may  use  in  its  function  of  equal- 
ization.) 

In  addition  to  what  has  been  said  above  as  to  the  action 
of  the  Legislature,  it  should  be  stated  that  on  the  same  day 
on  which  it  passed  Section  3608  of  the  Political  Code  above 
quoted,  it  repealed  Section  3640  of  the  same  Code,  which 
was  as  follows :  * '  Each  person,  firm,  or  corporation,  owning 
or  having  in  his  or  its  possession. any  of  the  shares  of  the 
capital  stock  of  any  corporation,  association,  or  joint  stock 
company,  shall  be  assessed  therefor.  If  the  corporation, 
association,  or  joint  stock  company  lias  its  principal  plaoe 
of  business  in  this  State,  the  assessable  value  of  each  share 
of  its  stock  shall  be  ascertained  by  taking  from  the  market 
value  of  its  entire  capital  stock  the  value  of  all  property  as- 
sessed to  it,  and  dividing  the  remainder  by  the  entire  num- 
ber of  shares  into  which  its  capital  stock  is  divided.  The 
owner  or  holder  of  capital  stock  in  corporations,  associations, 
and  joint  stock  companies  whose  principle  place  of  business 
is  not  within  the  State,  must  be  individually  assessed  for 
such  stock.  Shareholders,  in  the  statement  required  bj 
Section  3629  of  this  Code,  shall  specify  the  number  of  shares 
of  stock  held  by  them,  and  the  name  of  tlie  corporation. 
The  owner  of  shares  of  stock,  to  be  entitled  to  the  deduction 
provided  for  in  this  section,  must  produce  to  the  Assessor  a 
certificate  of  the  assessment  of  the  property  of  the  corpo- 
ration, association,  or  joint  stock  company." 

By  this  section,  which  was  repealed  as  above,  it  will  be 
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seen  that  the  whole  property  of  the  corporation,  including 
franchise  and  other  assessed  property,  would  have  been 
taxed.  This  was  by  the  operation  of  the  section  to  have 
been  brought  about  by^  taxing  the  shares  to  each  owner  of 
shares  in  the  manner  indicated  by  its  provisions.  But  by 
declaring,  as  was  done  in  Section  3608,  that  shares  of  stock 
ivere  not  to  be  taxed  because  they  possessed  no  intrinsic 
value  over  and  above  the  value  of  the  property  of  the  corpo- 
ration which  they  stand  for  and  represent,  and  as  taxing  of 
the  shares  and  property  both  would  be  double  taxation, 
and  therefore  the  shares  should  not  be  assessed,  but  the 
property  should,  no  doubt  it  was  their  intention  to  tax 
everything  in  the  shape  of  property  owned  by  the  corpo- 
ration; that  everything  entering  into  and  giving  value  to  the 
shares  should  be  taxed.  It  cannot  be  doubted  that  the 
Liegislature  in  acting  on  the  subject  of  revenue  and  taxation 
daring  the  session  of  1881  did  not  intend  to  leave  the 
STstem  in  relation  to  so  important  a  matter  in  such  a  shape, 
that  so  large  an  amount  of  property  as  indicated  by  the 
difference  between  the  market  value  of  the  shares  of  corpo- 
rations and  the  value  of  the  tangible  property  of  ^uch  corpo- 
rations should  escape  taxation.  To  come  to  any  other  con- 
clusion, would  be  to  impute  to  that  body  a  most  culpable 
dereliction  of  duty. 

There  is  a  further  point,  which  we  think  it  proper  to 
notice.  It  is  contended  that  good-will  enters  into  and  forms 
an  element  in  the  value  of  the  shares  of  stock.  No  case  has 
been  produced  to  us,  nor  have  we  been  able  to  find  any  hold- 
ing or  even  intimating  that  this  is  so.  We  find  no  such  ele- 
ment of  value  in  the  least  hinted  at  by  any  one  who  has 
ivritten  on  the  subject,  nor  has  any  such  been  called  to  our 
attention.  We  cannot  recognize  any  such  element  as  giving 
value  to  shares  in  a  trading  corporation.  It  would  be 
strange  to  predicate  good-will  as  pertaining  to  or  extending 
to  an  abstraction,  to  an  ''  artificial  being,  invisible,  intangi- 
ble, and  existing  only  in  contemplation  of  law." 

Our  conclusion  is  that  the  l^oard  of  Supervisors,  in  its 
capacity  of  a  Board  of  Equalization,  had  jurisdiction  of  the 
person  and  subject-matter  in  the  matters  involved  in  this 
cause,  and  the  judgment  of  the  Court  below  is  affirmed. 

We  concur:  Boss,  J.,  Mjrrick,  J.,  McKinstry,  J.,  McKee, 
J.,  Sharpstein,  J. 

(Morrison,  C.  J.,  did  not  participate.) 
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In  Bank. 


[FUed  November  16,  1882.] 
No.  8223. 

SAN  FRANCISCO  GAS  COMPANY,  Appellant, 

vs. 
SCHOTTLER  et  al..  Respondents. 

FB4MCBISB — Taxation— Equalization.     8.    V.  W,    W.  tb.  Schottler  et  ol.. 
No.  8052,  Ni3y«*mber  16,  1882,  followed. 

Appeal  from  Superior  Court,  San  Francisco. 

Clement  dc  ClenierUy  for  appellant. 
Love  and  Burnett^  for  respondents. 

By  the  Court  : 

Upon  the  authority  of  Spring  Valley  Water  Works  vs. 
Schottlei^  et  al.,  No.  8052  (opinion  this  day  filed),  and  for 
the  reason^given  in  the  opinion,  the  judgment  of  the  Court 
below  is  affirmed. 

(Morrison,  C.  J.,  did  not  participate.) 


Department  No.  1. 


[Filed  November  23, 1882.] 
VAUGH,   Respondent,  vs.  WERLY   et  al.,  Appellants. 

• 

AppKAii—TBAMscBiPT— Damages.  On  dismissal  of  appeal  for  failure  to  file 
trasHoript  upoh  Clerk's  certificate,  damages  will  not  be  imposed. 

Id. — Id.  In  the  absence  of  the  transcript  there  is  nothing  from  which  to 
determine  that  the  appeal  was  taken  for  delay. 

Hale  dc  Craig,  for  appellants. 
.  John  M,  Fuliveiler,  for  respondent. 

By  the  Court  : 

No  transcript  on  appeal  has  been  filed.  The  certificate  of 
the  Clerk  below  is  on  file,  Rowing  the  matters  required  by 
Rule  IV  of  this  Court.     The  appeal  is  dismissed. 

We  are  asked  to  affix  damages.  The  statute  authorizes 
damages  on  affirmance  of  the  judgment,  if  it  appear  that 
the  appeal  was  taken  for  delay.  In  the  absence  of  the  tran- 
script we  have  nothing  from  which  to  determine  that  the  ap- 
peal was  taken  for  delay.     Application  for  damages  deniea. 


I 
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In  Bank. 


[Filed  November  21,  1882.  | 

No.  10,752. 

PEOPLE,  Respondent,  vs.  SALOKSE,  Appellant. 

EMBBZZLEiuirr — Labcbnt — HoBSE— Animal.  Defendant,  in  the  oonnty  of 
San  Benito,  hired  a  horse  from  its  owner  for  a  term  of  two  months, 
and  agreed  that  he  would  use  it  exclusively  in  San  Benito  County, 
and  redeliver  it  to  the  owner  at  the  end  of  the  term,  and  then  pay  for 
its  hire.  Under  this  contract  the  horse  was  delivered  to  defendant, 
who  used  it  for  about  a  month  in  San  Benito  County ;  afterward  he 
took  the  horse  out  of  the  county,  without  the  consent  of  the  owner, 
into  the  counties  of  Merced,  Stanislaus,  and  San  Joaquin,  where  he 
tried  to  dispose  of  it;  and  he  never  returned  the  horse  to  its  owner, 
nor  settled  for  its  hire,  but  converted  the  same  to  his  own  use.  Held, 
defendant  was  properly  convicted  of  embezzlement. 

Id. — Id.  Defendant  became  bailee  of  the  horse  for  the  owner,  and  continued 
to  hold  it  as  such  until  he  absconded  from  the  county  of  San  Benito, 
taking  the  horse  with  him;  that  act  being  in  violation  of  his  duty  as 
bailee  and  connected  with  the  fraudulent  intent  to  appropriate  the 
horse  and  to  deprive  the  owner  of  it,  as  the  jury  found  by  their  ver- 
dict, constituted  embezzlement  and  not  larceny. 

In. — Valcts.  In  embezzlement  of  a  horse  value  cuts  no  figure;  such  embez* 
zleuient  is  punishable  without  reference  to  the  value  of  the  animal. 

Id. — Instbugtion — Boundaby  Line.  An  instruction  requested  by  defendant 
was  properly  refused,  because  there  was  no  evidence  tending  to  show 
an  appropriation  by  defendant  at  the  time  of  receiving  the  horse. 
Another,  as  originally  presented,  was  incorrect,  because  the  fact 
that  the  horse  might  have  been  taken  by  defendant  and  feloniously 
converted  to  his  own  use  in  any  of  the  counties  specified  within  500 
yards  of  the  county  of  San  Benito  was  ignored.  Instead  of  modify- 
ing the  instruction,  the  Court  should  have  refused  it.  But  in  modify- 
ing it  the  Court  must  have  referred  either  to  the  appropriation  of  the 
horse  within  the  500-yard  belt  between  the  county  of  San  Benito  and 
any  of  the  outside  counties  specified  in  the  original  instruction  as 
presented  (because  the  Court  had  previously  fully  instructed  the  jury 
upon  that  point, )  or  to  the  original  taking  in  the  county  of  San 
Benito . 

Id. — Id. — Juby.  The  appellate  Court  will  not  set  aside  the  verdict  and 
grant  a  new  trial,  even  if  it  should  find  in  the  record  an  erroneous  in- 
struction, which  was  not  calculated  to  mislead  the  jury,  and  where  the 
jury  were  bound  to  find  as  they  did^ 

Id. — Appeal — Objection — Tbial — Testimony.  An  objection  to  the  ad- 
mission of  testimony  cannot  be  made  for  the  first  time  in  the  appel- 
late Court. 

Id. — ^Witness— IifPEAOHMBNT.  To  impeach  a  witness,  time,  place,  and  per- 
son present  must  be  indicated  by  the  question.  (2054,  C.  C.  P.) 
Further,  if  the  ruling  sustaining  an  objection  to  the  question  was 
erroneous,  it  was  error  without  injury,  as  witness  subsequently  an- 
swered a  like  question  without  objection. 

Appeal  from  Superior  Court,  San  Benito  County. 

Burchard  and  Scott  y  for  appellant. 
Attorney-Oeneral  Hart,  for  respondent. 
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MgEee,  J.,  delivered  the  opinion  of  the  Conrt: 

This  case  arises  ont  of  an  information  against  the  defend- 
ant for  embezzlement.  Conviction  followed  the  trial  of  the 
defendant,  and  on  this  appeal  from  the  Judgment  and  order 
denying  his  motion  for  a  new  trial,  it  is  contended  on  his 
behalf  that  the  conviction  is  erroneous,  becaue  the  offense 
committed,  if  any,  was  larceny,  not  embezzlement. 

The  evidence  went  to  prove  that  the  defendant  in  March, 
1879,  in  the  county  of  San  Benito,  hired  a  horse  from  its 
owner  for  a  term  of  two  months,  and  agreed  that  he  would 
use  it  exclusively  in  San  Benito  County,  and  redeliver 
to  the  owner  at  the  end  of  the  term,  and  then  pay  for  its 
hire.  Under  this  contract  the  horse  was  delivered  to  the 
defendant*  who  used  it  for  about  a  mouth  in  San  Benito 
County,  but  afterward — some  time  in  April,  1879 — he  took 
the  hoi*se  out  of  the  county,  without  the  consent  of  the 
owner,  into  the  counties  of  Merced,  Stanislaus  and  San 
Joaquin,  where  he  tried  to  dispose  of  it  by  sale  or  raffle,  and 
he  never  returned  the  horse  to  its  owner  nor  settled  for  its 
hire,  but  converted  the  same  to  his  own  use. 

1.  The  proofs  did  not  make  out  a  case  of  larceny.  Lar- 
ceny is  the  felonious  stealing,  taking,  carrying,  or  driving 
away  the  personal  property  of  another.  (Sec.  484,  Pen.  C.) 
When  the  act  of  taking  co-exists  with  a  felonious  intent  to 
deprive  the  owner  of  his  property,  the  offense  is  complete; 
hence,  if  at  the  time  of  receiving  the  horse  from  its  owner 
the  defendant  had  conceived  the  fraudulent  intent  to  take  it 
and  convert  it  to  his  own  use,  and  to  deprive  the  owner  of  it, 
'  and  did,  in  fact,  obtain  the  possession  for  that  purpose,  he 
would  have  been  guilty  of  larceny,  because  the  fraudulent 
receipt  of  the  property  of  another,  amounts  in  law  to  a 
taking  without  his  consent.  But  here  there  was  no  charge 
against  the  defendant,  and  no  proof  that  the  original  taking 
was  felonious.  The  horse  was  intrusted  to  the  defendant 
by  the  owner  for  a  lawful  purpose.  There  was  nothing  in 
the  evidence  which  tended  to  prove  that  the  defendant  re- 
ceived it  otherwise  than  for  that  purpose;  therefore  the  de- 
livery was  such  as  to  divest  the  owner  of  the  possession  of 
his  horse  and  to  vest  it  in  the  defendant,  for  the  time  ex- 
pressed in  their  contract,  to  be  restored  at  the  end  of  that 
time  to  the  owner  in  San  Benito  County.  In  taking  the 
horse  for  that  purpose,  the  defendant  became  bailee  of  it  for 
the  owner,  and  continued  to  hold  it  as  such  until  he  ab- 
sconded from  the  county,  taking  the  horse  with  him.  That 
act  ^  being  in  violation  of  his  duty  as  bailee  and  con- 
nected with  the  fraudulent  intent  to  appropriate  the  horse 
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and  to  deprive  the  owner  of  it,  as  the  jury  fonnd  by  their 
verdict,  constituted  embezzlement  and  not  larceny. 

2.  Bat  it  is  also  ai^ed  that  if  embezzlement,  the  convic- 
tion is  erroneous,  because  the  property  stolen  did  not  exceed 
$50  in  value;  and  as  embezzlement  is  punishable  as  larceny, 
the  offense  was  a  misdemeanor,  and  the  action  was  barred 
by  the  statute  of  limitations.  If  the  offense  was  a  misde- 
meanor it  was  barred,  because  the  information  was  filed 
more  than  a  year  after  its  commission.  (Sec.  801,  Pen.  C.) 
But  it  was  not  a  misdemeanor  unless  the  value  of  the  prop- 
erty stolen  constituted  an  element  in  the  offense.  As  to  the 
fact  of  value  there  is  no  conflict  in  the  evidence.  The  horse 
did  not  exceed  in  value  $50,  and,  in  ordinary  cases,  this 
would  amount  to  petit  larceny  and  would  be  a  misdemeanor. 
In  such  cases  it  is  true  as  a  general  rule  that  the  value  of 
property  stolen  must  be  alleged  and  proved ;  but  there  are 
exceptions  to  the  rule  in  favor  of  a  particular  species  of 
yropertj  designated  by  the  Legislature.  Thus,  grand 
larceny  is  defined  to  be  '*  larceny  committed  of  a  horse,  mare, 
gelding,  cow,  steer,  bull,  calf,  mule,  jack,  jenny,  goat,  sheep, 
or  hog."  (Pen.  0.  Sec.  487,  Sub.  3.)  Any  one  of  those 
enumerated  animals  is  made  by  the  law  the  subject  of 
larceny  or  embezzlement  without  reference  to  its  value; 
the  law  makes  no  distinction  between  grand  and  petit 
larceny  as  in  the  theft  of  other  species  of  property.  It  fixes 
a  definite  punishment  for  the  stealing  of  a  horse,  whether 
its  value  be  $500  or  only  $5.  The  value  of  the  horse  was 
therefore  not  an  ingredient  of  the  offense  of  stealing  the 
horse,  and  it  was  not  necessary  to  aver  or  prove  its  value; 
therefore  the  instruction  which  the  defendant  requested  to 
be  given  to  the  jury,  to  the  effect  that  if  the  value  of  the 
horse  did  not  exceed  $50,  and  if  the  embezzlement  of  the 
horse  took  place  more  than  a  year  prior  to  the  filing  of  the 
complaint  before  the  committing  magistrate,  they  must 
acquit,  was  properly  refused.  (People  vs.  LeeJiy,  4  !Pac.  C. 
L.  J.  75.) 

3.  It  is  next  assigned  as  error  that  the  Court  refused  to 
give  an  instruction  to  the  jury  at  the  request  of  the  de- 
fendant, to  the  effect  that  if  the  defendant,  at  the  time  of 
receiving  the  horse  from  its  owner  in  the  county  of  San 
Benito,  intended  to  feloniously  steal,  convert,  or  appropriate 
it  they  should  acquit,  and  gave  the  following  instruction, 
namely:  **  If  you  believe  from  the  evidence  that  the  horse 
was  given  into  the  hands  of  defendant  by  the  complaining 
witness,  in  the  countv  of  San  Benito,  and  that  it  was  after- 
wards taken   by  defendant  into  the  counties  of  Merced, 
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Fresno,  or  any  other  connty  than  the  connir  of  San  Benito, 
and  by  him  in  snch  county  lost  or  oonyerted  to  his  own  use^ 
you  cannot  convict,  unless  yon  also  find  that  defendant,  at 
the  time  of  receiving  the  horse,  intended  to  feloniously  ap- 
propriate it  to  his  own  use." 

The  first  of  these  instructions  was  properly  refused,  be- 
cause, as  has  been  already  stated,  there  wsts  no  evidence 
tending  to  shpw  an  appropriation  by  the  defendant  at  the 
time  of  receiving  the  horsci^  The  second  of  the  instructions, 
as  appears  by  the  record,  is  marked  *'  given  with  the  words 
of  qualification  contained  in  the  last  part  of  the  instruction/' 

As  it  was  originally  presented,  the  instruction  was  not 
correct,  because  the  point  of  law  comprehended  in  it  was 
not  stated  fairly  and  concisely.  The  fact  that  the  horse 
might  have  been  taken  by  defendant  and  feloniously  con- 
verted to  his  own  use  in  any  one  of  the  counties  specified  in 
the  instruction,  within  500  yards  of  the  county  of  San  Benito, 
was  ignored.  A  fraudulent  appropriation  of  the  horse  in 
any  of  those  counties  within  the  500-yard  belt  of  the  county 
in  which  the  horse  had  been  rightfully  received,  would  have 
made  the  defendant  guilty,  and  he  was  not  entitled  to  ac- 
quittal. So  that,  instead  of  modifying  the  instruction,  the 
Court  should  have  refused  it.  JDut  in  modifying  it,  the 
Court,  by  its  words  of  qualification,  must  have  referred 
either  to  the  appropriation  of  the  horse  within  the  500-yard 
belt  between  the  county  of  San  Benito  and  any  of  the  out- 
side counties  specified  in  the  original  instruction  as  presented 
(because  the  Court  had  previously  fully  instructea  the  jury 
upon  that  point,)  or  to  the  original  taking  in  the  county  of 
San  Benito.  If  to  the  former,  the  instruction,  as  quaUned, 
was  not  erroneous,  if  to  the  latter,  it  was,  like  the  preceding 
instruction  which  the  Court  refused  to  give,  inapplicable  to 
the  evidence  in  the  case,  and,  for  that  reason,  was  not  calcu- 
lated to  mislead  the  jury,  and,  if  erroneous,  the  error  was 
not  prejudicial,  for  it  appears  by  the  record,  that  the  law  of 
the  case,  as  it  was  submitted  to  the  jury  on  the  evidence, 
was  fairly  presented  by  the  Court.  By  the  unchallenged  in- 
structions contained  in  the  record,  the  jury  were  correctly 
charged  as  to  what  constituted  embezzlement,  and,  also,  ss 
to  the  necessity  of  finding  that  the  offense,  if  committed  at 
all,  was  within  the  jurisdiction  of  San  Benito  County.  Two 
of  those  instructions  given  by  the  Court  of  its  own  motion, 
two  given  at  the  request  of  the  defendant,  and  one  at  the 
request  of  the  prosecution,  especially  directed  the  jury  that 
if  they  found  that  the  offense  was  not  committed  in  the 
county  of  San  Benito,  or  within  500  yards  of  the  boundary 
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line  thereof,  they  must  acquit.  As  an  entirety  these  in- 
structions correctly  laid  down  the  law  of  the  case,  and  the 
verdict  returned  by  the  jury  was  according  to  the  evidence. 
That  being  the  case  this  Court  will  not  set  aside  the  verdict 
and  grant  a  new  trial  even  if  it  should  6nd  in  the  record  an 
erroneous  instruction  which  was  not  calculated  to  mislead 
the  jury,  and  where  tne  jury  were  bound  to  find  as  they  did. 
{Mofflti  vs.  Cressler,  8  Iowa,  122;  State  vs.  Donovan,  10  Nev. 
36;  Carrington  vs.  P.  M.  Co,,  1  Calr.  475.) 

4.  For  the  purpose  of  proving  the  appropriation  of  the 
horse  by  the  defendant  and  his  movements  in  the  several 
counties  through  which  he  went  with  it,  the  District  Attor- 
ney offered  to  prove  some  statements  which  the  defendant 
had  made  when  testifying  as  a  witness  in  his  own  behalf  at 
his  preliminary  trial  before  the  committing  magistrate.  To 
oral  evidence  of  such  statements  counsel  for  defendant  ob- 
jected, that  they  had  been  reduced  to  writing  in  the  form  of 
a  deposition,  and  that  the  deposition  was  the  best  evidence. 
The  deposition  was  then  produced  and  read  us  evidence, 
without  objection.  Yet  the  admission  of  the  deposition  is 
now  assigned  as  error.  An  objection  to  the  admission  of 
evidence  cannot  be  made  for  the  first  time  in  an  appellate 
Court.  It  is  a  general  principle  running  through  all  cases 
that  a  party  must  object  at  tne  time  an  act  is  done,  or  a 
ruling  made  by  the  Court.  If  he  does  not,  he  will  not  be 
heard  afterwards  to  complain.  {King  vs.  Haney,  46  Cal.  560; 
People  vs.  Long,  43  Id.  444;  LAvermore  vs.  Stein,  43  Id.  274.) 

5.  The  question  asked  by  defendant  of  the  complaining 
witness  was  evidently  for  the  purpose  of  impeachment. 
But  neither  time  nor  place  nor  person  present,  was  indicated 
by  the  question  (Sec.  2054,  C.  C.  P.);  the  objection  made 
to  the  question  was  therefore  properly  sustained.  But  if  the 
ruling  was  erroneous  it  was  error  without  injury,  because  wit- 
ness did  subsequently  answer  a  like  question  without  objection. 

Judgment  and  orders  appealed  from  affirmed. 
We  concur:  Myrick,  J.,  Boss,  J.,  Morrison,  C.  J.,  Sharp- 
stein,  J.,  McKinstry,  J. 

Department  No.  1. 


[Filed  November  23,  1882.] 

No.  8163. 

DUNN,  Respondent,  vs.  DUNN,  Appellant. 

BrroBCX — Intbmpkbanck.  Under  Section  107  of  the  Civil  Code  tbe 
"habitual  intemperance"  mentioned  in  Section  106  of  such  Code 
mnst  continue  for  one  year  before  it  is  a  ground  of  divorce. 

Id. — VntJ>isa*    In  this  case  there  is  no  finding  to  that  effect. 
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Appeal  from  Superior  Conrty  Placer  County. 

JFhdumter  and  Prewitt,  for  apnellant. 

Vineyard^  Hamilton^  Hale  dc  Craig ^  for  respondent. 

By  the  Court  : 

The  ground  relied  on  by  the  plaintiff  for  divorce  was  the 
alleged  habitual  intemperance  of  the  defendant.  Section 
106  of  the  Civil  Code  declares  that ''  habitual  intemperance 
is  that  degree  of  intemperance  from  the  use  of  intoxicating 
drinks  which  disqualihes  the  person  a  great  portion  of  the 
time  from  properly  attending  to  business,  or  which  would 
reasonably  inflict  a  course  of  great  mental  anguish  upon  the 
innocent  party;"  and  the  following  section  declares  that 
such  intemperance  must  continue  for  one  year  before  it  is  a 
ground  for  divorce.  There  is  in  the  case  before  us  no  find- 
ing that  the  habitual  intemperance  of  which  the  defendant 
was  found  guilty  had  continued  for  the  period  of  one  year, 
for  which  reason  we  are  bound  to  remand  the  cause. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


Depabtmemt  No.  1. 


[Filed  November  22,  1882.] 

No.  7324. 

HANLET,   Appellant,  vs.  KELLT  et  al.,   Bespondents. 

Equitx — Tbust — ^Estoppel — Action — Hombstbab — ^Eucotion.  The  amended 
oomplaint  showed  in  substance  that  in  1873  a  judgment  had  been 
rendered  in  favor  of  plaintifif  against  the  defendant  James  Kelly,  which 
judgment  established  a  trust  in  favor  of  plaintiff  as  to  certain  money 
deposited  in  1865,  payable  on  demand;  demand  was  made  in  1872;  de- 
fendant refused  to  pay,  etc. ;  the  money  was  invested  as  part  payment 
of  a  homestead ;  and  the  prayer  was  that  defendant  be  adjudged  to  hold 
such  portion  of  the  homestead  premises  in  trust  for  plaintiff  as  the  trust 
money  bears  to  the  whole  purchase  money  of  the  homestead  lot,  etc. 
The  allegation  with  reference  to  the  investment  of  the  trust  moneys 
by  defendant,  James  Kelly,  in  the  lot  of  laud,  is:  <*That  whilst  said 
trust  money  has  been  so  as  aforesaid  in  the  hands  of  the  said  James 
Kelly,  he,  the  said  James  Kelly,  has  invested  the  same,'*  etc.  Htld, 
For  aaght  that  appears,  the  investment  was  made  with  full  knowledge 
on  the  part  of  plaintiff  before  the  action  was  brought  to  recover  the 
amount  deposited,  with  interest,  which  resulted  in  the  judgment  at 
law,  and  facts  are  alleged  showing  that  plaintiff  had  complete  informa- 
tion with  respect  to  the  amount  and  condition  of  the  trust  fund. 
Under  such  circumstances  plaintiff  must  be  held  to  have  elected  his 
remedy  at  law,  and  to  be  estopped  from  pursuing  in  equity  the  fund 
into  the  homestead. 


Town  of  Woodland  v.  Stephens  et  al.  466 

Appeal  from  Superior  Court,  San  Francisco. 

Heinlein  and  Soderherg,  for  appellant. 
E.  A,  Lutwence^  for  respondents. 

By  the  Court  : 

The  demurrer  to  the  third  amended  complaint  was  properly 
sustained. 

The  allegation  with  reference. to  the  investment  of  the 
trust  moneys,  by  defendant,  James  Kelly,  in  the  lot  of  land 
described,  is:  '*  That  whilst  said  trust  money  has  been  so 
as  aforesaid  in  the  hands  of  the  said  James  Kelly,  he,  the  said 
James  Kelly,  has  invested  the  same,"  etc.  For  aught  that 
appears,  the  investment  was  made  with  full  knowledge  on 
the  part  of  plaintiff  before  the  action  was  brought  to  recover 
the  amount  deposited,  with  ^interest,  which  resulted  in  the 
judgment  at  law,  and  facts  are  alleged  showing  that  plaintiff 
had  complete  information  with  respect  to  the  amount  and 
condition  of  the  trust  fund. 

Under  such  circumstances,  plaintiff  must  be  held  to  have 
elected  his  remedy  at  law,  and  to  be  estopped  from  pursunig 
in  equity  the  fund  into  the  homestead.  (Sec.  2,  Story's  Eq. 
Juris.  1097;  Dash  vs.  Van  Kkek,  7  Johns.  497;  WelU,  Fargo 
&  Co.  vs.  Robinson^  13  Cal.  141.) 

Judgment  affirmed. 


In  Bank. 


[Filed  November  28,  1882.1 
No.  7469. 

TOWN  OF  WOODLAND,  Appellant, 

vs. 
STEPHENS  ET  AL.,  Respondents. 

Watbb — Constitution — Cask  Followed.     People  vs.   Stephens,  7469  ( No- 
vember 28,  1882,)  followed. 

Appeal  from  Superior  Court,  Yolo  County. 

WiUnn  and  lireadweU,  for  appellant. 

EdgertoUy  Sprague,  and  Craig  &  Grant,  for  respondents. 

By  the  Coubt: 

On  the  authority  of  People  vs.  Stephens,  No.  8023,  order 
dissolving  injunction  affirmed. 
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DSBABTMEMT  No.  1. 


[Filed  liovember  23,  1882.] 
No.  8743. 

MENZIES  AND  McLANE,  Petitionebs, 

vs. 
DICK  AND  OTHERS,  THE  BOARD  OF  EQUAMZA- 

TION,  BEspoNDEirrs. 

Bbtxbw.  Application  for  a  writ  of  review  denied,  the  petition  showing  no 
soffioient  reason  why  the  application  ahoold  not  have  been  made  to 
the  Bnperior  Court.     (Bole  28.) 

Hoyd  dk  Wood,  for  petitioDei:^. 
By  the  Court: 

The  application  for  a  writ  of  review  is  denied,  the  peti- 
tion showing  no  sufficient  reason  why  the  application  should 
not  have  been  made  to  the  Superior  Court. 


Abstracts  of  Recent  Decisions. 


Jonrr  Tobtfeasobs — Jonrr  NEauaENCE.  If  an  injury  ia  caused 
by  the  combined  acts  or  negligence  of  two  corporations,  a  joint 
action  may  be  maintained  for  the  entire  injury  against  both. 
(Bryant  vs.  Bigdow  Carpet  Co.  et  al,,  7  Am.  and  Eng.  B.  B. 
Gas.  72  (131  Mass.  491). 


New  Law  Fablications. 


American  and  Enqlish  Bailboad  Cases,  Vol.  YI,  and  Part  1,  Vol. 
VII. 

Am.  Law  Begistee  for  October. 

Bump  on  Fraudulent  Conybtances,  Third   Edition,  Cushi&gs  & 
Bailey,  Publishers,  Baltimore. 

This  work  is  so  well  known  that  comment  is  unnecessary. 
This  edition  brings  down  the  citation  of  cases  to  the  present 
year. 


arifw  ^mt  ^m  MmmA 


Vol-  X.  December  9, 1882.  '         No.  16. 


Current  Topics. 


E.   L.  WHIPPLE. 


In  Santa  Rosa,  on  the  8th  of  this  month,  E.  L.  Whipple,  a 
member  of  the  law  firm  of  Henley,  Whipple  &  Oates,  died. 
We  write  the  above  with  sorrow  and  pain.  In  his  death  Cali- 
fornia has  lost  a  valuable  citizen,  the  bar  one  of  its  brightest 
lights,  and  society  one  of  its  most  cultured  members.  As  a  lawyer 
Mr.  Whipple  had  already  made  his  mark,  and  gave  promise  of 
distinguished  success.  As  a  speaker  upon  the  stump  and  in  the 
halls  of  Legislature  he  was  noted  for  force  and  brilliancy.  As  a 
man  he  was  recognized  as  loyal,  honest  and  brave.  Possessing 
a  fbae  voice,  a  commanding  presence,  and  a  fertile  imagination, 
he  won  for  himself  in  the  Assembly  of  1881,  and  in  the  San  Jose 
convention,  a  reputation  for  eloquence  rare  in  one  so  young. 

We  think  no  greater  proof  of  the  truth  of  all  this  could  be 

desired  than  the  following  tribute  from  Judge  Temple : 

''  Of  all  men  whom  I  have  known  in  my  life,  I  think  I  may 
safely  say  Mr.  Whipple,  more  than  any  other,  impressed  me 
with  the  idea  of  permanence.  His  physique,  apparently  fault- 
less; his  manner,  graceful  and  attractive;  his  qualities  of  mind, 
equally  evincing  qualities  which  would  endure.  Of  course,  I 
need  not  say  to  members  of  the  bar  that  in  the  various  duties 
of  an  attorney,  as  in,  perhaps,  no  other  calling,  a  man's  abilities 
and  powers  are  taxed  in  every  direction  to  the  uttei;p[iost,  his 
^  principles  strained  to  the  utmost  tension,  and  his  temper,  also, 

severely  tried  in  all  •  directions.  I  know  of  no  respect  in 
which  Mr.  Whipple  has  failed.  He  came  to  us  young  and 
inexperienced,  and  it  may  almost  be  said,  without  effort  he 
vaulted  and  took  rank  at  once  with  the  highest.  In  carrying 
out  the  thought  which  I  expressed  of  permanence,  I  have  never 
V  doubted  since  I  became  acquainted  vnth  him — ^I  am  sure  no 

I  member  of  the  bar  here  has  doubted-^that  his  career  was  to  be 

a  distinguished  one.     I  knew  it  would  be  so — every  one  knew 
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it  would  be  *so — and,  as  kas  been  intimated    by  one  of  the 
brethren  of  the  bar  who  has  spoken,  it  is  the  highest  meed  of 

E raise  he  could  have,  that  during  his  sickness  this  community 
as  been  more  uniyersally  and  profoundly  moved  than  on  any 
other  such  occasion  that  has  come  under  my  observation  or 
within  my  memory.  Since  I  have  lived  in  the  county,  more 
than  twenty  members  of  the  bar  have  been  carried  to  the  grave 
out  of  our  small  body:  some  ripe  vrith  honors,  covered  with 
laurels;  some  whom  the  community  loved  and  whose  memory 
we  still  cherish;  and  yet  I  think  it  is  no  disparagement  to  any 
to  say  that  the  death  of  no  one  has  so  profoundly  moved  this 
community  as  the  death  of  Mr.  Whipple.  Sorrow  has  never 
been  so  universal,  and  at  the  same  time  so  profound.  Doubt- 
less the  personal  attractions  of  Mr.  Whipple  had  much  to  do. 
with  this,  and  I  think,  perhaps,  still  more  the  impression  that  a 
brilliant  and  useful  career  has  been  most  untimely  terminated.'' 

LEX  FORI— LEX  LOCI  SOLUTIONIS— LEX  LOCI 

CONTRACTUS. 

The  Supreme  Court  of  the  United  States,  in  Priichard  vs. 
Norton,  5  Morrison's  Transcript,  115,  discusses  very  fully  the  ap- 
plication of  the  lex  fori  and  of  the  lex  soluiionis,  and  of  the  lex 
loci  contractus.  The  question  before  the  Court  arose  as  follows: 
A  bond  of  indemnity  had  been  executed  in  New  York,  payable 
generally,  to  idemmfy  one  who  had  become  a  surety  upon  an 
appeal  bond  given  in  the  Supreme  Court  of  Louisiana,  and  who 
had  become  liable  as  such  surety.  Suit  was  brought  upon  this 
bond  in  the  United  States  Circuit  Court  for  Louisiana,  and  the 
defense  of ''no  consideration  "was  set  up,  a  defense,  under  the 
statute  of  facts,  good  by  the  laws  of  New  York,  but  not  by  the 
laws  of  Louisiana,  it  being  claimed  that  New  York  was  the  locus 
contractus,  because  the  bond  was  executed  there,  delivered  there, 
and  (no  other  plan  of  performance  being  designated)  was  to  be 
performed  there.  In  opposition  to  this  it  was  claimed  that  the 
law  of  Louisiana  should  control,  because  it  was  the  lex  fori  and 
also  the  lex  loci  solutionis,  the  obligation  of  the  bond  being  to 
repay  the  surety  in  the  appeal  bond  the  amount  of  his  advance 
in  the  place  where  he  was  bound  to  discharge  his  own  liabihty, 
to  wit,  in  Louisiana.  The  Court  distinguished  between  the  lex 
fori  and  lex  solutionis,  the  former, never  affecting  the  merits  or 
substance  of  the  contract,  the  latter  being  really  the  law  of  the 
contract,  and  held  that  "  the  question  of  consideration  is  not 
one  of  procedure  or  remedy,  but  goes  to  the  substance  of  the 
right  itself,  and  belongs  to  the  constitution  of  the  contract," 
and  therefore  decided  that  the  law  of  Louisiana  must  control, 
not  because  it  was  the  law  of  the  forum,  but  because  it  was  the 
contract,  the  lex  solutionis;  that  the  contract,  although  made  in 
New  York,  must  be  construed  as  one  to  be  performed  in 
Louisiana. 
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Supreme  Court  of  California. 


In  Bane. 


[Filed  November  17,  1882.] 
No.  7595. 

THE  NEVADA  BANK  OF  SAN  FRANCISCO, 

Petitionee, 

VB 

CHAKLES  STEINMETZ,  Treasurer  of  the  County  op 

Santa  Cruz,  Eespondent, 

SuBSCDT — Bailboads  — Oontbact — SuPEBviBOBS — ^BoNDS — Iktbbbbt.  Appli- 
cation for  a  writ  of  mandamas,  requiring  respondent,  as  Treasurer  of 
the  county  of  Santa  Cruz,  to  pay  interest  upon  certain  bonds  of  the 
county,  issued  in  aid  of  the  construction  of  a  railroad  therein,  under 
the  Act  of  April  4,  1870,  *'to  empower  the  Board  of  Snperrisors  of  the 
seTeral  counties  of  the  State  to  aid  in  the  construction  of  a  railroad 
in  their  respective  counties."  (Stats.  1870-1,  p.  746.)  Payment 
was  resisted  on  the  grounds  that  the  contract  was  an  unilateral  one, 
and  therefore  not  binding  on  the  county;  that  the  Board  of  Super- 
visors had  no  power  to  enter  into  a  contract  for  the  construction  of  a 
railroad  which  did  not  extend  over  the  entire  route  voted  on;  and  that 
the  Act  of  April  4,  1870,  was  repealed  before  the  bonds  were  issued. 
(Stats.  187S-4,  p.  26.)  Held:  Petitioner,  a  bona  fide  holder,  was  en- 
titled to  the  writ.  (Myrick,  J.,  McKee,  J.,  and  Thornton,  J.,  dis- 
senting. ^ 

Mandamus. 

McAllister  &  Bergin,  for  petitioner. 
«7.  H.  Skirm,  for  respondent. 

Morrison,  C.  J.,  delivered  the. opinion: 

By  the  Act  approved  April  4, 1870,  the  Legislature  author- 
ized the  several  counties  of  this  State  to  aid  (under  certain 
conditioDS  and  qualifications)  in  the  construction  of  railroads 
by  the  issue  of  county  bonds  payable  within  twenty  years, 
and  bearing  interest  not  to  exceed  7  per  cent,  per  annum. 
The  second  section  of  the  Act  provides  that  before  the 
granting  of  such  aid  the  Board  of  Supervisors  of  the  county 
proposing  to  grant  such  aid  shall  submit  to  the  qualified 
electors  thereof  the  question  whether  such  railroad  aid 
shall  be  granted,  and  directs  that  a  notice  of  the  election  as 
therein  provided  for  shall  be  given.  It  further  provides 
that  no  such  aid  shall  be  granted  '' unless  a  majority  of  the 
electors  voting  at  such  election  shall  cast  their  votes  in 
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favor  of  such  aid."    In  pursuance  of  the  provisions  of  the  J 

Act  referred  to,  the  Board  of  Supervisors  of  the  county  of 
Santa  Cruz,  at  a  regular  meeting  held  on  the  twentj-nfth 
day  of  September,  1872,  passed  and  duly  entered  in  its 
minutes  the  following  order : 

**  Whereas,  the  Board  of  Supervisors  of  Santa  Cruz 
County,  State  of  California,  propose  that  said  county  shall 
aid  in  the  construction  of  a  railroad  of  not  less  than  a  three- 
foot  gauge,  and  beginning  at  or  near  the  Pajaro  depot,  on 
the  Southern  Pacific  Bailroad,  in  the  county  of  Monterey, 
and  running  thence  in  a  most  practicably  direct  route 
through  the  county  of  Santa  Cruz,  crossing  the  Pajaro  river 
near  Watsonville,  and  crossing  the  San  Lorenzo  river 
between  the  county  road  leading  to  Soquel  and  the  bay 
of  Monterey,  and  thence  along  or  near  the  coast  to  the 
boundary  of  said  county,  near  the  southeast  comer  of  the 
Point  New  Year's  Banch,  by  the  issue  of  county  bonds,  pay- 
able within  twenty  years,  and  bearing  interest,  payable 
semi-annually,  at  the  rate  of  seven  (7)  per  cent,  per  annum, 
to  the  amount  of  six  thousand  dollars  per  mile,  but  not  ex- 
ceeding in  the  aggregate  the  sum  of  two  hundred  and  forty 
thousand  dollars,  such  aid  to  be  in  lieu  of  the  aid  of 
one  hundred  thousand  dollars,  heretofore  authorized  to  be 
granted  in  the  construction  of  a  railroad  connecting  the  town 
of  Santa  Cruz  with  the  Southern  Pacific  Bailroad;  and, 
whereas,  the  Santa  Cruz  and  .Watsonville  Bailroad  Company 
have  agreed  that  the  contract  entered  into  by  said  company 
with  the  said  county,  dated  January  18,  1872,  and  entered 
on  the  records  of  said  Board,  in  vol.  3,  p.  184,  and  follow- 
ing, shall  be  deemed  canceled  in  case  the  railroad  aid 
herein  proposed  shall  be  granted.  Now,  therefore,  it  is 
ordered,  and  notice  is  hereby  given,  that  at  the  next  general 
election,  to  be  held  on  the  fifth  day  of  November,  1872, 
there  shall  be  submitted  to  the  electors  of  Santa  Cruz  Coun^ 
the  question  whether  the  Board  of  Supervisors  of  Santa  Cruz 
County,  in  lieu  of  the  aid  of  one  hundred  thousand  dollars, 
heretofore  authorized  to  be  granted  in  the  construction  of  a 
railroad  connecting  the  town  of  Santa  Cruz  with  the  Southern 
Pacific  Bailroad  Company,  at  or  near  the  town  of  Watson- 
ville, and  upon  the  cancellation  of  the  said  contract  of  the 
said  county  with  the  Santa  Cruz  and  Watsonville  Bailroad 
Company,  shall  be  authorized  to  gi*ant,  upon  terms  which 
may  appear  to  them  advantageous  to  the  county,  the  aid  of  the 
county  of  Santa  Cruz  in  the  construction  of  a  railroad  of  not 
less  than  a  three -foot  gauge,  on  the  route  hereinbefore 
described,  to  an  amount  of  not  exceeding  in  the  aggregate 
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the  sum  of  two  hundred  and  forty  thousand  dollars,  in  the 
bonds  of  Santa  Cruz  County,  as  proposed  by  said  Board,  to 
be  issued  at  the  rate  of  not  more  than  six  thousand  dollars 
per  mile,  for  every  mile  of  main  track  actually  constructed; 
all  ballots  cast  in  favor  of  said  proposition  shall  contain  the 
words,  'Bailroad  Aid,  YesV  ail  ballots  cast  against  said 
proposition  shall  contain  the  words,  'Bailroad  Aid,  No.' 
Said  election  shall  be  held  in  all  the  election  precincts  in 
said  county,  *  •*  *  which  order  was  published  for  the 
period  of  thirty  days  in  two  newspapers  printed  and 
published  in  the  county  of  Santa  Cruz,  in  accordance  with 
such  notice." 

On  the  fifth  day  of  November,  1872,  a  general  election 
was  held  in  the  county  of  Santa  Cruz,  and  at  such  election 
a  majority  of  the  electors  voting  cast  their  votes  in  favor  of 
granting  aid  to  the  railroad  mentioned  in  said  order,  and  on 
the  eleventh  day  of  that  month  the  Board  of  Supervisors, 
after  canvassing  the  votes,  published  and  declared  that  a 
majority  of  the  electors  voting  at  such  election  cast  their 
votes  in  favor  of  granting  the  railroad  aid  mentioned  in  said 
order,  and  thereupon  caused  the  proper  record  thereof  to  be 
entered  in  the  *'  Minute  Book  "  of  its  proceedings.  On  the 
fifteenth  day  of  June,  1873,  the  Board  of  Directors  of  the 
Santa  Cruz  Bailroad  Company  (the  same  being  a  corporation 
duly  organized  and  existing  under  the  laws  of  this  State) 
passed  a  resolution  authorizing  the  President  of  the  company 
to  apply  to  the  Board  of  Supervisors  for  aid  in  the  construc- 
tion of  its  road  at  the  rate  of  six  thousand  dollars  per  mile 
in  county  bonds,  and  on  the  fourth  day  of  August,  1873,  the 
Board  of  Supervisors  of  the  county  of  Santa  Cruz  and  the 
Santa  Cruz  Bailroad  Company  executed  the  following  agree- 
ment: 

"This  contract,  made  and  entered  into  on  the  fourth  day 
of  August,  A.  D.  1873,  by  and  between  the  county  of  Santa 
Cruz,  in  the  State  of  California,  acting  by  and  through  the 
Board  of  Supervisors  of  said  county,  as  the  party  of  the  first 
part,  and  that  certain  corporation,  organized,  acting  and 
existing  under  and  by  virtue  of  the  laws  of  said  State,  and 
known,  designated,  and  called  the  Santa  Cruz  Bailroad 
Company,  as  the  party  of  the  second  part: 

*' Witnesseth,  that  the  Board  of  Supervisors  of  said 
county,  having,  by  an  order  duly  made  on  September  25, 
1872,  and  recorded  at  large  in  volume  3,  pages  236-7-8  of 
the  minutes  of  the  proceedings  of  said  Board,  proposed  that 
said  county  shall  aid  in  the  construction  of  a  railroad  of  not 
less  than  a  three-foot  gauge,  the  route  of  which  road  is 
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definitely  described  in  said  proceedings  as  beginning  at  or 
near  the  Pajaro  depot,  on  Qie  Southern  Pacific  Baihroad; 
thence  running  in  the  most  practicably  direct  route  through 
the  counties  of  Monterey  and  Santa  Cruz,  crossing  the 
Pajaro  river  near  Watsonville,  and  crossing  the  San 
Lorenzo  river  between  the  county  road  leading  to  Soquel 
and  the  bay  of  Monterev;  and  thence  along  or  near  the  coast 
to  the  boundary  of  said  county  near  the  southeast  comer  of 
the  Point  New  Year's  Bancho,  by  the  issue  of  county  bonds, 
payable  within  twenty  years,  and  bearing  interest,  payable 
semi-annually,  at  the  rate  of  seven  per  cent,  per  annum,  to 
the  amount  of  six  thousand  dollars  per  mile,  but  not  exceed- 
ing, in  the  aggregate,  the  sum  of  two  hundred  and  forty 
thousand  dollars;  such  aid  to  be  in  lieu  of  the  aid  of  one 
hundred  thousand  dollars  heretofore  authorized  to  be 
granted  in  the  construction  of  a  railroad  connecting  the  town 
of  Santa  Cruz  with  the  Southern  Pacific  Bailroad;  and  the 
Board  of  Superrisors  of  said  countrv,  under  and  in  pursuance 
of  an  Act  of  the  Legislature  of  said  State,  approved  April  4, 
1870,  and  entitled,  *  An  Act  to  empower  the  Aboard  of  Super- 
visors of  the  several  counties  of  the  State  to  aid  in  the  con- 
struction of  a  railroad  in  their  respective  counties/  and  of 
the  Act  of  April  4,  a.  d.  1870,  supplemental  thereto,  having, 
at  the  election  held  in  said  county  on  the  fifth  day  of 
November,  A.  d.  1872,  of  which  election  at  least  thirty  days' 
notice  was  given  by  publication  once  a  week  in  a  newspaper 
printed  and  published  in  said  county,  which  notice  stated 
the  day  on  which,  and  the  places  where,  such  election  was  to 
be  held  in  said  county,  and  the  amount  of  bonds  of  said 
county  to  be  issued  for  railroad  aid,  and  definitely  described 
the  route  of  the  railroad  for  which  aid  was  proposed,  sub- 
mitted to  the  qualified  electors  of  said  county  the  question 
whether  such  railroad  aid  shall  be  granted  by  said  county 
to  aid  in  the  construction  of  a  railroad  on  the  route  herein- 
before described;  and  at  such  election  a  majority  of  the 
electors  voting  at  such  election  having  cast  their  votes  in 
favor  of  such  railroad  aid,  and  the  result  of  said  election, 
after  a  full  and  fair  canvass  by  said  Board,  having  been  de- 
clared by  said  Board  to  be  in  favor  of  granting  such  raUroad 
aid,  and  the  sum  of  two  hundred  and  forty  thousand  dollars, 
authorized  by  the  said  votes  as  aforesaid,  to  be  granted  in  and 
to  such  railroad,  being  less  than  five  per  cent,  of  the  value 
of  the  taxable  property  of  said  county,  and  no  aid  whatever 
to  any  railroaa  ever  having  been  granted  by  said  county. 
And  a  certain  agreement,  dated  January  18,  a.  d.  1872, 
between  said  county  and  the  Board  of  Supervisors  thereof, 


The  Nevada  Bake  of  S.  F.  v.  C.  Steinmetz.      463 

and  the  Santa  Cruz  and  Watsonville  Bailroad  Company, 
liaying  been  fully  and  forever  canceled  and  annulled,  and 
said  counhr  released  and  discharged  from  all  liability  there- 
under, and  covenants  therein.  And  the  said  party  of  the 
second  part  having  been  heretofore  duly  organized  as  a 
corporation  under  the  laws  of  said  State  for  constructing  and 
maintaining  a  railroad  on  the  entire  route  first  hereinbefore 
mentioned  and  described,  and  proposing  to  construct  on 
said  route,  first,  the  section  of  such  railroad  between  a  point 
at  or  near  said  Pajaro  depot  and  a  point  on  the  westerly  side 
of  said  San  Lorenzo  river,  and  within  the  corporate  limits 
of  the  town  of  Santa  Cruz,  which  point  last  referred  to  is 
hereafter  to  be  located  by  said  party  of  the  second  part; 
and  said  party  of  the  second  part  having  solicited  the 
said  Board  to  grant  the  aid  of  said  county  in  the  construc- 
tion of  such  railroad,  and  the  terms  offered  by  said  party  of 
the  second  part  appearing  to  said  Board  to  be  advantageous 
to  said  county,,  and  it  appearing  that  said  county  will  be 
greatly  benefited  by  the  construction  of  such  railroad,  or 
any  part  thereof;  now,  therefore,  this  contract  witnesseth, 
that  in  consideration  of  the  premises  and  of  the  agreements 
herein  named,  to  be  dond  and  performed  by  said  party  of 
the  second  part,  the  said  party  of  the  first  part  has  agreed, 
and  hereby  does  agree  with  said  partv  of  the  second  part,  to 
issue,  deliver,  and  donate  unto  said  party  of  the  secotifl 
part,  in  aid  of  the  construction  of  such  railroad,  bonds  of  the 
said  county  of  Santa  Cruz,  in  amounts  and  at  the  times,  and 
upon  the  terms  as  herein  stated;  said  bonds,  as  herein  pro- 
vided, shall  be  payable  in  gold  coin  to  said  party  of  the 
second  part  and  to  the  holders  of  such  bonds  within  twenty 
years  from  the  date  of  their  issue,  at  the  office  of  the 
Treasurer  of  said  county,  and  shall  bear  interest  in  like  coin 
at  the  rate  of  seven  per  cent,  per  annum,  and  the  install- 
ments of  interest  shall  be  payable  semi-annually  on  the  first 
Mondays  of  January  and  July  of  each  year,  on  coupons  to 
be  issued  and  delivered  with  such  bonds,  and  each  of  such 
bonds  shall  be  of  the  denomination  of  not  less  than  $100 
nor  more  than  $1,000,  signed  by  the  Chairman  of  said  Board 
and  by  the  Treasurer  and  Clerk  of  said  county  and  under 
the  seal  of  said  county,  the  interest  coupons  to  be  signed  by 
the  Treasurer  and  Clerk  of  said  county.  Such  bonds  are 
prepared  for  signing  in  the  following  form,  to  wit :    Number 

.     State    of    California.     Dollars.     Bond    of    the 

county  of  Santa  Cruz,"  etc.,  etc. 

The  contract  further  provides  that  when  five  miles  of  the 
road  are  completed  and  a  construction  train  has  been  run 
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over  the  same,  there  shall  be  issaed  to  the  company  bonds 
of  the  county  to  the  amount  of  $30,000,  and  upon  the  con- 
struction of  every  mile  of  the  track  thereafter  and  the  passage 
of  a  construction  train  over  the  same,  there  shall  be 
issued  to  the  railroad  company  bonds  of  the  county  to  the 
amount  of  $6,000.  The  contract  then  proceeds  to  provide 
for  a  notice  to  be  given  of  the  construction  of  the  road  as  it 

{)rogressed,  for  an  examination  and  inspection  of  the  same, 
or  an  acceptance  thereof  by  the  county,  .and  for  the  issue 
of  bonds  as  the  road  was  built,  at  the  rate  of  $6,000  per 
mile.  There  are  numerous  other  clauses  in  the  contract 
which  it  is  unnecessary  to  notice  for  the  purposes  of  this 
opinion. 

It  appears  from  the  evidence  in  the  case  that  the  railroad 
company  commenced  work  on  the  first  section  of  its  road 
and  prosecuted  the  work  thereon  with  reasonable  diligence 
until  the  same  was  completed  from  the  city  of  Santa  Cruz  to 
the  Pajaro  depot;  that  the  company  built  a  bridge  over  and 
across  the  San  Lorenzo  river;  that  the  road  was  constructed 
in  the  manner  provided  for  and  in  accordance  with  the  con- 
tract; that  a  construction  train  was  run  over  the  road;  that 
it  was  inspected  by  the  Board  of  Supervisors;  that  it  was 
duly  accepted,  and  the  Board  of  Supervisors,  on   the  ninth 

1  diiy  of  December,  1874,  ordered  that  $30,000  of  the  bonds 

[  of  the  county  be  issued  to  the  company. 

^  It  further   appears  that  on  or   about   the   eleventh  day 

f  of  December,  1874,  a  suit  was  commenced  by  one  William 

H.  Patterson,  in  the  District  Court  of  the  Twentieth  Judicial 
District,  against  the  Board  of  Supervisors  of  the  county  of 
Santa  Cruz,  praying  for  an  injunction  to  restrain  and  enjoin 
the  defendants  from  issuing  to  the  railroad  company  any 
bonds  on  account  of  tlie  construction  of  said  road,  and 
thereupon  an  injunction  was  issued  in  pursuance  of  the 
prayer  of  the  complaint.  The  case  of  Patteison  vs.  The 
Supervisors  was  afterwards  tried  upon  its  merits,  and  on  the 
twenty-third  day  of  February,  1876,  a  decree  was  entered 
therein  declaring  that  the  proceedings  of  the  Board  were 
legal  and  valid;  that  the  issuance  of  the  bonds  should  not 
be  in  any  manner  restrained  or  enjoined,  and  thereupon  the 
injunction  previously  issued  was  dissolved. 

After  the  judgment  of  the  Twentieth  District  Court  dis- 
solving the  injunction  referred  to  above,  that  is  to  say,  on 
or  about  the  twenty-fifth  day  of  February,  1876,  the  Board 
of  Supervisors  of  Santa  Cruz  County  issued  and  delivered 
to  the  Santa  Cruz  Railroad  Company  130,000  of  bonds,  each 
of  which  was  in  the  following  form. 
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^'  In  porsaance  of  an  Act  of  the  Legislature  of  the  State 
of  California,  entitled  *An  Act  to  empower  the  Board  of 
Supervisors  of  the  several  counties  of  the  State  to  aid  in 
the  construction  of  a  railroad  in  their  respective  counties,' 
approved  April  4,  1870,  and  of  an  Act  supplemental  thereto, 
approved  April  4,  1870,  and  in  accordance  with  the  terms 
of  a  contract  entered  into  by  the  Board  of  Supervisors  of 
said  county  on  the  fourth  of  August,  1873,  with  the  Santa 
Cruz  Bailroad  Company,  which  said  contract  is  entered  upon 
the  minutes  of  the  Board  of  Supervisors  in  volume  3,  pages 
279,  280,  281,  282,  283,  284,  285,  286: 

"  The  county  of  Santa  Cruz  owes  and  will  pay  at  the  office 
of  the  County  Treasurer  in  the  town  of  Santa  Cruz,  State  of 
California,  to  the  Santa  Cruz  Railroad  Company,  or  the 
holder  of  this  bond,  within  twenty  years  from  the  date  of 
these  presents,  the  sum  of  one  thousand  dollars  in  U.  S. 
gold  coin,  with  interest  thereon  at  the  rate  of  seven  per 
cent,  per  annum  in  like  gold  coin,  from  the  date  hereof 
until  paid;  interest  payable  semi-annually  on  the  first 
Mondays  of  January  and  July  of  each  year,  on  the  surrender 
to  said  County  Treasurer  of  the  coupon  for  said  interest." 

The  coupon  attached  to  each  of  the  bonds  is  in  the  follow- 
ing form  : 

*' Coupon  No.  41.  On  the  23d  of  February,  a.  d.  1896, 
the  county  of  Santa  Cruz  will  pay  to  the  Santa  Cruz  Railroad 
Company,  or  bearer,  at  the  County  Treasurer's  office,  ten 
and  twenty-one  one  hundredths  dollars  in  U.  S.  gold  coin, 
interest  due  on  Bond  No.  1." 

On  the  twentieth  day  of  March,  1875,  and  at  divers  times 
between  that  date  and  the  fifteenth  day  of  November  of  that 
year,  the  Santa  Cruz  Railroad  Company  presented  and  filed 
with  the  Board  of  Supervisors  written  notices  and  communi- 
cations informing  them  of  the  completion  of  fourteen  addi- 
tional miles  of  the  road,  and  thereupon  proceedings  were 
regularly  taken  by  the  Board  to  inspect  and  examine  the 
same,  and  after  such  examination  and  inspection,  the  follow- 
ing order  was  passed : 

"It  is  therefore  ordered  by  the  Board  of  Supervisors  of 
the  county  of  Santa  Cruz,  that  there  be  issued  and  delivered 
to  the  Santa  Cruz  Railroad  Company,  bonds  of  said  county 
of  Santa  Cruz,  to  the  amount  of  eighty-four  thousand 
dollars,  in'  sums  of  one  thousand  dollars  each,  payable 
within  twenty  years  of  their  date  in  United  States  gold  coin, 
and  bearing  interest  in  like  coin,  at  the  rate  of  seven  per 
cent,  per  annum  from  their  date,  and  interest  payable  semi- 
annually on  the  first  Mondays  of  January  and  July  of  each 
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year,  in  pursuance  of  the  terms  of  said  contract  between  the 
county  01  Santa  Cruz  and  the  Santa  Cruz  Railroad  Compaiiy« 
and  that  said  bonds  be  signed  by  the  chairman  of  this 
Board  and  by  the  County  Treasurer  and  County  Clerk,  and 
under  the  seal  of  said  county,  and  the  interest  coupons  to 
be  si^ed  by  said  Treasurer  and  said  Clerk. 

"It  is  further  ordered,  that  each  of  the  bonds  issued  to 
the  said  railroad  company  under  said  contract,  shall  be  of 
the  denomination  of  one  thousand  dollars." 

In  pursuance  of  the  above  order  bonds  were  issued  to  the 
Santa  Cruz  Bailroad  Company  to  the  amount  of  184,000. 
These  bonds  were  in  form  similar  to  the  bonds  for  $30,000 
previously  issued  to  the  railroad  company. 

All  of  these  bonds  were,  within  tnree  months  from  the 
issuance  thereof,  sold  and  disposed  of  by  the  railroad  com- 
pany, and  on  the  second  day  of  August,  1879,  they  were 
purchased  and  paid  for  by  the  plaintiff,  the  Nevada  Bank  of 
San  Francisco,  in  the  ordinary  course  of  business,  at  the 
rate  of  ninety-five  cents  on  the  dollar,  and  were  purchased 
under  the  belief  that  the  same  were  legal  and  valid. 

On  the  third  day  of  January,  1881,  the  coupons  on  the 
bonds  which  fell  due  on  the  first  of  that  month  were  pre- 
sented to  the  defendant,  the  Treasurer  of  the  county  of  Santa 
Cruz,  and  payment  thereof  was  demanded,  which  ws^  ^' 
fused  by  the  defendant,  although  he  at  that  time  had  s^*" 
cient  funds  on  hand  specially  provided  by  law  foir  ^^ 
purpose,  to  pay  said  coupons;  and  this  is  an  applicati<5n  to 
the  Court  for  a  peremptory  writ  of  mandamus  to  compel  *^® 
defendant  as  Treasurer  of  said  county  to  pay  such  coixp^^^* 

There  are  other  facts  presented  by  tiie  pleading"^  ^ 
report  of  the  referee  to  whom  this  case  was  referred  Tor  ^^ 
purpose  of  taking  and  reporting  the  facts  therein,  bi3.t  we 
deem  it  unnecessary  to  consider  them. 

The  question  presented  for  our  decision  is  si^Pv 
this:  Are  the  bonds  in  the  hands  of  the  plaintiff,  clai^j^S 
the  same  as  a  bona  fide  purchaser  for  value,  valid  and  birJ^^"^8 
upon  the  county  of  Santa  Cruz  ? 

The  Act  of  April  4,  1870,  as  appears  from  its  title,  as  ^®" 
as  from  its  clearly  expressed  object,  was  intended  to   *  *®^' 
power  the  Board  of  Supervisors  of  the  several  counties  r 
the  State  to  aid  in  the  construction  of  a  railroad  in    ^beii 
respective  counties, "  and  the  only  restrictions  imposed  tapoD 
the  Board  were  that  the  bonds  to  be  issued  for  such  ^" 
should  not  exceed  five  per  cent,  of  the  value  of  the  tax«We 
property  of  the  county;  and  further,  that  the  questiari  ol 
granting   such  aid   should   be   submitted  to   the  quali^^ 
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electors  of  the  county,  in  pursuance  of  Section  2  of  the  Act. 
The  question  of  granting  such  aid  was  submitted  to  the 
voters  of  the  county  of  Santa  Cruz,  and  the  proposition 
-was  for  a  road  **  beginning  at  or  near  Pajaro  depot,  on  the 
Southern  Pacific  Bailroad,  in  the  county  of  Monterey,  and 
running  thence  in  the  most  practicably  direct  route  through 
the  county  of  Santa  Cruz,  crossing  the  Pajaro  river,  near 
"Watsonville,  between  the  county  road  leading  to  Sequel  and 
the  bay  of  Monterey,  and  thence  runniog  along  or  near  the 
coast  to  the  boundary  of  said  county,  near  the  southeast 
comer  of  Point  New  "fear's  Kanch, "  and  the  order  was : 

**Now,  therefore,  it  is  ordered,  and  notice  is  hereby 
given,  that  at  the  next  general  election  to  be  held,  etc., 
there  shall  be  submitted  to  the  people  the  question  whether 
the  Board  of  Supervisors  shall  be  authorized  to  grant,  upon 
terms  which  may  appear  to  them  to  be  advantageous  to  the 
county,  the  aid  of  the  county  of  Santa  Cruz,  as  follows: 
When  five  miles  of  said  first  section  of  said  railroad  shall 
have  been  constructed,  and  a  construction  train  run  over  the 
same,  there  shall  be  issued  and  delivered  to  said  party  of  the 
second  part  by  the  said  party  of  the  first  part,  bonds  of  said 
county  to  the  amount  of  130,000,  and  upon  the  construction 
of  every  mile  of  track  thereafter  of  such  railroad,  and  the 
passage  of  a  construction  train  over  the  same,  there  shall  be 
issued  and  delivered  as  last  aforesaid,  to  the  said  party  of 
the  second  part,  bonds  of  said  county  to  the  amount  of 
$6,000,  and  so  on  until  the  construction  of  said  railroad  is 
completed;"  and  it  was  provided  in  the  proposition  submitted 
to,  and  adopted  by  the  vote  of  the  people,  that  bonds  should 
be  issued  at  the  rate  of  not  more  than  16,000 /or  every  mile  of 
main  track  actually  constructed.  It  is  claimed  on  behalf  of 
defendant,  first,  that  the  contract  was  an  unilateral  one, 
and  therefore  not  binding  upon  the  county;  second,  that  the 
Board  of  Supervisors  had  no  power  to  enter  into  a  contract 
for  the  construction  of  a  railroad  which  did  not  extend  over 
the  entire  route,  from  Pajaro  depot  on  the  south  to  Point 
New  Tear's  Kanch  on  the  north;  and  thirds  that  the  Act  of 
1879  was  repealed  before  the  bonds  were  issued. 

If  the  contract  did  not  contain  any  stipulation  on  the  part 
of  the  railroad  company  to  build  the  road  or  to  do  any  other 
act,  we  can  see  no  good  reason  why  the  party  of  the  first 
part  should  not  be  bound  by  its  promise  or 'agreement,  pro- 
vided the  railroad  company,  acting  upon  such  promise  or 
a^eement,  proceeded  to  construct  the  road  in  accordance 
with  the  conditions  set  forth  in  the  contract.  It  may  be  that 
the  county  could  have  withdrawn  its  promise  of  aid  at  any  time 
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before  work  was  done  on  the  faith  of  the  promise;  but  after 
the  work  was  done  and  the  contract  was  executed,  the  county 
could  not  escape  from  its  liability  on  the  ground  that  the 
company  did  not,  in  the  first  instance,  obligate  itself  to  con- 
struct the  road.  If  A  promise  B  to  pay  him  a  stipulated 
sum  for  a  certain  service,  and  B  renders  the  service  without 
any  contemporaneous  promise  to  do  so,  can  it  be  doubted 
that  A  will  be  bound  hj  his  promise?  The  following  au- 
thorities are  referred  to  in  support  of  the  point  that  the  con- 
tract was  binding  on  the  county  after  performance  by  the 
Company,  even  if  it  was  unila/eial:  Barnes  vs.  Peiine,  ^ 
Barb.  211:  Bobeii^on  vs.  Marsh,  3  Scam.  198;  Chitty  ^^ 
Contracts,  64;  Train  vs.  Gold,  5  Pick.  879;  White  ya.  Ba:d^s 
71  N.  Y.  254. 

But  is  it  true  that  the  railroad  comoany  did  not  agree 
promise  to  do  anything  on  its  part?    The  contract  contains 
the  following  agreement  or  promise  by  the  company  :  **  ^Ajad 
the  said  party  of  the  second  part  (the  company)  has  agreed 
and  hereby  does  agree  to  and  with  the  said  party  of  the  first 
part  to  build,  construct  and.  finish  such  last-named  bridge 
(across  the  San  Lorenzo  river),  and  to  lay  the  track  of     said 
railroad  from  the  easterly  bank  of  said  last-named  river  to  a 
point  on  the  westerly  side  thereof,  within  three  hundred    f ^^* 
of  said  bay,  in  three  months  after  said  bonds  of  saidcoiaxity, 
to  the  amount  of  $90,000,  shall  have  been  issued  and  cl^l^^' 
ered  to  said  party  of  the  second  part."    There  is  also  a  cl**^^^ 
in  the  contract  to  the  efiect  that  the  aid  is  granted  in  li^^  ^i 
a  former  aid  of  $100,000,  which  is  surrendered  and  cano^l^* 
by  the  express  terms  of  the  contract.     Here  we  find  a  ^tip^' 
cient  consideration,  if  any  were  necessary,  for  the  proxxi^^ 
on  the  part  of  the  county. 

The  second  point  made  on  behalf  of  the  defendant  invol^^^ 
an  attack  upon  the  contract,  on  the  ground  that  theBoaX"^  ^ 
Supervisors  had  no  power  to  make  it,  because  it  did  not  I'^^ 
vide  for,  and   the  Santa   Cruz  Bailroad   Company  was     ^^ 
bound  under  it  to  construct  the  road  along  the  entire  ^ou^^',  ^ 

In  this  connection  it  is  proper  to  notice  the  fact  thatJ   ^zt^ 
Act  of  April  4,  1870,  does  not  provide  for  a  contract  bet«*'  ~  ^ 
the  county  and  the  railroad  company,  but  simply  empo"^' 
the  county  to  aid  in  the  construction  of  railroads  upon    ^      ^ 
tain  terms.     The  aid  authorized  by  the  law,  and  intende<3    *?^ 
the  parties,  was  to  be  granted   as  the  work  progressed*    ^^ 
order  to  assist  and  enable  the  company  to  pay  for  the  ^'<^^  - 
and  construct  the  road ,  and  it  never  was  contemplated  *y^ 
the   entire  work   should  be  completed  and  paid  for  by  *^ 
company  before  the  bonds  should  be  issued.     {Kennicott  ^^' 
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Suprs.,  16  Wall.  466.)  This  would  not  be  aiding  the  com- 
pany in  the  construction  of  the  road,  but  would  be  simply 
reimbursing  the  company,  in  whole  or  in  ^art,  its  money  ex- 
pended in  building  the  road.  This  view  is  fortified  by  the 
proposition  submitted  to  the  electors,  which  was  that  the 
coiintj  should  aid  the  railroad  company  in  the  construction 
of  it3  road  by  issuing  and  delivering  to  it  bonds  ^'  at  the  rate 
of  not  more  than  six  tliousand  dollars  per  jnile  for  every  mile  of 
main  track  actually  constructed.''  The  bonds  should  have 
been  issued  for  every  mile  when  constructed  (after  the  com- 
pletion of  the  first  five  miles),  and  it  is  fair  to  presume  that 
they  would  have  been  so  issued  if  the  Board  had  not  been 
enjoined  by  the  order  of  the  Twentieth  District  Court. 

The  Bank  of  Nevada  purchased  the  bonds  for  value,  with- 
out notice  of  any  infirmity  in  them,  and  the  only  question  is 
one  of  power  in  the  Boara  to  issue  them.     (CroraweU  vs.  Tlie 
County  of  Sac,  96  U.  S.  51;  1  Dillon  Mun.  Corp.,  Sec.  515, 
and  authorities  there  cited.)     If  the  Board  did  not  have  the 
power  to  issue  the  bonds  there  could  be  no  such  thing  as  a 
0071U  fide  holder  of  them,  as  any  purchaser  would  be -held  to 
have  notice  of  the  fact  that  there  was  a  total  want  of  author- 
ity."    {lownship  of  East  Oakland  vs.  Skinner,  94  U.  S.  258.) 
"The   following  doctrines  are  too  well  settled  to  beany 
longer  open  to  question.     A  bona  fide  purchaser  of  negotiable 
paper  for  value  before  maturity,  takes  it  freed  from  all  in- 
nrmities  in  its  origin,  unless  it  is  absolutely  void  for  want  of 
power  in  the  maker  to  issue  it,  or  its  circulation  is  by  law 
prohibited.     Municipal  bonds  payable  to  bearer  are  subject 
to  the  same  rules  as  other  negotiable  paper."     (1  Dillon  on 
Mun.  Corp.,  Sec.  113,  and  authorities  there  cited.)     Speak- 
ing farther  on  this  subject  the  same  author  says  :  "  The  Su- 
preme Court  of  the  United  States  has  upheld  the  rights  of 
the  holders  of  municipal  securities  with  a  strong  hand,  and 
has   set  a  face   of  flint  against  repudiation.''     (Id.  513.) 
"It"   (the   Supreme    Court  of    the   United    States)    "has 
adopted,  when  necessary  to  protect  the  bona  fide  holders  of 
such  securities,  liberal  construction  of  statutes  and  charters 
authorizing  the  creation  of  such  debts.     Against  such  hold- 
ers it  has  given  no  favor  to  defenses  based  upon  mere  irreg- 
ularities in  the  issue  of  the  bonds  or  non-compliance  with 
preliminary  requirements,  not  going  to  the  question  of  power 
to  issue  them.'      (Id.  515.) 

It  is  claimed  in  the  case  now  under  consideration  that 
there  was  a  want  of  power  on  the  part  of  the  Board  of  Super- 
visors to  make  any  contract  or  to  issue  any  bonds  for  a  por- 
tion of  the  road;  and  that  is  the  only  ground  upon  which  the 
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question  of  power  can  arise.  There  is  no  charge  of  fraud  or 
unfair  dealing  on  the  part  of  the  Board,  and  me  most  tibat 
can  be  said  against  its  action  is  that  it  provided  in  the  first 
place  for  the  construction  of  that  section  of  the  road  lying 
between  the  city  of  Santa  Cruz  and  the  Pajaro  depot.  In 
this  we  can  see  no  just  cause  of  objection  or  complaint,  for 
that  was  the  most  important  section  of  the  road;  and  its  com- 
pletion brought  a  large  portion  of  the  county  of  Santa  Cruz 
into  direct  communication  with  the  Southern  Pacific  road, 
and  thereby  opened  a  lengthy  line  of  travel  north  and  south 
with  other  portions  of  the  State. 

It  does  not  appear  that  there  was  not  an  intention  on  the 
part  of  the  Board  of  Supervisors  to  extend  the  road  in  a 
northerly  direction  from  Santa  Cruz  to  its  northerly  termi- 
nus; and  after  appropriating  one-half  of  the  $240, (KM)  of  the 
bonds  to  the  first  section  of  the  road — about  one-half  of  the 
entire  route — there  remained  to  be  issued  a  corresponding 
amount  of  bonds  to  aid  in  the  construction  of  the  otner  half 
of  the  railroad. 

It  remains  only  for  us  to  say  that  in  our  opinion  the  bonds 
were  not  issued  without  power;  that  they  were  valid  when 
issued,  and  are  ^ood  and  binding  upon  the  county  in  the 
hands  of  the  plaintiff. 

There  is  but  one  other  question  to  be  determined,  and  that 
relates  to  the  effect  of  the  Act  of  January  14, 1874,  repealing 
the  Act  of  April  4,  1870.  This  question  has  been  passed 
upon  in  several  cases.  It  is  found  in  the  report  of  the  ref- 
eree that  the  Santa  Cruz  Bailroad  Company  commenced 
work  on  its  road,  under  the  contract  between  it  and  the 
county,  on  the  25th  day  of  October,  1873,  and  prosecuted 
the  same  with  reasonable  diligence ;  but  the  repealing  Act 
was  not  passed  until  January  14,  1874.  In  view  of  the  facts 
of  this  case  the  validiir  of  the  bonds  was  not  affected  by  the 
repeal  of  the  Act  of  April  4,  1870.  {Ibum  of  Concord  vs. 
Savings  Bank,  92  U.  S.  630;  Steamship  Company  vs.  Jdiffe,  2 
"Wallace,  450;  Montgomery  vs.  Casson^  16  Cal.  189.) 

Let  the  writ  issue. 

CONCUKRING    OPINIONS, 

The  only  objection  to  the  validity  of  the  bonds  which  seems 
to  us  to  merit  any  serious  consideration  is,  that  after  a  ma- 
jority of  the  electors  voting  upon  the  proposition  to  issne 
bonds  to  aid  in  the  construction  of  a  raiLroad  upon  a  certain 
specified  route,  between  two  certain  specified^  points,  had 
voted  in  favor  of  granting  such  aid,  the  Board  of  Supervisors 
entered  into  an  agreement  whereby  said  Board  agreed  to 
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issue  bonds  to  the  amount  of  six  thousand  dollars  per  mile 
for  the  coDstruction  of  a  railroad  on  said  route  for  a  distance 
less  than  the  entire  distance  between  the  termini  mentioned 
in  the  proposition  submitted  to  said  electors.  And  that  ob- 
jection is  founded  upon  the  hypothesis  that  it  was  the  under- 
standing of  the  electors  who  voted  upon  the  proposition 
that  in  consideration  of  the  aid  granted  the  entire  road  should 
be  constructed. 

There  is  but  one  way  at  which  we  can  arrive  at  the  inten- 
tion of  the  electors  who  voted  upon  the  proposition  to  grant 
aid,  and  that  is  by  an  inspection  of  the  proposition  itself. 

The  proposition  voted  upon,  as  stated  in  the  notice  of 
the  election,  was  substaotially  as  follows :  That  the  Board  of 
Supervisors  should  be  authorized  to  grant  (in  lieu  of  the  aid 
of  one  hundred  thousand  dollars,  previously  authorized  to  be 
granted  in  the  construction  of  a  railroad  connecting  the  town 
of  Santa  Cruz  with  the  Southern  Pacific  Bailroad)  %ipon  terms 
which  might  appear  to  said  Board  advantageous  to  said  county, 
**  in  the  construction  of  a  railroad  on  the  route  "  described  as 
'*  beginning  at  or  near  the  Pajaro  depot,  on  the  Southern 
Pacific  Eailroad,  in  the  county  of  Monterey,  and  running 
thence  in  the  most  practicably  direct  route  through  the 
county  of  Santa  Cruz,  crossing  the  Pajaro  river  near  Wat- 
sonville,  and  crossing  the  San  Lorenzo  river  between  the 
county  road  leading  to  Sequel  and  the  bay  of  Monterey,  and 
thence  along  or  near  the  coast  to  the  boundary  of  said 
county,  near  the  southeast  comer  of  the  Point  New  Tear's 
Banch,"  *  *  **  to  an  amount  of  not  exceeding  in  the  ag- 
^egate  the  sum  of  two  hundred  and  forty  thousand  dollars, 
m  the  bonds  of  Santa  Cruz  County,  as  proposed  by  said 
Board,  to  be  issued  at  the  rate  of  not  .more  than  six  thou- 
sand dollars  per  mile  for  every  mile  of  main  track  actually 
constructed." 

The  vote  was  in  favor  of  aiding  in  the  construction  of  a 
railroad  on  a  route  "  beginning  at  or  near  Pajaro  depot," 
and  *  *  ending  at  the  boundary  of  said  county,  near  the  south- 
east comer  of  the  Point  New  Tear's  Banch.  And  the  Board 
of  Supervisors  were  authorized  **  to  grant  upon  terms  which 
to  them"  might  **  appear  advantageous  to  the  county"  the 
aid  of  the  county  in  the  construction  of  a  railroad  on  that 
route,  in  the  bonds  of  the  county,  ''  to  be  issued  at  the  rate 
of  not  more  than  six  thousand  dollars  per  mile  for  every  mile 
of  main  track  actually  constructed, "  until  the  aggregate  of 
the  bonds  so  issued  should  amount  to  1240,000. 

Now  it  is  not  claimed  that  so  much  of  the  road  as  has 
been  actually  constructed  was  not  constructed  on  the  route 
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designated  in  the  proposition  which  was  submitted  to  the 
electors  of  the  county.  But  it  is  claimed  that  the  Board  of 
Supervisors  was  not  authorized  to  agree  to  issue  bonds  at 
the  rate  of  six  thousand  dollars  per  mile  for  any  number  of 
miles  less  than  the  whole  number  between  the  terminal 
point  of  the  route.  The  Board,  however,  was  expressly 
authorized  to  grant  said  aid  upon  terms  which  might  appear 
to  it  to  be  advantageous  to  the  county,  and  if  it  appeared  to 
it  to  be  advantageous  to  the  county  to  aid  in  the  construction 
of  nineteen  miles,  and  no  more,  of  the  road  constructed  on 
the  route  designated,  it  is  not  the  province  of  this  Court  to 
review  the  decision  of  the  Board  upon  that  question.  We 
are  bound  to  assume  that  it  appeared  to  the  Board  to  be  ad- 
vantageous to  the  county  to  have  no  more  than  nineteen 
miles  of  that  road  constructed,  at  an  expense  of  six  thousand 
dollars  per  mile  to  the  county,  until  we  are  convinced  that 
it  appeared  otherwise  to  said  Board. 

The  Board  was  not  bound  to  issue  bonds  at  the  rate  of 
six  thousand  dollars  per  mile  for  every  mile  of  raihroad 
which  might  be  constructed  between  terminal  points  men- 
tioned in  the  proposition  to  grant  aid.  But  it  was  authorized 
to  issue  them  at  the  rate  of  six  thousand  dollars  per  mile  for 
ev^ry  mile  of  main  track  actually  constructed.  And  whether 
it  issued  them  at  the  rate  of  six  thousand  dollars  per  mile 
for  a  part  of  the  distance  or  for  the  entire  distance,  it  was 
issuing  them  in  aid  of  the  construction  of  a  railroad  on  the 
route  designated  in  the  proposition  upon  which  the  electors 
had  voted.  By  aiding  in  the  construction  of  nineteen  miles 
of  railroad  on  the  route  designated,  the  county  was  aiding 
pro  tanto  in  the  construction  of  it  from  one  to  the  other  of 
the  terminal  points  mentioned  in  said  proposition.  If  it 
was  the  intention  of  the  electors  voting  upon  the  proposition 
to  grant  the  aid  of  the  county  in  the  construction  of  a  rail- 
road upon  the  route  specified,  that  said  aid  should  not  be 
granted  except  upon  the  condition  that  a  railroad  should  be 
constructed  the  entire  length  of  the  route,  it  must  be  ad- 
mitted, we  think,  that  they  have  failed  to  express  that  inten- 
tion. And  if  they  have,  it  is  no  part  of  the  duty  of  this  Court 
to  supply  the  omission.  It  is  our  duty  to  construe  the  con- 
tract which  the  parties  have  made — not  to  make  one  for  them. 

The  construction  which  we  have  put  upon  the  vote  of  a 
majority  of  the  electors  who  voted  upon  the  proposition  to 
issue  bonds  in  aid  of  the  construction  of  said  railroad  is  in 
accord  with  that  which  the  Board  of  Supervisors  practically 
put  upon  that  vote;  and  the  people  of  said  county  acquiescea 
in  that  construction  for  a  considerable  period  of  time,  by 
o£fering  no  resistance  to  the  issuing  of  the  bonds,  and  by 
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paying  the  interest  upon  them  semi-annually  for  a  period  of 
more  than  four  years,  three  of  which  preceded  the  purchase 
of  said  bonds  by  the  petitioner  herein.     It  is  not  necessary  to 
invoke  the  doctrine  of  **  municipal  decision,"  or  of  estoppel, 
of  which  it  is  one  of  the  forms,  to  the  extent  that  it  has 
•  been  applied  by  the  Supreme  Court  of  the  United  States  in 
cases  involving  the  validity  of  municipal  bonds,  in  order  to 
sustain  the  validity  of  these  bonds.     In  a  late  treatise  on 
Public  Securities  the  author  says :  "It  has  often  happened 
in  the  cases  which  have  come  before  the  Supreme  Court  of 
the  United  States  that  the  municipalities  which  .sought  to 
evade  the  force  of  the  bonds  issued  on  their  behalf  had  re- 
ceived the  proceeds  of  the  bonds,  enjoyed  the  benefits  of 
the  improvements  made  by  them,  paid  the  interest  for  many 
years,  and  these  circumstances  as  well  as   the  doctrine  of 
municipal  decision,  have  influenced  the  Court  in  their  deter- 
minations."   And  then  adds:  '*It  is  not,  however,  against 
these  decisions,  when  these  different  elements  are  combined, 
that  we  make  our  protest."     (Burroughs  on  Public  Securities, 
p.  341.)     In  addition  to  those  enumerated  in  the  above  ex- 
tract, there  is  in  this  case  another  very  important  element, 
and  that  is  that  it  was  made  a  condition  precedent  to  the 
issuing  of  any  bonds  to  aid  in  the  construction  of  said  rail- 
road, that  a  certain  contract  by  which  said  county  had  agreed 
with  the  Santa  Cruz  and  Watsonville  Railroad  Company  to 
aid  it  to  the  extent  of  one  hundred  thousand  dollars  **  in  the 
construction  of  a  railroad  connecting  the  town  of  Santa  Cruz 
with  the  Southern  Pacific  Railroad,  at  or  near  the  town  of 
Watsonville,"  should   be   canceled;  and   it    appears    by    a 
recital  in  the  agreement  between  the  Board  of  Supervisors  and 
the  Santa  Cruz  Railroad  Company,  that  said  contract  with  the 
Santa  Cruz  and  Watsonville  Railroad  Company  was  **fully  and 
forever  canceled  and  annulled,  and  said  county  released  and 
discharged  from    all    liability    thereunder,  and    covenants 
therein."    That  liability  amounted  to  within  $14,000  of  the 
whole  amount  of  the  bonds  held  by  the  petitioner.     And  it  is 
not  even  suggested  that  the  liability  so  canceled  can  be  re- 
stored so  as  to  place  the  parties  in  the  same  condition  that 
they  were  in  prior  to  its  cancellation.     Does  not  that  present 
a  case  for  the  application  of  the  principle  of  estoppel  ? 

If  that  principle  can  be  applied  to  a  municipality,  it  is 
difficult  to  conceive  of  a  case  to  which  it  could  be  applied 
more  properly  than  to  the  one  at  bar.  Here  a  majority  of 
the  electors  voted  in  favor  of  a  proposition  which  will  at 
least  admit  of  the  construction  which  all  of  the  parties 
interested  in  it  practically  put  upon  it  for  a  period  of  four 
or   five  years  by  issuing  the  bonds  and    paying  interest 
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thereon,  and  now,  after  said  bonds,  which  are  negotiable, 
have  passed  through  several  hands,  this  Court  is  asked  to 
hold  that  such  construction  was  erroneous,  and  that  the 
petitioner,  who  paid  their  full  market  value,  should  hare 
made  that  discovery  before  purchasing  them,  although  it  does 
not  appear  that  any  tax-payer,  Supervisor,  Treasurer,  or  legal 
adviser  of  the  county  made  it  until  some  time  afterward. 

That  which  it  is  now  claimed  constituted  a  condition  prece- 
dent to  the  power  to  issue  the  bonds  is  certainly  not  clearlj 
expressed  in  the  proposition  submitted  to  the  electors,  and 
for  which  a  majority  of  them  voted,  and  it  seems  to  us  inex- 
plicable that  if  such  a  condition  had  been  supposed  to  exist, 
the  Board  of  Supervisors  should  have  been  permitted  to 
issue  the  bonds  in  utter  disregard  of  it,  when  any  tax-payer 
in  behalf  of  himself  and  all  other  tax-payers  of  the  conntj. 
could  have  intervened  and  prevented  the  issue  of  them. 
And  it  is  still  more  inexplicable  to  us  that  under  such  cir- 
cumstances the  interest  on  the  bonds  should  have  been  paid 
for  a  period  of  four  or  five  years  without  a  word  of  protest 
from  any  tax-payer,  so  far  as  we  are  a'd vised.  "They  had 
opportunity,  before  innocent  third  persons  could  be  injured 
or  committed  to  the  acts  of  their  public  agents,  to  enjoin 
the  proceeding  and  protect  themselves;  they  did  not  seek 
that  protection;  but  now,  when  they  have  received  all  the 
fruits  of  the  contracts  of  their  agents  from  third  persons, 
who  have  acted  upon  their  recognition  of  the  authority  of 
their  agents,  they  ask  the  privilege  of  denying  this  reccini- 
tion,  and  thus  escape  from  their  obligations.  It  is  too  Tate 
for  them  to  do  so  as  against  innocent  third  persons.  They 
are  concluded  not  simply  by  the  acts  of  their  public  agents 
but  their  own."     (State  vs.  Van  Home,  7  Ohio  St.  327.) 

If  the  construction  of  the  power  conferred  upon  the  Board 
of  Supervisors,  for  whom  the  respondent  contends  was 
clearly  the  correct  one,  we  might  be  compelled  to  hold  that 
the  petitioner  was  chargeable  with  notice  of  the  want  of  au- 
thority in  the  Board  of  Supervisors  to  enter  into  the  agree- 
ment which  they  eqtered  into  with  the  railroad  company. 
But  it  is  by  no  means  clear  that  that  construction  is  the  cor- 
rect one,  and  it  is  clear  that  during  a  period  of  four  or  five 
years  all  parties  interested  acted  as  if  it  was  not  the  correct 
one,  and  we  think  that  in  a  case  like  this,  that  circumstance 
is  entitled  to  great  weight.  Sharpsteik,  J. 

I  concur:    McKinstry,  J. 

I  concur  upon  the  second  ground  discussed  in  the  opinion 
of  Mr.  Justice  Sharpstein  and  for  the  reasons  by  him  given. 

Boss,  J. 
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DISSENTING  OPINION. 

Under  the  Act  of  April  4,  1870  (Stats.  1869-70,  p.  746,) 

a  Yote  was  had,    authorizing  the  granting  of  aid,   and  a 

coDtract  had  been  made  between  the  Board  of  Supervisors 

of  Santa  Cruz  and  the  Santa  Cruz  and  Watsonville  ilailroad 

Company,  by   which   aid   to   the  amount   of  $100,000  was 

granted  to  that  company  to  assist  in  the  construction  of  a 

railroad  from  the  town  of  Watsonville  to  the  town  of  Santa 

Cruz.     For  some  reason  the  work  did  not  progress.     On  the 

twenty-fifth  of  September,  1872,  the  Board  of  Supervisors 

made  an  order  for  an  election,  to  be  held  upon  the  proposition 

of  granting  aid  for  the  construction  of  a  railroad  from  a  point 

on  the  line  of  the  Southern  Pacific  Bailroad,  at  or  near  the 

Pajaro  depot,  thence  through  the  county  of  Sauta  Cruz  to 

the  northern   line   of  the   county,    near  Point  New  Tear's 

Ranch;  said  aid  to  be  §6,000  per  mile,  and  not  exceeding  the 

aggregate  of  $240,000,  interest  bearing  bonds  of  the  county 

to  be  issued  therefor;  said  aid  to  be  in  lieu  of  the  aid  of 

Woo,  000  theretofore  authorized  to  be  granted.     In  pursuance 

of  this  order  an  election  was  held,  and  the  result  was  in 

favor  of  the  proposition. 

Thereafter,  on  the  fifteenth  of  June,  1873,  the  Santa  Cruz 
£ailroad  Company  made  its  application  for  aid.  On  the 
eighteenth  of  June,  1873,  the  articles  of  incorporation  oi 
the  Santa  Cruz  Bailroad  Company  were  filed,  such  incorpo- 
ration being  for  the  purpose  of  constructing,  conducting,  and 
maintaining  an  iron  railroad  within  the  counties  of  Monterey 
and  Sauta  Cruz,  commencing  at  a  point  at  or  near  Pajaro 
Station,  on  the  Southern  Pacific  Bailroad,  in  the  county  of 
Monterey,  and  running  thence  to  and  through  the  county  of 
Santa  Cruz  to  the  northern  boundary  of  Santa  Cruz  County 
at  or  near  the  south  boundary  of  the  Bancho  Point 
Ano  Nuevo  (Point  New  Year's  Ranch,)  the  estimated 
length  of  said  railroad  being  forty  miles.  On  the  fourth  of 
dagxist,  1873,  the  Board  of  Supervisors  received  from  the 
Santa  Cruz  and  Watsonville  Bailroad  Company  a  release  of 
Hie  $100,000  aid,  and  on  the  same  day  Executed  a  contract 
vith  the  Santa  Cruz  Bailroad  Company,  in  which  was  recited 
he  before-mentioned  proposition  for  aid  in  the  construction 
)f  a  railroad  beginning  at  or  near  the  Pajaro  depot,  and 
hence  running  in  the  most  practicable  direct  route  through 
he  counties  oi  Monterey  and  Santa  Cruz,  to  the  boundary 
►/  Santa  Cruz  County,  near  the  southeast  corner  of  the  Point 
leisr  Tear's  Bancho,  by  the  issuance  of  bonds,  the  same  to 
►e  in  lieu  of  the  $100,000  before  authorized;  the  submission 
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of  the  proposition  to  the  voters  of  the  county;  the  election 
and  the  vote  in  favor  of  the  aid;  the  release  of  the  $100,000 
aid;  the  incorporation  of  the  Santa  Omz  Railroad  Company 
for  the  purpose  of  constructing  and  maintaining  a  railroad  on 
the  entire  route,  and  the  solicitation  of  the  company  for  aid 
in  the  construction  of  such  railroad.     The  contract  then  pro- 
ceeded to  declare  that  the  county  would  be  greatly  benefited 
by  the  construction  of  said  railroad  or  any  part  there/)/,  and 
provided  for  the  issuance  of  bonds  at  the  rate  of  $6,000  per 
mile  as  the  road  should  be  completed  in  sections  specified; 
but  provided  that  the  western  terminus  of  the  werk  to  be 
done  thereunder  should  be  at  a  point  within  the  corporate 
limits  of  the  town  of  Santa  Cruz.     The  company  was  anthor- 
ized  to  commence  its  work  at  a  point  near  the  town  of  Santa 
Cruz,  and  prosecute  the  same  easterly  to  Pajaro  Station.   It 
should   be  noticed   that   the   town   of  Santa  Cruz  is  about 
midway  between  the  two  ends  of  the  road ,  as  stated  in  the 
proposition  submitted  to  the  voters.     No  provision  was  made 
in  this  contract  for  the  construction  of  a  road  beyond  Santa 
Cruz,  nor   was  any  reference  made  thereto,  except  by  the 
recitals  above  stated ;  on  the  contrary,  it  is  perfectly  evident 
from  the  contract  that  the  Board  of  Supervisors  on  the  one 
hand,  and  the  railroad  company  on  the  other,  intended  tliat 
the  same  should  apply  only   to  tliat  portion  of  the  route  m 
should  be  between  Pajaro  and  Santa  Cruz.     The  work  oi 
construction  so  progressed  that  on  the  seventh  of  December, 
1874,  the  Board  of  Supervisors  made  an  order  for  the  issu- 
ance of  bonds  to  the  amount  of  $30,000.     At  this  point  one 
Patterson  brought  a  suit  against  the  Board  of  Supervisors 
for  the  purpose  of  restraining  the  issuance  of  the  bonds;  and 
such  proceedings  wore  had  that  on  the  twenty-third  of  Feb- 
ruary, 1875,  judgment   of  nonsuit  was   entered,  upon  the 
ground  that  the  plaintiff  had  failed  to  prove  a  sufficient  case. 
Thereafter,  in  1876,  the  road  having  been  constructed  from 
Pajaro  to  Santa  Cruz,  bonds  were  issued  to  the  Santa  Cmz 
Eailroad  Company — $30,000  on  the  twenty-fifth  of  Februaij, 
and  $84,000  on  the  eleventh  of  March.  The  bonds  on  theirface 
refer  to  the  Act  of  1870,  and  recite,  "  and  in  accordance  with 
the  terms  of  a  contract  entered  into  by  the  Board  of  Supe^ 
visors  of  said  county  on  the  fourth  day  of  August,  1876,  with 
the  Santa  Cruz  B.  B.  Co. ,  which  said  contract  is  entered  apon 
the   minutes  of  the  Board  of  Supervisors  in  Vol.  3,  pages 
279.  280,  281,  282,  283,  284,  285,  286."    On  the  seventh  of 
August,  1879,  the  plaintiff  purchased  the  bonds  through  a 
broker,    having  no  knowledge  of  the  then  holder,  paying 
therefor  95  per  cent,  of  the  par  value. 
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No  road  has  been  constructed  over  any  part  of  the  projected 
route  between  the  town  of  Santa  Cruz  and  the  northern 
bonodarv  line  of  the  county,  nor  has  such  construction  been 
or  attempted  to  be  provided  for. 

The  proceeding  is  a  petition  for  a  writ  of  mandate  re- 
quiriDg  the  respondent  as  County  Treasurer  to  pay  the 
coupons  on  the  bonds  held  by  petitioner.  The  petitioner 
claims  as  well  that  the  bonds  were  properly  issued,  and  are 
a  legal  charge  upon  the  county,  as  that  it  being  a  bonajide 
holder  for  value,  payment  cannot  be  disputed. 

In  our  opinion,  the  question  of  the  rights  of  bona  Jide 
holders  of  bonds  does  not  arise  and  is  not  for  consideration 
in  this  case.     The  bopds  on  their  face  refer  to  the  statute 
authorizing  the  granting  of  county  aid,  and  to  the  contract 
between  the  Board  of  Supervisors  and  the  railroad  company. 
Therefore,  the  bonds  are  as  though  the  statute  and  the  con- 
tract were  written,  word  for  word,  therein.     The  statute  au- 
thorized the  granting  of  county  aid;   the  election  was  held 
thereunder,    and  the  matter  submitted  was:    Shall  aid  be 
granted  for  the  construction  of  a  railroad  from  Pajaro  to  the 
northern  line  of  the  county  ?    Upon  that  question ,  and  that 
question  only,  thd  people  voted  to  grant  the  aid ;  for  that  pur- 
pose, and  for  that  purpose  only,   the  Board  of  Supervisors 
were  authorized  to  issue  bonds,  there  was  no  vote  upon  the 
granting  of  aid  for  any  less  distance;  the  contract  was  for 
**  one  section  "  only — from  Pajaro  to  Santa  Cruz — about  one 
half  the  entire  distance  voted  upon.     It  cannot  be  pretended 
that  it  is  or  has  been  the  intention  of  the  railroad  company 
to  complete  the  road.     It  is  manifest  that  it  was  the  inten- 
tion of  the  parties  who  conducted  the  transaction  on  the  part 
of  the  Board  of  Supervisors  and  the  railroad  company  to  take 
advantage  of  a  vote  which  had  been  had  for  granting  aid  for 
the  construction  of  the  road  for  the  whole  distance,  construct 
the  road  for  only  half  of  the  distance,  obtain  the  issuance  of 
bonds  for  that  half,  at  the  rate  of  $G,000  per  mile  ($120,000 
for  the  twenty  miles — that  probably  being  the  only  profitable 
part  to  build  or  operate) — and  then  omit  to  proceed  with  the 
further  construction.     The  contract,  which,  by  being  referred 
to,  is  a  part  of  each  and  every  bond,  refers,  also,  to  the  vote 
of  the  people  in  favor  of  aid  for  the  road  the  entire  distance — 
and  then,  after  so  referring,  assumes  to  authorize  the  rail- 
road company  to  construct  but  the  part,  the  track-laying  to 
commence  at  Santa  Cruz  and  extend  to  Pajaro*;  no  word  is 
written,  or  act  provided  for,  having  in  view  any  other  or  fur- 
ther construction.     Such  transactions  are  not  fair  dealing; 
and  of  such,  in  this  case,  holders  of  the  bonds  are  bound  to 
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take  notice.  It  is  a  qaestion  of  potver.  The  Board  of  Sn- 
pervisors  had  no  power  to  issue  bonds  to  aid  in  the  con- 
struction of  any  quantity  or  distance  of  road  less  than  ihd 
whole.  It  acted  under  a  limited  and  special  power  of 
attorney.  Possibly  bonds  might  have  been  issued  for  miles 
as  the  work  progressed,  but  the  holders  of  such  bonds  would 
be  under  the  burden  of  providing  for  or  requiring  the  entire 
construction.  The  Supreme  Court  of  the  United  States,  in 
Tovmship  of  East  Oaluand  ys.  Skinner ,  (4  Otto,  258,)  says: 
''  We  have  held  that  there  can  be  no  bona,  fide  holding  where 
the  statute  did  not  in  law  authorize  the  issue  of  the  bonds. 
The  objection  in  such  case  goes  to  the  point  of  power. 
There  is  an  entire  want  of  jurisdiction  over  the  subject.  It 
is  not  the  case  of  an  informality,  an  irregularity,  fraud,  or 
excess  of  authority  in  an  authorized  agent.  Where  there  is 
a  total  want  of  authority  to  issue  the  bonds  there  can  be  no 
such  thing  as  a  bona  fide  holding." 

As  was  said  above,  although  there  was  power  to  issue 
bonds  in  a  certain  case,  viz.,  for  the  construction  of  the  en- 
tire distance,  yet  there  was  7io  poioer  to  issue  in  aid  of  the 
construction  of  a  less  distance.  That  it  was  the  intent  of 
the  railroad  company  to  build,  and  of  the  Board  of  Super- 
visors to  have  built,  a  part  only,  is  clearly  manifest  from 
the  proceedings.  The  Board  declared  (see  contract  between 
the  Board  and  the  railroad  company) :  ''It  appearing  that 
said  county  will  be  greatly  benented  by  the  construction  of 
said  railroad  or  any  part  thereof.''  The  Board  had  not  power 
to  declare  any  benefit  from  a  part.  The  people  had,  by 
their  votes,  declared  the  extent  of  the  line  of  the  road,  ana 
the  Board  had  no  more  power  to  diminish  its  length  than  to 
increase  the  amount  of  aid.  The  intent  to  avoid  compUance 
with  the  law  is  apparent  upon  the  face  of  the  documents  re- 
ferred to  in  the  bonds;  and  the  purchaser  was  bound  to  take 
notice.  The  bonds  were  not  like  a  bill  of  exchange  or 
promissory  note,  **  a  courier  without  luggage" — buttnese 
transactions  were  tied  to  them ,  and  could  not  be  shaken  off. 

The  Supreme  Court  of  the  United  States,  in  Schod  Dis- 
trict va.  Imxirance  Co.  (13  Otto,  710,)  said:  **  As  the  bonds 
recite  that  they  were  issued  under  this  Act  [an  Act  which 
the  Court  held  not  to  give  authority  for  issuing  the  bonds  in 
question],  and  that  the  vote  was  taken  under  it,  we  cannot 
see  that  power  purposed  to  be  exercised  under  other  and 
very  different  circumstances,  can  be  invoked  to  give  validitr 
to  an  Act  which  is  void  by  the  authority  under  which  it  pro- 
fessed to  be  acting." 

It  has  been  repeatedly  urged  that  the  holders  of  bonds 
have  innocently  invested  their  money,  and  should,  as  inno- 
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cent  holders  of  public  securities,  be  protected,  They  are 
not,  however,  the  only  persons  to  be  considered.  Tax-payers 
are  equally  innocent;  tax-payers  are  not  to  be  subjected  to  ex- 
traordinary burdens,  or  even  ordinary  burdens,  except  by  law. 

To  this  case  may  be  applied  the  language  used  by  Justice 
Field,  concurred  in  by  Chief  Justice  Waite  and  Justices 
Grier  and  Miller,  in  dissenting  from  the  judgment  of  the 
Court  in  i?o^er5  vs.  Burlington,  3  Wall.  (U.  S.)  668:  *'In 
all  such  cases  the  mode  becomes  the  measure  of  the  power. 
*  *  *  This  is  not  a  case  where  the  doctrine  of  estoppel 
has  any  application.  It  is  not  a  case  where  the  purchaser 
of  the  bonds  was  misled  by  any  recitals  of  conformity  to  law. 
Here  the  statute  and  the  ordinance  of  the  city  of  Burlington, 
under  which  authority  to  issue  the  bonds  was  assumed  to 
exist,  are  both  printed  in  full  in  the  indorsements  upon  the 
bonds;  and  the  ordinance  is  also  referred  to  on  their  face. 
But  if  this  were  not  so,  the  case  would  not  be  changed,  as 
the  statute  did  not  authorize  the  issue  of  the  bonds.  No 
formality  of  execution,  and  no  extent  of  recitals,  could  give 
validity  to  instruments  thus  issued." 

There  are  even  stronger  objections  against  the  validity  of 
the  bonds  involved  in  the  case  at  bar  than  those  considered 
in  the  case  above  referred  to. 

The  length  of  time  which  elapsed  after  the  making  of  the 
contract  and  the  issuance  of  the  bonds,  before  the  purchase 
by  petitioner,  may  not  be  a  controlling  consideration,  but  it 
is  certainly  significant  in  one  respect.  The  contract  was 
made  August,  4,  1873,  and  the  bonds  were  issued  in  Febru- 
ary and  March,  1876;  the  petitioner  did  not  purchase  until 
about  three  years  and  a  half  thereafter,  to  wit,  August  7, 
1879.  During  all  that  period  no  step  had  been  taken  by  the 
railroad  company  or  the  Board  of  Supervisors  for  carrying 
out  the  will  of  the  people  as  expressed  in  granting  the  aid. 

The  petitioner  is  not  in  a  position  to  say  it  was  not  fully 
advised  of  all  the  proceedings.  While  it  had  the  proposed 
purchase  of  the  bonds  under  consideration,  it  caused  to  be 
examined  the  Act  of  April  4, 1870,  the  popular  vote  upon  the 

Snestion  of  extending  the  aid,  the  contract  between  the 
toard  of  Supervisors  and  the  Santa  Cruz  Bailroad  Company, 
and  it  had  the  bonds  before  it.  It  also  caused  to  be  exam- 
ined an  action  then  pending  by  the  railroad  company  against 
the  Board  of  Supervisors  for  the  further  issuance  of  bonds, 
which  action  was  being  resisted  upon  the  ground,  among 
others,  that  no  vote  had  been  had  for  the  granting  of  aid  for 
any  less  distance  than  the  whole. 

The  writ  should  be  denied  Mybick,  J. 

We  concur;    McKee,  J.,  Thornton,  J. 
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fPiled  November  23,  1882.] 

No.  8485. 

ESTATE  OF  HILL. 

Exceptions — Axlowkd  Claim — Estatb  op  Decieaskd  Pebson — Hkbs— Cos- 
test— Final  Sbttlkmbnt — Administbatob.  Application  to  pioTe 
certain  facts  on  which  an  exception  whs  reseryed,  which  exceptioD  the 
trial  Jndf^e  refused  to  allow.  The  matters  referred  to  relate  to  a 
contest  on  settlement  of  final  account  as  to  a  claim  which  had  been 
allowed  by  an  administrator,  which  allowance  was  contested  by 
the  heirs  and  distributees — petitioners — as  improperly  allowed.  Edd^ 
snch  matters  are  not  collateral  to  the  proceeding. 

Id. — Id.  An  allowed  claim  may  be  contested  at  snch  settlement  (G.  G.  P., 
1636)  when  snch  claim  has  not  been  passed  on  on  the  settlement  of  a 
former  account,  or  on  rendering  an  exhibit,  or  on  making  a  decree  of 
sale.  Such  does  not  appear  to  haye  been  the  case  with  regard  to  the 
claim  in  this  case. 

Application  to  have  exceptions  settled,  referred. 

H,  S.  Dixon,  for  petitioners. 

By  the  Court  : 

This  is  an  application  to  prove  certain  alleged  facts  on 
which  an  exception  was  reserved,  which  exception,  it  is 
averred,  the  Judge  of  the  Court  below  has  refused  to  allow 
in  accordance  with  the  facts.  We  have  examined  the  peti- 
tion and  answer,  and  are  of  opinion  that  the  petitioners  should 
be  allowed  to  make  proof  of  such  facts. 

The  matters  referred  to  in  the  petition  and  answer  relate 
to  a  contest  as  to  a  claim  which  had  been  allowed  by  the  ad- 
ministrator, which  allowance  is  contested  by  the  heirs  and 
distributees  of  the  deceased,  who  are  the  petitioners. 

The  Judge  of  the  Court  below  refers  to  the  matters  in 
issue  as  something  incidental  and  collateral  to  the  proceed- 
ing before  the  Court.  In  this  we  cannot  concur  with  him. 
The  matters  in  contest  relate  to  the  allowance  of  a  claim  by 
the  administrator  of  deceased,  which,  the  petitioners  allege, 
was  improperly  and  unlawfully  done;  and  these  matters  were 
brought  before  the  Court  in  connection  with  the  settlement 
of  the  final  account  of  the  administrator.  An  allowed  claim 
may  be  contested  at  such  settlement  (C.  C.  P.,  1636),  when 
such  claim  has  not  been  passed  on  on  the  settlement  of  a 
former  account,  or  on  rendering  an  exhibit,  or  on  making  a 
decree  of  sale.  Such  does  not  appear  to  have  been  the  case 
with  regard  to  the  claim  in  this  case. 

We  are  of  opinion  that  the  prayer  of  the  petitioners  should 
be  granted,  and  an  order  will  be  made  that  the  petitioners 
be  allowed  to  prove  the  facts  alleged  in  their  petition  before 
Stuart  8.  Wright,  on  reasonable  notice  to  be  given. 
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In  the  Superior  Court, 

Cnr  AND  CoDNTT  OF  San  Franoisgo,  State  of  Califobnia. 

Department  No.  4 — Watmire,  J. 

[Filed  November  12,  1882.] 


TILLIE  P.  OLIVER,  Plaintiff, 

V8 

SUPREME  COUNCIL  AMERICAN  LEGION  OF  HONOR, 

Defbndant. 

MuTOAii  Benefit  Sogicties  which  obligate  themselTes  to  pay  money  npon 
the  death  of  their  members  to  their  beneficiaries,  are  regarded  in  law 
as  ordinary  insurance  companies,  and  are  subject  to  the  same  mles. 

OoimuLOT  OF  Insubanob  —  GoNSTBucTioN.  WhcneTcr  two  constructions 
equally  fair  may  be  giTen,  that  which  giyes  the  greater  indemnity 
shall  prevail. 

CoMTSACT  OF  InbubanOb,  Whem  CoiiPLBTE.  A  Contract  of  insurance  is  com- 
plete when  the  insurer  offers  to  insure  on  certain  terms  and  the  offer 
IS  accepted  by  the  applicant.  The  contract  need  not  be  in  writing 
unless  the  law  expressly  requires  it. 

CoHTBACT  OF  Insubanob,  Madb  bt  Mail.  The  contract  may  be  made 
through  the  medium  of  the  mail,  and  terms  offered  are  accepted  upon 
the  posting  by  the  insured  of  a  letter  to  that  effect. 

Bekeficiaby  Cbbtificatb.  In  mutual  benefit  societies  it  is  not  absolutely 
necessary  for  a  benefit  certificate  to  issue.  Such  certificate  is  not  the 
contract.    It  is  merely  evidence  thereof. 

Hei>icai<  £xamineb-in-Chief — Bejeotion  of  APPLICA19T8.  The  Medical  Ex- 
aminer-in-Ghief  of  the  American  Legion  of  Honor  cannot  reject  appli- 
cations arbitrarily,  made  in  good  faith  after  compliance  with  the 
requirements  of  the  order. 

Maxim.  Where  the  Medical  £xaminer-in-Chief  of  a  mutual  benefit  society 
ought  to  have  approved  an  application,  but  before  he  does  so  the 
applicant  dies,  the  maxim  ' '  That  which  ought  to  have  been  done, 
will  be  regarded  as  done,"  will  apply,  and  the  application  be  deemed 
approved. 

Boone  &  Miller,  for  plaintiff. 
J,  G.  McCallum,  for  defendant. 

"Waymibe,  J. : 

Action  to  recover  |5,000  claimed  to  be  due  the  plaintiff  as  the 
widow  and  beneficiary  of  H.  G.  Oliver  by  virtue  of  an  obligation 
incurred  by  defendant  under  the  following  circumstances: 

The  defendant  is  a  mutual  benefit  society,  incorporated 
under  the  laws  of  Massachusetts,  having  as  one  of  its  objects  the 
establishment  of  a  benefit  fund  from  which,  on  the  satisfactory 
evidence  of  the  death  of  a  member  of  the  Order,  who  has  com- 
plied with  all  its  lawful  requirements,  a  sum  not  exceeding 
f6,000  is  to  be  paid  to  the  family,  orphans,  or  dependents  of 
the  member,  as  he  may  direct.     The  corporation  has  its  prin- 
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cipal  place  of  business  in  Boston,  where  its  chief  agents— Sa- 
preme  Commander,  Secretaiy,  Treasurer,  and  Medical  fixaminer- 
in-Chief — ^have  their  offices.  There  are  subordinate  societidg 
called  council0  established  in  the  several  States,  and  those  who 
are  admitted  to  membership  in  the  councils  become  members  of 
defendant — The  Order  of  the  American  Legion  of  Honor- 
either  honorary  or  beneficiary.  Any  person  so  admitted  to 
membership,  who  is  duly  qualified  as  to  moral  character, 
physical  soundness,  and  ability  to  earn  a  living,  may,  upon 
paying  a  fee  according  to  age  and  degree,  and  upon  applicstion 
accompanied  by  the  certificate  of  a  medical  examiner  showing 
that  he  is  an  insurable  risk,  become  '*  a  beneficiary  member." 
There  are  six  degrees  of  such  membership,  the  highest  of  which 
entitles  the  family  or  other  dependents  of  the  member,  upon  his 
death,  to  the  sum  of  $5,000.  This  sum  is  raised  by  assessments 
levied  upon  all  the  beneficiary  members  in  proportion  to  the 
amount  of  their  insurance  and  their  age. 

On  April  13th,  1880,  a  council  of  the  Order  was  instituted  at 
East  Oakland,  Alameda  County,  known  as  Union  Council,  No. 
168.  H.  G.  Oliver  applied  to  become  a  charter  member  thereof, 
and  complied  with  all  the  laws  of  the  Order  regulating  the  ad- 
mission of  such  members .  He  was  examined  by  Dr.  Fish,  the 
Deputy  Supreme  Commander  and  Medical  Examiner  appointed 
by  the  defendant.  The  examination  was  reduced  to  writing, 
in  questions  and  answers,  upon  a  form  furnished  by  the  de- 
fendant. A  copy  of  this  paper,  with  a  certificate  annexed, 
to  the  efiect  that  Oliver  was  a  good  insurable  risk,  was 
forwarded  to  Dr.  Wilson,  the  Supreme  Commander  and  Medicsl 
Examiner-in-Chief ,  at  Boston.  One  of  the  questions  prescribed 
in  the  form  was  as  follows:  "Is  the  character  of  the  respira- 
tion full,  easy  and  regular,  and  the  murmurs  clear  and  distinct 
over  both  lungs?"  The  answer  to  this  question  was  written 
down  by  Dr.  Fish  "  No."  When  Dr.  Wilson  came  to  examine 
the  paper  he  discovered  this.  It  was  his  custom  to  approve  the 
report  of  an  examination  if  satisfactory,  and  thereupon  the  insur- 
ance was  deemed  complete — the  applicant  became  a  member. 
If  not  satisfactory,  he  would  indorse  on  the  paper  **  Rejected," 
and  then  the  fee  would  be  returned  to  the  applicant,  and  he 
would  not  be  recognized  as  a  beneficiary  member.  If  he  dis- 
covered some  clerical  or  other  error  susceptible  of  correction,  he 
would  stamp  the  word  "Irregular"  opposite  the  error  and  re- 
turn the  paper  to  the  council  from  which  it  came.  In  this  case, 
the  certificate  that  the  applicant  was  an  insurable  risk  being 
inconsistent  with  the  answer  **  No,"  it  was  evident  that  a  clerical 
mistake  had  been  made  by  Dr.  Fish;  hence  Dr.  Wilson  stamped 
the  word  **  Irregular  "  opposite  the  word  "No,"  given  as  the 
answer  to  the  question  quoted  above,  and  returned  the  paper  to 
Union  Council.  It  was  then  referred  to  Dr.  Fish,  who  on  May 
6th,  1880,  received  it,  and  immediately  seeing  it  was  a  clerical 
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error, erased  the  word  "  No,"  inserted  "  Yes,"  and  deposited  the 
paper  in  the  mail  addressed  to  Dr.  Wilson  at  Boston,  postage 
paid.    This  was  the  last  known  of  the  paper  so  far  as  the  evi- 
dence shows.     Dr.  Wilson  testified  that  he  did  not  receive  it  a 
second  time.     The  Secretary  of  Union  Council  testified  that  he 
wrote  to  headquarters  several  times  making  inquiries  about  it, 
but  received  no  answer.     Oliver  died  November  4,  1880.     From 
the  time  of    sending  on  his  application  until  his  death    he 
was  treated  as  a    beneficiary  member  by  Union  Council,  and 
called  on  to  pay  assessments  as  other  beneficiary  members. 
He  paid  three  assessments — all  that  were  levied — and  the  money 
was  forwarded   to   the   Supreme   Secretary.     The  money  was 
received  without  objection,  and  no  notification  was  ever  given 
that  he  was  not  considered  a  beneficiary  member  by  the  Supreme 
Council  until  after  his  death.     Oliver  was  appointed  a  Deputy 
Supreme  Commander,  and  during  the  summer  of  1880  he  insti- 
tuted many  councils  of  the  Order  in  California,  bein^  in  constant 
correspondence  with  the  authorities  at  Boston.     He  died  in  the 
belief  that  he  was  insured. 

The  defendant  resists  payment  of  the  money  on  the  ground 
chiefly  that  the  application  of  Oliver  was  never  in  fact  approved 
by  the  Medical  Examiner-in-Chief ,  nor  any  certificate  of  insur- 
ance issued  to  him,  relying  upon  the  following  provision  of 
their  laws:  ''Each  person  admitted  as  a  charter  member, 
subject  to  approval  by  the  Medical  Examiner-in-Chief,  must 
deposit  one  assessment  with  the  collector,  to  be  returned  if 
rejected,  and  credited  if  approved.  Such  person  will  not  be 
subject  to  assessments  or  entitled  to  benefits  until  their  examina- 
tions are  approved,  but  will  become  beneficiary  members  on 
the  day  of  the  approval  by  the  Medical  Examiner-in-Chief ,  and 
they  must  be  credited  with  their  assessments  on  the  date  of 
Approval,  as  above  "  (p.  33). 

Mutual  benefit  societies  which  obligate  themselves  to  pay 
money  upon  the  death  of  members  to  their  beneficiaries  are  re- 
garded in  law  as  ordinary  insurance  companies,  subject  to  the 
same  rules.  (May  on  Insurance,  Sec.  550a;  Slate  vs.  Merchants' 
Ex.  Benev,  Soc.,  10  Ins.  L.  J.  59.) 

•One  of  the  rules  applicable  is  that  **  whenever  two  construc- 
tions, equally  fair,  may  be  given,  that  which  gives  the  greater  in- 
demnity shall  prevail."  (May  on  Ins.,  Sec.  174.)  A  contract 
of  insurance  is  complete  when  the  insurer  offers  to  insure  on 
certain  terms  and  the  offer  is  accepted  by  the  applicant.  The 
contract  need  not  be  in  writing  unless  the  law  expressly  re- 
quires it.  {Hallock  YB.  /nswrance  Co.,  26  N.  J.  (Law)  281;  May 
on  Ins.,  Sees.  14-23;  Inmrance  Go,  vs.  GoU,  20  Wall.  560.) 

A  contract  of  insurance  may  be  made  through  the  mediimi  of 

the  mail,  and  terms  offered  are  accepted  upon  the  posting  by 

the  one  party  of  a  letter  to  that  effect  addressed  to  the  other. 

•Oivil  Code,  Sees.  1581-3;  Taylor  vs.  M,  F,  Ins.  Go.,  9  How.  390.) 
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In  this  case  the  defendant  offered  to  insure  upon  certain 
terms — ^payment  of  a  fee — good  moral  character  and  proper 
physical  condition  of  the  applicant  to  be  shown  by  the  certificate 
of  a  physician .  Oliyer  complied  fully  with  the  requirements. 
He  accepted  the  offer  and  did  all  he  could  do.  The  error  in  the 
answer  was  not  his  act.  It  was  the  fault  of  defendant's  agent. 
It  has  not  injured  the  defendant.  If  it  had,  the  defendant  could 
not  be  heard  to  complain  of  its  own  negligence.  The  failure  of 
defendant's  agent  to  issue  the  beneficiary  certificate  is  imma- 
terial. The  certificate  is  not  the  contract.  It  is  only  evidence 
of  it.  The  Medical  Examiner-in-Chief  has  no  right  to  arbitrarily 
reject  an  application  made  in  good  faith  and  after  compliance 
with  the  requirements  of  defendant.  He  has  no  power  to 
change  the  by-laws.  He  is  merely  an  executive  officer,  author- 
ized to  see  that  applicants  are  qualified.  In  this  case  it  is  con- 
ceded that  the  applicant  was  qualified  in  every  respect.  It  was 
the  duty  of  the  Examiner-in-Chief  to  approve  the  application. 
'*  That  which  ought  to  have  been  done  is  to  be  regarded  as  done, 
in  favor  of  him  to  whom  and  against  him  from  whom  perform- 
ance is  due."  This  is  a  favorite  maxim  of  the  law,  which  has 
been  expressly  incorporated  in  our  Code.  (Civil  Code,  Sec. 
3529.) 

Judgment  for  plaintiff. 


Abstract  of  a  Recent  Decision. 


Ihsubance  Bbokeb — AoBMT. — It  is  well  settled  that  an  insurance 
broker  is  the  agent  of  the  party  by  whom  he  is  employed  to  effect 
insurance,  and  not  of  the  companies.  Fire  Insurance  Co.  vs. 
ImprovemerU  Co.  Sup.  Ct.  Penn.;  3  Ohio  L.  §  231.  (See  36 
Mich.  502;  64  N.  Y.  85;  3  Chic.  Leg.  News,  160;  May  on  Ins. 
123.) 


New  Law  Pablication. 


The  American  Settler's  Gun>E,  a  popular  exposition  of  the 
public  land  systems  of  the  United  States  of  America,  by  Heniy 
W.  Copp,  Washington,  P.  C;  third  edition.  A  useful  reference 
book. 
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Current  Topics. 


REMOTE  AND  PROXIMATE  CAUSE. 

In  Billman  vs.  Indianapolis,  Cin.  and  La.  F.  B.,  S  Am.  and 
Eng.  R.  R.  Gas.  41,  there  is  a  very  thorough  investigation  of  the 
question,  When  is  an  injury  too  remote  ?  The  facts  of  the  case 
were  that,  owing  to  the  negligent  sounding  of  the  whistle  of  a 
locomotive,  a  team  of  horses  took  fright,  ran  away,  and  collided 
with  plaintiff's  horse,  thereby  causing  the  death  of  the  latter 
horse.  The  Court  held  the  sounding  of  the  whistle  (under  the 
circumstances)  to  be  a  wrongful  act,  the  injury  one  likely  to 
result  from  such  an  act,  and  the  defendant,  being  a  wrong-doer, 
liable,  though  another  cause  (not  wrongful)  intervened.  The 
defendant's  counsel  argued  that  between  the  act  of  the  defend- 
ant and  the  injury  inflicted  there  was  an  intervening  agency, 
causa  proxima,  et  non  remota  spectafur.  The  Court,  in  a  lengthy 
opinion,  and  after  a  careful  review  of  the  cases,  overruled  this 
defense.  (See  a  very  thorough  discussion  of  this  question  in 
1  Southerland  on  Damages,  20-74.) 

THE  ELEVATED  RAILROAD  CASES. 

The  Albany  Law  Journal  of  November  4th  publishes  the  opin- 
ion of  the  New  York  Court  of  Appeals  in  the  suit  brought  to  re- 
strain the  building  of  the  elevated  railway  on  Front  street.  The 
Court  holds  that  by  virtue  of  the  deed  from  the  city  to  the 
original  grantees  Front  street  was  to  remain  forever  an  open 
street;  that  this  attached  as  an  easement  to  plaintiff's  land,  and 
and  that  this  easement  is  property,  and  cannot  be  taken  without 
just  compensation;  that  the  erection  of  the  elevated  railway  is 
such  a  violation  of  this  easement  as  to  amount  to  a  taking  of 
plaintiff's  property,  and  that,  therefore,  an  injunction  should 
issue.  Every  owner  of  city  property  in  the  country  will  rejoice 
over  this  decision.  It  quashes  the  claim  advanced  by  some  that 
the  individual  property-owner  may  be  compelled  to  suffer  in 
order  that  the  many  may  be  benefited,  and  reaffirms  the  common 
law  that  no  man  can  be  deprived  of  his  property  without  just 
compensation. 
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Supreme  Court  of  Galifomia. 


In  Bake. 


[Piled  November  15,  1882.] 
No.  10,754. 

PEOPLE,  Eespondent,  vs.  PICO,  Appellakt. 

Grand  LiABCKnt — Hobse — Mabk — Sbx—  Yabianck.  Def endunt  was  aocnaed 
of  grand  larceny  }n  stealing  a  horse.  The  statute  is:  **Eor8e,  mare, 
gelding,"  etc.  {Fen,  G.487.)  The  proof  was  that  vlefendani  stole 
a  mare.     Held,  no  yariance. 

Id. — Id.  As  at  comm'^n  law  the  word  **  horse  "  was  nsed  in  its  generic 
sense,  and  was  held  to  include  all  animals  of  the  horse  spedes, 
whether  male  or  female,  the  Legislature  in  using  the  word  "mare" 
did  not  intend  to  modify  or  change  the  common  law  rule,  but  inserted 
the  word  possibly  for  more  definiteness. 

Inbanitt.  The  claim  of  counsel  that  defendant  was  at  the  time  of  the  alleged 
offense  insane,  and  so  continued:    Held,  not  tenable. 

Id. — Beputation— ^Evidkncb.  Insanity  is  not  to  be  proven  by  general 
reputation. 

Id. — Hbabsat  TESTnioNT.  For  the  purpose  of  showing  insanity  of  defend- 
ant a  witness  testified  to  his  throwing  away  a  suit  of  clothes.  On 
cross-examination  it  appeared  that  the  witness  had  no  personal  knowi- 
edge  of  the  clothes  being  thrown  away  or  of  the  reason  therefor;  he 
knew  of  the  circumstance  only  by  hearsay.  Held,  his  testimony  wai 
properly  stricken  out  on  motion. 

Id. — Id.  The  Court  properly  sustained  an  objection  to  a  question  asked 
whether  defendant  was  always  treated  by  his  family  as  an  imbecile 
or  insane  person.  How  defendant  was  treated  by  his  family  would 
not  tend  to  proye  insanity;  they  may  have  been  mistaken  as  to  the 
condition  of  the  subiect  and  as  to  their  mode  of  treatment.  Furthtr^ 
the  answer  to  the  question  would  be  but  the  opinion  of  one  person 
based  on  the  opinions  of  others. 

Id. — AcQUAiMTAKCES — ExPEBTB — DiscBETioN.  PersouB  were  examined  u 
witnesses  on  behalf  of  the  people  for  the  purpose  of  showing  the 
sanity  of  the  defendant.  They  were  acquainted  with  him,  and  had 
more  or  less  opportunity  for  acquiring  knowledge  on  which  to  base 
an  opinion.  Objection  was  made  that  these  witnesses  had  not  shown 
themselyes  intimate  acquaintances  of  the  defendant.  Held,  the  deter- 
minatiori  of  the  question  as  to  whether  the  acquaintance  was  of  an 
intimate  character  was  within  the  discretion  of  the  Court  below,  vitii 
the  exercise  of  which,  there  being  no  abuse,  this  Court  will  not  inter- 
fere. 

Id. — Felonious  Intention — Instbuction.  The  Court  instructed  the  jury, 
in  effect,  that  if  defendant  as  a  trespasser  droye  away  the  horse,  not 
then  intending  to  steal  it,  but  thereafter,  while  in  such  wrongful 
possession  of  it,  feloniously  sold  the  same  and  appropriated  the  pro- 
ceeds thereof  to  his  own  use,  such  takipg,  sale,  and  appropriation 
constituted  the  crime  of  grand  larceny  as  fully  and  completely  ai 
though  such  felonious  intention  had  existed  at  the  first  taking  of  the 
animal.    Held^  proper. 
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Id.— Insanitt.  The  staDdard  of  acconntability  is  this:  Had  the  party  snfEl- 
cient  mental  capacity  to  appreciate  the  character  and  quality  of  the 
act?  Did  he  know  and  understand  that  it  was  a  violation  of  the  rights 
of  another  and  ih  itself  wrong?  Did  he  know  that  it  was  prohibited  by 
the  laws  of  the  land,  and  that  its  commiBsion  would  entail  punishment 
and  penalties  upon  himself?  If  he  had  the  capacity  thus  to  appreciate 
the  character  and  comprehend  the  possible  or  probable  consequences 
of  his  act,  he  is  responsible  to  the  law  for  the  act  thus  committed, 
and  is  to  be  judged  accordingly. 

Id. — BcASONABLB  DoDBT.  In  all  other  matters  except  that  of  insanity  dor 
fendant  is  entitled  to  every  reasonable  doubt. 

Id. — Id.  The  Court  also  instructed  the  jury:  '*The  defense  of  insanity  is 
a  defense  which  may  be,  and  sometimes  U,  resorted  to  in  cases  in 
which  the  proof  of  the  overt  act  is  so  full  and  complete  that  any 
other  means  of  avoiding  conviction  and  escaping  punishment  seema 
hopeless.  While,  therefore,  this  is  a  defense  to  be  weighed  fairly, 
fully  and  justly,  and  when  satisfactorily  established  must,  recommend 
itself  to  the  sense  of  humanity  and  justice  of  the  jnry,  they  are  to 
examine  it  with  care,  lest  an  ingenious  counterfeit  of  this  mentiU 
infirmity  shall  furnish  immunity  to  guilt."    Meld,  proper. 

Id. — Sentekce — Jubt.  Conceding  that  upon  appeal  from  the  judgment  and 
order  denying  new  trial  the  action  of  the  Court  on  sentence  day,  in 
denying  a  motion  to  submit  to  a  jury  the  question  of  defendant's 
sanity,  can  be  reviewed,  no  error  was  committed.  At  the  time  of 
passing  sentence  the  Court  had  no  doubt  as  to  the  entire  sanity  of 
defendant. 

Appeal  from  Superior  Court,  Santa  Clara  County. 

A.  JV,  Crandall,  tor  appeWsLut 
Atiorney-Geneial  Hart,  for  respondent. 

Myiuck,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  by  information  accused  of  grand 
larceny,  in  that  he  *'  did  feloniously  take  and  steal  one  roan 
horse,"  the  property  of  one  S.  P.  Stockton.  The  plea  was 
not  guilty.     The  defendant  was  convicted  as  charged. 

1.  It  appears  from  the  bill  of  exceptions  that  on  the  trial 
the  people  'gave  evidence  tending  to  prove  that  the  defend- 
ant took  from  the  Normal  School  grounds  in  San  Jose  a 
roan  mare,  harness,  and  a  buggy,  belonging  to  S.  P.  Stock- 
ton, and  after  using  the  same  in  the  public  streets  of  San 
Jose,  and  declaring  that  the  mare  belonged  to  one  Archer, 
left  the  harness  and  buggy  by  the  side  of  a  street,  and  sold 
the  mare  for  ten  dollars,  and  appropriated  the  proceeds  to 
his  own  use. 

The  defendant  moved  the  Court  to  instruct  the  jury 
to  acquit  him,  on  the  ground  of  variance,  in  that  he  was 
charged  with  stealing  a  horse,  while  the  proof  showed  the 
animal  taken  was  a  mare.     This  was  refused. 

Although  the  Courts  of  some  of  the  States  have  held, 
under  a  statute  similar  to  that  of  this  State  (Section  487, 
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sabdivisioD  3,  Penal  Code),  where  both  words  ''horse  '*  and 
"mare  **'are  used,  the  proof  must  agree  with  the  iDdictment 
as  to  the  sex  of  the  animal,  vet,  as  at  common  law  the  word 
"horse'*  was  used  in  its  generic  sense,  and  was  held  to  in- 
clude all  animals  of  the  horse  species,  whether  male  or 
female,  we  are  of  opinion  that  the  Legislature  of  this  State 
in  using  the  word  "mare. "did  not  intend  to  modify  or 
change  the  common  law  rule,  but  inserted  the  word  possibly 
for  more  deiiniteness. 

2.  The  defendant  introduced  evidence  tending  to  prove 
that  he  was  insane  before,  at,  and  after  the  taking,  and  at 
the  time  of  the  trial.  No  suggestion  was  made  by  counsel 
then  or  at  any  time  before  or  during  the  trial  that  defendant  was 
not  then  in  a  condition  to  be  tried.  The  District  Attorney, 
during  the  trial,  inquired  of  counsel  for  defendant  if  he  as- 
serted that  defendant  was  then  insane,  to  which  one  of  the 
defendant's  attorneys  replied  that  they  did  not,  and  the  other 
stated  that  they  claimed  he  was  at  the  time  of  the  alleged 
offense,  and  still  was  insane.  The  bill  of  exceptions  states 
that  "  it  did  not  then  or  at  any  time  during  the  trial  appear 
to  the  Court  that  there  was  any  doubt  that  defendcuit  was 
not  sane." 

The  defendant's  attorney  asked  a  witness:  "  What  do  you 
say  as  to  his  general  reputation,  whether  sane  or  insane?" 
An  objection  was  sustained. 

Insanity  is  not  to  be  proven  by  general  reputation.  The 
ruling  was  correct. 

3.  For  the  purpose  of  ahowiDg  the  insanity  of  the  defend- 
ant, a  witness  testified  to  his  throwing  away  a  suit  of  clothes. 
On  cross-examination  it  appeared  that  the  witness  had  no 
personal  knowledge  of  the  clothes  being  thrown  away,  or  of 
the  reason  therefor — he  knew  of  the  circumstance  only  by 
hearsay.  This  testimony  was,  on  motion,  stricken  out  It 
needs  no  authority,  save  well-known  principles,  to  show  the 
correctness  of  this  ruling. 

4.  A  witness  was  asked  if  the  defendant  was  always  ireated 
by  his  family  as  an  imbecile  or  an  insane  person.  Objection 
to  this  was  sustained.  This  ruling  was  correct.  How  he 
was  treated  by  his  family  would  not  tend  to  prove  insanity; 
they  may  have  been  mistaken  as  to  the  condition  of  the  sub* 
ject  and  as  to  their  mode  of  treatment;  besides,  the  answer 
would  be  but  the  opinion  of  one  person,  based  on  the  opinions 
of  others. 

5.  Persons  were  examined  as  witnesses  on  behalf  of  the 
people  for  the  purpose  of  showing  the  sanity  of  defendant 
Their  examination  showed  that  they  were  acquainted  with 
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him ,  and  had  more  or  less  opportunity  for  acquiring  knowl- 
edge on  which  to  base  an  opinion.  The  opinions  of  these 
witnesses  were  objected  to  on  the  ground  that  they  had  not 
shown  themselves  intimate  acquaintances  of  the  defendant. 

The  witnesses  having  shown  themselves  respectively  to 
have  been  acquainted  with  the  defendant,  the  determination 
of  the  question  as  to  whether  that  acquaintance  was  of  an 
intimate  character  was  within  the  discretion  of  the  Court 
below,  with  the  exercise  of  which,  there  being  no  abuse, 
this  Court  will  not  interfere. 

6.  The  Court  instructed  the  jury  that  the  misdescription 
as  to  the  sex  of  the  animal  was  immaterial,  and  was  no  vari- 
ance. Also  as  follows:  **Itis  further  claimed,  that  although 
the  jury  may  believe  the  defendant  took  the  animal  in  ques- 
tion, yet  unless  at  the  time  of  such  taking  he  then  intended 
to  steal  the  same  he  must  be  acquitted.  I  instruct  you  that 
if  the  defendant  wrongfully  and  unlawfully,  and  without  the 
knowledge  and  consent  of  the  owner  of  this  animal,  or  of 
any  person  who  could  give  such  consent,  but  as  a  mere  tres- 
passer and  wrong-doer  drove  away  said  horse,  not  then  in- 
tending to  steal  the  same,  but  that  thereafter,  while  still  in 
such  wrongful  possession  of  said  horse,  he  feloniously  sold 
the  same  and  appropriated  the  proceeds  of  such  sale  to  his  own 
use,  such  taking,  sale,  and  appropriation  constitute,  upon 
the  part  of  the  defendant,  the  crime  of  larceny  as  fully  and 
completely  as  though  such  felonious  intention  had  existed  in 
the  aefendant  at  the  first  taking  of  such  animal." 

"It  is  further  claimed  on  the  part  of  the  defendant  that 
if  he  did  in  fact  take,  sell,  and  appropriate  the  proceeds  of 
said  property  as  claimed  by  the  prosecution,  he  is  not  to  be 
held  criminally  accountable  for  so  doing,  by  reason  of  his  in- 
sanity at  the  time  of  such  appropriation  and  taking. 

"The  standard  of  accountability  is  this:  Had  the  T)arty 
'sufficient  mental  capacity  to  appreciate  the  character  and 
quality  of  the  act  ?  Did  he  know  and  understand  that  it  was 
a  violation  of  the  rights  of  another,  and  in  itself  wrong? 
Did  he  know  that  it  was  prohibited  by  the  laws  of  the  land, 
and  that  its  commission  would  entail  punishment  and  penal- 
ties upon  himself?  If  he  had  the  capacity  thus  to  appreciate 
the  character  and  comprehend  the  possible  or  probale  conse- 

auences  of  his  act,  he  is  responsible  to  the  law  for  the  act 
lus  committed  and  is  to  be  judged  accordingly." 
"The  defense  of  insanity  is  a  defense  which  may  be,  and 
sometimes  is,  resorted  tu  in  cases  in  which  the  proof  of  the 
overt  act  is  so  full  and  complete  that  any  other  means  of 
avoiding  conviction  and  escaping  punishment  seems  hope- 
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less.  While,  therefore,  this  was  a  defense  to  be  weighed 
fairly,  fully,  and  justly,  and  when  satisfactorily  established 
must  recommend  itself  to  the  sense  of  humanity  and  justice. 
of  the  jury,  they  are  to  examine  it  with  care,  lest  an  ingenious 
counterfeit  of  this  mental  infirmity  shall  furnish  immunity 
to  guilt." 

**  In  all  other  matters  except  that  of  insanity  defendant  is 
entitled  to  every  reasonable  doubt." 

The  defendant  asked  the  Court  to  give  instructions  em- 
bracing the  converse  of  the  propositions  contained  in  the 
foregoing  instructions. 

The  instructions  given  by  the  Court  are  correct;  it  there- 
fore follows  that  the  instructions  asked  for  and  refused  were 
incorrect.  (People  vs.  McDonnell,  47  Cal.  134:  People  vs. 
Dennis,  39  Cal.  6145;  People  vs.  Coffman,  l^  Cal.'  230;  Pcojpfc 
vs.  Myers,  20  Cal.  618.) 

7.  After  the  verdict  of  conviction,  the  Court  fixed  January 
23,  1882,  as  the  day  for  sentence.  On  that  day  the  Court 
heard  evidence  upon  the  question  of  the  defendant's  insanity 
at  that  time,  and  the  Court,  being  in  doubt  upon  that  subject, 
continued  the  time  for  sentence  to  January  27,  1882,  and 
directed  that  two  competent  physicians  make  an  examination 
of  him,  and  report  as  to  defendant's  insanity  at  that  time. 
On  the  27th  the  two  physicians,  having  examined  the  defend- 
ant, were  not  fully  determined  whether  he  was  sane  or  insane, 
and  no  report  was  made  by  them,  and  the  time  for  passing 
sentence  was  postponed  to  January  30th.  On  that  day  de- 
fendant's counsel  moved  the  Court  to  summon  a  jury  to  try 
the  question  of  the  present  sanity  of  the  defendant;  the 
Court  then,  having  no  doubt  as  to  aefendant's  entire  sanity, 
denied  the  motion,  refused  to  allow  the  question  to  be 
determined  by  a  jury,  and  proceeded  to  pronounce  the 
sentence. 

These  matters  do  not  appear  in  the  judgment,  but  are 
stated  in  a  bill  of  exceptions.  The  appeal  is  from  the  judg- 
ment and  from  the  order  denying  the  motion  for  a  new  trial. 

Conceding  that  upon  this  appeal  we  can  review  the  action 
of  the  Court  in  denying  the  motion  to  submit  to  a  jury  the 
question  of  defendant's  sanity,  we  do  not  see  that  an  error 
was  committed.  The  Court  did  not  pronounce  judgment  so 
long  as  any  doubt  existed  as  to  defendant's  sanity.  The 
object  of  the  statute  was  accomplished.  According  to  Sec- 
tion 1201,  Penal  Code,  a  defendant  may  show  K)r  cause 
against  judgment  that  he  is  insane;  and  if,  in  the  opinion  of 
the  Court,  there  is  reasonable  ground  for  believing  him  to 
be  insane,  the  question  of  insanity  must  be  tried  by  a  jury* 
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At  the  time  of  passing  the  sentence  the  Conrt  had  no  doubt 
as  to  the  entire  sanity  of  the  defendant. 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.,  Boss,  J.,  Morrison,  C.  J., 
Sharpstein,  J.,  McKee,  J. 


In  Bank. 


[Filed  December  4,  1882.] 
No.  8220. 

THE  CITY  OF  LOS  ANGELES,  Appellant, 

vs. 

THE  LOS  ANGELES  CITT  WATER  COMPANY, 

Respondent. 

OoHTSAOT—  MuNiciPALiTT — Watbb — Lkabs — Banx — DxPABTMKNT .  Opinion 
of  department  (9  Fac.  C.  L.  J.  704)  approved  by  the  Court  in  bank, 
and  additional  anthorities  oited. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

H.  T.  Hassard,  for  appellant. 
TTuym  dt  Stevens,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

On  the  fifth  day  of  Julj,  1882,  Department  Two  of  this 
Court  delivered  the  following  opinion  in  the  above  entitled 
case: 

"  The  plaintiff  being  the  owner  of  water  works,  in  1865 
leased  them  to  Sansevaine,  who  subsequently  assigned  to 
others,  and  they  to  the  defendant.  In  1868*  the  plaintiff 
made  an  agreement  with  the  then  holders  of  the  ^ase  by 
which,  for  an  annual  rent  reserved,  and  other  considerations 
named,  the  lessees  and  their  assigns  were  granted  the  right 
to  sell  and  distribute  water  for  domestic  purposes,  and  to  re- 
ceive the  rents  and  profits  thereof  for  their  own  use  and 
benefit — they,  however,  to  furnish  water  for  the  public 
schools,  city  hospitals  and  jails  free  of  charge;  and  the  city 
reserved  the  right  to  regulate  rates.  This  agreement  was 
ratified  by  the  Legislature  April  2,  1870.  In  1870,  after  the 
defendant  became  the  assignee  of  the  lease,  the  above-men- 
tioned agreement  was,  by  ordinance,  modified  by  reducins 
the  annual  rent  to  $400,  which  sum,  it  was  provided,  '  shall 
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be  received  in  full  payment  for  all  rents  due  or  to  grow  dne 
from  said  water  company  to  said  city  for  the  uses  and  privi- 
leges  given  and  granted  by  said  ordinance' "  [ihe  ordinance  of 
1868]. 

In  1879  the  Mayor  and  Council  of  plaintiff  passed  an 
ordinance  to  impose  monthly  rates  of  license  upon  all  per- 
sons or  corporations  not  municipal  vending  water  for 
domestic  purposes.  This  action  was  brought  to  recover  such 
rates.  Tne  Court  below  rendered  judgment  for  defendant, 
holding  that  under  the  lease  and  ordinances  above  referred 
to  it  was  not  liable  to  pay  any  sum. 

The  Court  was  correct  in  its  judgment.  The  plaintiff  had 
already  reserved  a  sum  to  be  paid  by  defendant  for  the  priv- 
ilege of  vending  water  for  domestic  purposes,  and  it  could 
not  change  its  contract  in  the  manner  proposed.  The  privi- 
leges granted  by  the  lease  and  the  ordinance  of  1868  were 
already  vested  in  the  defendant  as  strongly  as  they  could 
be  by  a  license  under  the  ordinance  of  1879.  A  license  is  ft 
grant  of  permission  or  authority.  The  defendant  already 
had  permission  and  authority  granted  by  ordinance  and  rati- 
fied by  the  Legislature.  The  city  cannot,  during  the  term 
of  the!  ease,  of  its  own  motion  increase  the  amount  to  be 
paid  for  the  privileges  granted. 

It  is  hardly  necessary  to  say  that  the  point  made  by  the 
appellant,  that  neither  the  city  nor  the  Legislature  can  grant 
or  alienate  any  of  the  rights  of  sovereignty,  has  no  applica- 
tion to  this  case. 

The  case  has  been  heard  in  bank,  and  the  foregoing  opin- 
ion is  hereby  approved,  with  the  following  addition  thereto: 

The  case  of  Stein  vs.  Mayor^  etc.  of  Mobile,  49  Alabama 
362,  is  in  point.  It  was  there  held  that  "  the  corporate  au- 
thorities of  the  city  of  Mobile,  haying  entered  into  a  con- 
tract with  Albert  Stein  on  the  twenty-sixth  day  of  December, 
1840,  by  which  they  transferred  to  him  certain  water  works 
then  belonging  to  the  city  for  the  term  of  twenty  years,  and 
until  said. water  works  were  redeemed  by  the  city  as  therein 
provided,  granting  to  him  the  exclusive'^privilege  of  supply- 
ing said  ciiy  with  water  during  said  term ,  and  stipulating 
that  on  his  performance  of  all  the  duties  imposed  on  him  by 
said  contract  he  shall  and  may  retain  quiet  possession  of  said 
water  works  during  the  said  term  without  let,  molestation, 
or  hindrance  on  the  part  of  the  city;  the  corporate  authori- 
ties of  said  city  cannot,  during  the  continuance  of  said  con- 
tract, require  the  said  Stein  to  pay  herein  a  license  or  tax 
for  carrying  on  his  said  business  within  the  limits  of  the 
city." 
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The  contract  between  the  city  of  Mobile  and  Stein  was 
substantially  the  same  as  the  contract  between  the  plaintiff 
and  the  party  ander  whom  defendant  in  this  case  claims,  and 
there,  as  well  as  here,  an  attempt  was  made  by  the  city  au- 
thorities to  impose  upon  the  lessee  the  obligation  of  paying 
a  license,  or  tax,  for  the  privilege  of  carrying  on  the  busi- 
ness.    The  Court  in  that  case  uses  the  following  language : 

"The  ordinance  complained  of  is  not  merely  a  police  regu- 
lation. The  police  power  of  the  city  refers  rather  to  the 
regulation  of  its  morals  than  its  property.  Blackstone's 
definition  of  this  power  is  :  *  The  due  regulation  and  domestic 
order  of  the  kingdom,  whereby  the  inhabitants  of  the  State, 
like  members  of  a  well-governed  family,  are  bound  to  con- 
form their  general  behavior  to  the  rules  of  propriety,  good 
neighborhood,  and  good  manners,  and  to  be  decent,  indus- 
trious, and  inoffensive  in  their  respective  stations.'  (Black's 
Com.  162;  Cooley's  Const.  Lim.,  p.  572  et  aeq.,  and  cases 
cited  in  the  notes.)  This  is  no  regulation  of  this  sort.  It 
is  simply  a  tax  in  restraint  of  a  privilege  already  granted  bj 
the  city  to  the  grantee.  Stein.  The  privilege  or  right  to 
carry  on  the  business  ot  the  Mobile  Water  Works  in  the 
city  having  been  once  granted  cannot  be  reasserted.  The 
ordinance  which  attempts  this  impairs  the  grant,  and  is  void." 

The  case  of  2  he  mayor ,  etc.  of  the  City  of  New  York  vs. 
Second  Avenue  Railroad  Company  was  an  action  to  recover  a 
penalty  of  fifty  dollars  imposed  by  an  ordinance  upon  the 
proprietor  of  every  passenger  railroad  car  running  in  the 
city  of  New  York  below  One  Hundred  and  Twenty-fifth 
street  who  should  not  procure  a  license  from  the  Mayor  for 
each  car  and  pay  annually  therefor  the  sum  of  fifty  dollars^ 
and  the  defendant  set  up  as  a  defense  to  the  action  an  agree- 
ment made  between  the  plaintiffs  and  the  defendant's  assign- 
ors, dated  December  16,  1852,  by  which  permission  was 
granted  to  such  assignors  to  construct  and  operate  a  railroad 
on  Second  avenue,  and  it  was  contended  that  the  plaintiffs 
-were  estopped  by  such  agreement  from  requiring  any  license. 
The  Court  of  Appeals  sustained  the  defense,  holding  that  to 
require  the  railroad  company  to  take  out  a  license  was  im- 
posing a  tax  upon  it  in  derogation  of  its  rights  of  property. 
f32irT.  261.)  •  t'    t^   J 

In  a  subsequent  case,  The  Mayor,  etc.  vs.  The  Third 
Avenue  Railroad  Company  (33  N.  Y.  42) ,  the  same  question 
was  presented,  and  the  same  conclusion  Was  reacheoi.  The 
Court  there  say: 

"  The  increase  of  the  sum  payable  as  a  license  fee  under 
the  ordinance  of  1858,  beyond  the  amount  provided  for  by 
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the  stipulation  in  the  contract  of  1853,  so  far  as  it  was  in 
derogation  of  defendant's  rights,  most  be  deemed  illegal  and 
void.  It  was  not  the  exercise  of  the  power  of  monicipal 
regulation  reserved  by  the  terms  of  the  grant,  and  which 
the  Common  Council  had  no  authority  to  obviate;  but  it  was 
simply  an  attempt  by  one  of  the  parties  to  a  contract  to  re- 
voke a  provision  inserted  for  the  benefit  of  the  other.  The 
Comnlon  Council  could  not  lawfully  impose  a  penalty  for 
non-compliance  with  an  illegal  exaction." 

The  authorities  of  the  city  of  Los  Angeles,  by  a  contract 
(the  validity  of  which  has  not  been  challenged  by  either 
party),  and  for  certain  valuable  considerations  therein  ex- 
pressed, panted  to  the  defendant's  assignors  the  privilege 
of  supplying  the  city  of  Los  Angeles  and  the  inhabitants 
thereof  wiw  fresh  water  for  domestic  purposes,  with  the 
right  to  receive  the  rents  and  profits  thereof  to  their  own 
use.  As  was  said  by  the  Supreme  Court  of  Alabama  in  the 
case  of  Stein  vs.  May(yi\  etc.  of  Mobile^  (supra) ,  "the  power 
to  supply  the  inhabitants  of  the  city  with  water  necessarily 
implies  the  right  to  carry  on  the  business  in  the  city.  If 
this  right  could  be  interfered  with  at  all — as  there  is  no 
limit  to  the  interference — it  may  be  defeated  altogether. 
The  contract  shows  that  this  was  not  the  purpose  of  the  par- 
ties. The  city  government  is  a  creature  of  the  State  legisla- 
tion. Its  powers,  then,  are  restrained  by  all  the  constitn- 
tional  limits  of  the  General  Assembly  of  the  State.  It  can- 
not pass  by-laws  or  ordinances  which  impair  the  obligation 
of  contracts.  (Aug  &  Ames  on  Corporations,  Sections  332, 
333;  Cooley's  Con.  Lim.  pp.  192-3-4-5.)  It  cannot,  then, 
revoke  its  grant.  This  would  be  to  impair  its  contract.  (6 
Cranch,  137.)  The  ordinance  which  assails  the  privilege 
already  granted  impairs  the  contract  on  which  it  depends, 
and  is  void ;  and  the  tax  levied  under  its  authority,  by  way 
of  license,  cannot  be  supported." 

The  principles  enumerated  in  the  foregoing  cases  are  em- 
inently sound  and  just,  and  are  directly  applicable  to  the 
case  we  are  now  considering.  The  city  of  Los  Angeles,  by 
its  solemn  contract,  and  for  various  considerations  therein 
stated,  gave  to  the  party  under  whom  defendant  claims,  the 
privilege  of  introducing,  distributing  and  selling  water  to 
the  inhabitants  of  that  city  on  certain  terms  and  conditions, 
which  defendant  has  complied  with,  and  it  was  not  within 
the  power  of  the  city  authorities,  by  ordinance  or  ortherwise, 
afterward  to  impose  additional  burdens  as  a  condition  to  the 
exercise  of  the  rights  and  privileges  granted. 

Judgment  and  order  afiirmed. 

We  concur:    Thornton,  J.,  Myrick,  J.,  Sharpstein,  J. 
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Department  No.  1. 


[Filed  November  24,  1882.1 
No.  8673. 

BELOHEE   CONSOLIDATED    GOLD   MINING    COM- 
PANY, Eespondent, 

vs. 

AUGUSTINE  DEFERRABI  AND  CARLO  DEFERRARI, 

Appellants. 

MmiNO  Law — Ejecttments — Damages — Finding.  Complaint  in  ejectment 
for  mining  land,  with  an  ftverment  of  damages,  caused  by  the  excavation 
and  removal  of  gold-bearing  quartz  by  defendants  during  their  adverse 
holding.  The  Court  below  failed  to  find  expressly  upon  the  issue  a^ 
to  damages,  but  rendered  no  damages^  therefor.  Heldy  defendants 
(appellants)  cannot  complain  of  such  omission,  as  they  are  not  injured 
thereby.  The  judgment  herein  will  constitute  a  bar  to  any  further 
action  to  recover  the  same  damages. 

Ii>. — Deed — Estoppel.  The  Court  found  that  plaintiff,  on  the  9th  day  of 
April,  1878,  became  the  purchaser  "  by  deed  from  the  defendants  and 
others"  of  the  mining  claims  described  in  the  complaint,  entered 
into  possession,  etc.  HM^  in  the  absence  of  proof  of  subsequently 
acquired  title  from  a  paramount  source,  the  defendants  are  estopped 
from  denying  that  they  and  their  co-grantors  were  the  owners  of  and 
entitled  to  the  possession  of  the  mining  claims  when  the  deed  to 
plaintiff  was  executed. 

Td* — In. — JuniciAii  Notice — Location.  As  the  Court  takes  notice  of  the 
character  of  the  property  and  its  original  ownership  in  the  United 
States,  the  defendants  were  estopped  from  denying  that  they  and 
their  co-grantors  (or  those  from  whom  they  derived)  had  located  the 
mines  in  accordance  with  the  laws  of  the  United  States — the  only  way 
in  which  the  title  could  be  acquired. 

Ii>. — Labob.  The  Court  found  that  in  the  year  1880  plaintiff  expended  in 
labor  on  the  claims  $100;  that  in  January,  1881,  plaintiff  res^amed 
work  upon  the  claims,  and  expended  in  labor  thereon  $24.  Defend- 
ants entered  and  located  in  August,  1881.  Held,  as  plaintiff  had 
resumed  work  upon  the  claims  "after  failure  and  before  location," 
his  rights  were  not  forfeited  when  defendants  entered.  (B.  S.  U.  8., 
2324.) 

Appeal  from  Superior  Court,  Tuolumne  County. 

Street  &  Street,  for  appellants. 
Edivin  A,  Rodger s,  for  respondent. 

MoKiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  is  in  the  ordinary  form  of  ejectment,  with 
an  averment  of  damages,  caused  by  the  excavation  and 
removal  of  gold-bearing  quartz  by  defendants  during  their 
adverse  holding. 

1.  The  Court  below  failed  to  find  expressly  upon  the  issue 
created  by  the  denial  of  the  averment  as  to  damages.  It  is 
urged  by  appellants  that  this  failure  necessitates  a  reversal 
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of  the  judgment.  Bat  no  judgment  was  rendered  for 
damages,  and  defendants,  the  appellants,  cannot  complain 
of  an  omission  which  did  them  no  injury.  The  judgment 
herein  will  constitute  a  bar  to  any  further  action  to  recover 
the  same  damages. 

2.  It  is  said  there  is  no  finding  that  plaintiff  or  his  grantors 
located  the  mine  as  required  by  Section  2324  of  the  United 
States  Bevised  Statutes.  The  Court  found  that  plaintiff,  on 
the  9th  day  of  April,  1878,  became  the  purchaser  "  by  deed 
from  thB  defendants  and  others "  of  the  mining  claims  de- 
scribed in  the  complaint,  entered  into  possession  thereof, 
etc. 

In  the  absence  of  proof  of  subsequently-acquired  title 
from  a  paramount  source,  the  defendants  are  estopped  from 
.  denying  that  they  and  their  cfO-grantors  were  the  owners  of 
and  entitled  to  the  possession  of  the  mining  claims  when  the 
deed  to  the  plaintiff  was  executed.  As  we  take  notice  of  the 
character  of  the  property  and  its  original  ownership  in  the 
United  States,  the  defendants  were  estopped  from  denying 
that  they  and  their  co-grantors  (or  those  from  whom  they 
derived)  had  located  the  mines  in  accordance  with  the  laws 
of  the  United  States — the  only  way  in  which  the  title  could 
be  acquired. 

3.  The  Court  found  that  in  the  year  1880  plaintiff  ex- 
pended in  labor  on  the  two  claims  one  hundred  dollars;  that 
in  January,  1881,  plaintiff  resumed  work  upon  the  claims, 
and  expended  in  labor  twenty-four  dollars.  Defendants 
entered  and  located  in  August,  1881.  As  the  plaintiff  had 
resumed  work  upon  the  claims  "after  failure  and  before 
location,"  his  rights  were  not  forfeited  when  defendants 
entered.     (R.  S.  U.  S.,  Sec.  2324.) 

It  is  urged  that  the  resumption  of  work  was  not  such  as  is 
required  by  the  Act  of  Congress;  that  if  so,  one  may  fail  to 
perform  the  work  required  bv  the  Act  during  any  year,  and 
yet  keep  alive  his  right  indennitely  by  doin^  any  work  during 
the  January  following.  In  other  words,  that,  by  such  con- 
struction, while  the  Act  requires  one  hundred  dollars'  worth 
of  work  each  year,  a  party  may  keep  his  claim  good  by  doing 
one  dollar's  worth  each  year,  provided  he  shall  succeed  in 
doing  it  before  a  relocation  can  be  accomplished.  It  is  not 
necessary  to  decide  that  an  attempt  to  assert  a  continuous 
right  may  be  based  upon  a  pretense  of  work;  so  plainly  a 
sham  as  that  will  be  disregarded.  But  here  the  work 
done  was  actual  and  valuable.  The  letter  of  the  statute  up- 
holds the  view,  as  to  resumption  of  work,  taken  by  the 
Court  below,  and  forfeitures  and  denouncements  are  not  to 
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be  favored  by  basing  them  upon  language  which  does  not 
plainly  and  unmistakably  provide  for  them. 

Judgment  affirmed. 

We  concur:    McEee,  J.,  Boss,  J. 


In  Bans. 


[Filed  November  15,  1882.1 

No.  8307. 

STEPHENSON,  Petitioneb, 

vs. 

SUPEBIOB  COUBT,  Bespondent. 

Ai>Mnii8TBATioN — ^Dbath — PBOBATB — MoTioN — JtXBXSDiOTioir.  The  Ooiirt  in 
which  was  had  administration  upon  the  estate  of  a  man  supposed  to 
have  been  dead,  but  who  subseqaenUy,  and  after  the  administration 
had  been  closed,  appears  '*  in  the  flesh/'  and  moves  the  entry  of  an 
order  vacating  and  annulling  the  proceedings,  may  grant  such  motion 
and  enter  sncb  order. 

Ii>. — Id.  Administration  may  lawfully  be  had  upon  the  estate  of  a  dead 
man,  but  not  npon  that  of  one  in  life.  -  Until  death  occurs  there  is  no 
*'  subject-matter  "  over  which  it  is  possible  for  any  Court  to  exercise 
jurisdiction. 

Id. — Id.  Notwithstanding  the  Court  of  probate,  before  isstiing  letters  of  ad- 
ministration, must  first  determine  affirmatively  the  question  of  death, 
the  fact  that  the  supposed  intestate  is  alive  may  still  be  shown,  and 
when  shown  establishes  the  nullity  of  the  entire  proceedings. 

Id. — Id.  The  *' subject-matter  "  in  such  case  is  the  appointment  of  a  per- 
sonal representative  to  a  decedent  who  is  without  one;. without  which 
subject-matter  no  jurisdiction  can  attach  to  the  Court  granting  ad- 
ministration. 

Beview. 

Wiiaht  dt  Wright  and  Pratt,  for  petitioner. 
L.  Quint^  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  question  in  this  case  is  whether  the  Court  in  which 
was  had  administration  upon  the  estate  of  a  man  supposed 
to  have  been  dead,  but  who  subsequently,  and  after  the  ad- 
ministration had  been  closed,  appeared  ''in  the  flesh,"  and 
moved  the  entn^  of  an  order  vacating  and  annulling  the  pro- 
ceedings, rightly  granted  the  motion  and  entered  the  order. 
We  have  no  doubt  of  the  correctness  of  the  action  of  the 
Court  in  that  particular. 
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Administration  may  lawfully  be  had  upon  the  estate  of  a 
dead  man,  but  not  upon  that  of  one  in  life.  Until  deaA 
occurs  there  is  no  "subject-matter"  over  which  it  is  possible 
for  any  Court  to  exercise  jurisdiction.  It  is  true  that  the 
Court  of  probate,  before  issuing  letters  of  administration, 
must  first  determine  affirmatively  the  question  of  death. 
But,  notwithstanding  such  determination,  the  fact  that  the 
supposed  intestate  is  alive  may  still  be  shown,  and  when 
shown,  establishes  the  nullity  of  the  entire  proceedings. 
The  authorities  in  support  of  this  proposition  are  numerons. 
Sec.  1,  Williams  on  Executors  (American  notes  by  Perkins) 
top  page  632,  and  notes  to  page  631;  Vol.  Vll,  Kobinson's 
Prac.  p.  324;  Jochimson  vs.  SuffblJc  Savings  Bank,  3  Allen, 
87;  Fisk  vs.  Newell,  9  Texas,  12;  Duncan  vs.  Stewart,  23 
Ala.  484;  AUeii  vs.  Dundas,  3  T.  R.  125. 

In  OriffUh  vs.  Frazier,  (8  Cranch,  23.)  Chief  Justice 
Marshall  said:  "Suppose  administration  to  be  granted  on 
the  estate  of  a  person  not  really  dead.  The  act,  all  will 
admit,  is  totally  void.  Yet  the  ordinary  must  always  inquire 
and  decide  whether  the  person  whose  estate  is  to  be  com- 
mitted to  4he  care  of  others  be  dead  or  in  life.  It  is  a 
branch  of  every  cause  in  which  letters  of  administration 
issue.  Yet  the  decision  of  the  ordinary  that  the  person  on 
whose  estate  he  acts  is  dead,  if  the  fact  be  otherwise,  does 
not  invest  the  person  he  may  appoint  with  the  character  or 
powers  of  an  administrator.  The  case,  in  truth,  was  not  one 
within  his  jurisdiction.  It  was  not  one  in  which  he  had  a 
right  to  deliberate.  It  was  not  committed  to  him  by  thelaw. 
And,  although  one  of  the  points  occurs  in  all  cases  proper 
for  his  tribunal,  yet  that  point  cannot  bring  the  subject 
within  his  jurisdiction." 

In  Beckett  vs.  Selover,  7  Cal.  226-7,  this  Court  said  that 
the  fact  of  death  and  the  place  of  residence  of  the  deceased 
at  the  time  of  death  must  be  alleged  in  the  petition  for 
letters,  and  must  be  true  in  point  of  fact,  ''and  when  thej 
do  not  both  exist  in  point  of  fact,  the  proceedings  are  utterly 
void  and  not  voidable."  Further  on,  the  Court  said:  **  It  is 
apprehended  that  no  one  would  insist  that  a  grant  or  admin- 
istration before  the  death  of  a  person,  however  regalar, 
oould  be  sustained  anywhere.  The  decision  of  the  Probate 
Court,  that  the  man  was  dead,  would  not  be  conclnsive 
against  him;  and  the  fact  of  residence  is  of  equal  importance 
to  give  the  particular  Court  jurisdiction,  and  the  decision  of 
one  point  is  no  more  conclusive  than  the  decision  on  the 
other."  This  case — Beckett  vs.  SeUyver — in  so  far  as  the 
question  of  the  residence  of  the  deceased  at  the  time  of  death 
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• 

is  eonoemed,  was  overraled,  and  we  think  ri^htlj  so  in  the 
subsequent  case  of  Invin  vs.  Scriber,  reported  in  16  Cal.  499, 
bnt  it  has  not  been  disturbed  as  respects  the  question  of 
the /oc^  of  death.  Nor  do  we  think  it  ought  to  be  deemed  a 
great  mistake  to  place  the  fact  of  determining  the  place  of 
residence  of  the  supposed  intestate  in  the  same  category. 
Until  there  is  a  death  there  is  no  subject-matter  for  the 
jurisdiction  of  any  Court.  What  is  the  subject-matter?  It 
IS  the  appointment  of  a  personal  representative  to  a  decedent 
who  is  without  one.  If  the  subject-matter  exists,  the  ques- 
tion whether  the  Court  had  jurisdiction  in  the  particular 
case  or  not  may  depend,  as  said  by  the  Court  of  Appeals  of 
Virjginia  in  Andreiva  vs.  Avery,  14  Gratt.  236,  "upon  a 
variety  of  facts:  as  whether  the  deceased  resided  m  the 
county  whose  Court  made  the  order;  or  had  land  there;  or 
died  tibere;  or  had  estate  of  any  kind  there.  If,  after  passing 
upon  these  facts  and  taking  cognizance  of  the  case,  the  order 
of  the  Court  could,  at  any  period,  in  any  collateral  proceed- 
ing, be  avoided  by  evidence  that  the  decedent  did  not  reside, 
or  die,  or  leave  estate  in  the  commonwealth,  all  the  incon- 
veniences and  other  evils  would  be  produced  which  are  re- 
ferred' to  in  Maker  vs.  Basaett,  (9  Leigh)  119,  and  other 
cases  before  cited,  and  which  are  designed  to  be  prevented 
by  the  principles  laid  down  in  those  cases."  Some  of  those 
evils  are  thus  stated  by  Mr.  Justice  Bosevelt  in  the  case  of 
MoneU  vs.  Denniaon,  17  How.  Pr.  426:  *  *  To  allow  it  (the  de- 
cision upon  the  question  of  inhabitancy)  to  be  called  in 
q^uestion  collaterally,  and  on  every  occasion  and  during  all 
time,  would  be  destructive  of  all  confidence.  No  business 
in  particular  depending  on  letters  testamentary  or  of  admin- 
istration, could  be  safely  transacted.  Payments  made  to  an 
executor  or  administrator,  even  after  judgment,  would  be 
no  protection.  Even  if  the  debtor  litigated  the  precise  point 
and  compelled  the  executor  to  establish  it  by  proof,  the  ad- 
judication would  avail  him  nothing  should  a  subsequent  ad- 
ministrator, as  in  this  case,  spring  up,  and,  after  the  lapse 
of  a  fifth  of  a  century,  demand  payment  a  second  time, 
when  a  scintilla  of  evidence  on  one  side  remained  and 
all  on  the  other  had  perished.  A  large  number  of  titles, 
too,  depend  for  their  validity  on  decrees  of  foreclosure,  and 
these  decrees  are  often  made  in  suits  instituted  by  executors 
or  administrators  or  their  assigns.  Must  these,  too,  be  sub- 
ject to  be  overhauled  at  any  period,  however  remote,  on  the 
nice  question  of  residence — a  question  often  difficult  to  decide 
where  the  facts  are  close,  and  much  more  so,  of  course, 
where  the  facts  are  obscured  by  lapse  of  time  and  loss  of 
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docnmentB  and  witnesses?*'  Sach  a  doctrine  the  Court  eat- 
rectly  held  too  dangerous  for  judicial  sanction. 

But  here  was  an  application  by  a  party  whose  estate  lutd 
been  administered  upon  the  supposition  that  he  was  dead, 
to  show  to  the  Court  in  which  the  proceedings  were  had  the 
fact  that  he  was  all  along  alive,  and  the  consequent  non- 
existence of  the  subject-mattery  without  which  no  jurisdictaoii 
could,  by  possibility,  have  attached  to  any  Court.  That  it 
was  competent  for  him  to  prove  the  fact  we  have  no  manner 
of  doubt,  and  we  are  also  of  opinion  that  he  sought  to  make 
the  oroof  in  the  appropriate  tribunal.  (State  \s,  McGlynn, 
20  Gal.  233;  Hamberlin  vs.  Terry,  1  S.  &  M.  Ch.  R.  689.) 

Demurrer  sustained  and  proceedings  dismissed. 

We  concur:  McKinstry,  J.,  Morrison,  C.  J.,  Sharpstein, J. 

I  concur  in  the  judgment:  Myrick,  J. 

• 

OONGUBBINa  OPINION. 

I  concur.  Administration  of  the  estate  of  a  living  peison 
is  void  ab  imtio  and  throughout.  The  only  jurisdiction  % 
Probate  Court  has  in  respect  to  the  administration  of  estates 
is  over  the  estates  of  dead  persons.  It  has  no  juri^ction 
whatever  to  administer  the  estates  of  living  persons  as  if  thej 
were  dead.  Cases  in  support  of  these  plain  propositions 
abound  in  the  books.  For  it  has  o^ten  happened  that  many 
"  Enoch  Ard  ens '*  have  had  to  assert  in  the  Courts  their 
right  to  property  of  which  they  have  been,  in  their  absence, 
unlawfully  deprived  by  void  proceedings  against  them  in 
Probate  Courts.  In  addition  to  those  cited  by  Mr.  Jastioe 
Boss,  the  cases  of  AfcPherson  vs.  Cauliff,  11  8.  and  B.  422; 
Appeal  of  Peebles,  16  id.  42;  Wales  vs.  WiUard,  2  Mass. 
120;  Smith  vs.  Bice,  13  id.  507;  Lofton  vs.  Jacks,  6  Boot.  166; 
Mmyaii  vs.  Dodge,  44  N.  H.  255;  Melia  vs.  Simmons,  45  Wis. 
334;  and  D'Aimemend  vs.  Jones,  4  Lea.  26,  will  be  found  in- 
structive and  conclusive  upon  the  question  involved  in  the 
present  case.  I  know  of  no  case  opposed  to  the  doctrine  of 
those  cases,  except  it  be  the  case  of  Boderigas  vs.  EoBt 
River  Savings  Institution^  62  N.  T.  460.  In  that  case  the 
Supreme  Court  of  New  York  held  that  money  paid  to  the 
administrator  of  a  supposed  decedent  could  not  be  recovered 
back,  although  it  appeared  that  at  the  time  of  issuing  the 
letters  of  administration  the  party  was  not  dead.  Bat  in 
Lavine  vs.  The  Emigrant  Industrial  Savings  Bank,  (18  Blach. 
1,)  in  the  Circuit  Court  of  the  United  States  for  the 
State  of  New  York,  it  was  decided  that  that  cate  bad  no 
support  elsewhere  in  the  authorities  of  the  En^ish  or  Amer 
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loan  Conrts.  A  living  person,  says  the  Court,  cannot  be 
concluded  bj  a  Surrogate's  decision  that  he  is  dead.  As  to 
him  such  a  decree  is  absolutely  void,  and  he  may  claim  his 
property  as  taken  from  him  "  without  due  process  of  law.** 

MgEee,  J. 

In  Bane. 


[Filed  November  14,  1882.] 

No.  8534. 

FUAZEB  ET  AL.,  Petitioners, 

vs 
SUPERIOR  COURT  OP  SAN  FRANCISCO,  Respondent. 

PBiLonoE — Statbmxmt  oW  Motion  fob  New  Tbiai«— Kxpobtsb's  Notes. 
The  trial  Gonrt  is  justified  in  refasiDg  to  settle  a  statement  on  motion 
for  new  trial  which  simply  refers  to  Uie  reporter's  notes,  and  does  not 
set  forth  any  of  the  eyidenoe  in  the  ease, 

E,  W.  McOraw,  -for  petitioners. 
T.  L  Bergin,  for  respondent. 

By  the  Coubt  : 

This  is  an  application  for  a  writ  of  mandamus  to  compel 
the  Hon.  T.  K.  Wilson,  a  Superior  Judge  of  the  city  and 
county  of  San  Francisco,  to  settle  plaintiff's  statement  on 
motion  for  a  new  trial.  When  the  statement  was  served  on 
the  attorneys  for  the  adverse  parties,  and  before  any  amend- 
ments thereto  were  proposed,  defendants  "protested  against 
the  pretended  statement  on  motion  for  a  new  trial  which 
had  been  served  upon  them,  that  it  is  utterly  insufficient, 
and  fails  to  set  forth  any  proper  statement  of  the  case. 
It  merely  amounts  to  a  reference  to  the  reporter's  notes, 
without  incorporating  said  notes  in  the  proposed  statement." 
The  learned  Judge,  in  denying  the  motion  to  settle  the  so- 
called  statement,  placed  his  refusal  on  the  ground  that  "  the 
proposed  statement  is  wholly  insufficient,  as  a  proposed 
statement  on  motion  for  a  new  trial,  and  must  be  dis- 
regarded." We  think  the  motion  to  settle  the  proposed 
statement  was  properly  denied;  It  does  not  set  forth  any  of 
the  evidence  in  the  case,  but  simply  refers  to  the  reporter's 
notes.  Its  language  is:  "All  of  which"  (the  facts  in  the 
case)  "will  more  fully  appear  from  said  statement  of  the 
facts,  which  reads  as  follows  (insert  reporter's  notes  in  full)." 
Such  a  statement  is  not  a  proper  one,  and  the  Court  may 
disregard  it.  {People  vs.  Oetty^  49  Cal.  584;  People  vs. 
Sprague,  63  Id.  422. 

Application  denied. 
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Depabtmemt  No.  2. 


fPUed  November  14,  1882.1 
No.  7603. 

STRUEVEN,  Respondent, 

vs. 

HIS  CREDITORS,  Appellants. 

Inboltxnot— FLKADiNa — ^VsBiFiOATXON.  The  Insolyency  Act  of  1853  did  nol 
require  the  answer  of  the  petitioner  to  the  opposition  of  a  creditor  to 
be  Terified.  The  InsoWent  Act  of  1880  requires  Teriflcation  of  the 
pleadings.  This  requirement  concerns  procedure  merely,  and  goTem 
pleadings  filed  after  its  passage. 

Id. — Pbaoticb — Objections — Appeu..  The  objection  that  the  opposing 
creditor  had  not  proved  his  claim  before  filing  his  opposition,  is  taken 
too  late  when  taken  in  the  appellate  Court  for  the  first  time. 

Appeal  from  Superior  Court,  San  Francisco. 

William  Matthews,  for  appellants. 
H.  H,  Loiventhaly  for  respondent. 

By  the  Court  : 

The  insolvency  proceedings  were  commenced  under  the 
Act  of  of  1852.  That  Act  did  not  require  the  answer  of  the 
petitioner  to  the  opposition  of  a  creditor  to  be  verified. 
Prior  to  the. filing  of  the  answer  in  this  case,  the  Legislature 
had  passed  the  Insolvent  Act  of  1880,  which  requires  verifi- 
cation of  the  pleadings.  This  requirement  concerns  proced- 
ure merely,  and  governs  pleadings  filed  after  its  passage. 
According  to  Section  68  of  the  Act  of  1880,  that  Act  is  not 
to  aflfect  any  case  previously  instituted;  but  there  is  no  indi- 
cation of  an  intention  to  keep  alive  the  former  mode  of  pro- 
cedure in  conflict  with  the  Act.  The  Court  erred  in  dis- 
missing the  opposition  and  in  making  a  decree  of  dis- 
charge. 

The  objection  that  the  opposing  creditor  had  not  proved 
his  claim  before  filing  his  opposition,  is  taken  too  late  when 
taken  in  this  Court  for  the  first  time. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 
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Department  Mo.  1. 


rPiled  November  24,  1882.] 
No.  8504. 

HART,  Respondent,  vs.  SPECT  et  al..  Appellants. 

Bill  or  Pabticulabb — ^Etidkmgs — ^Acooumt.  Alter  a  bill  of  ptirtionlars  had 
been  demanded  and  an  aooonnt  rendered  by  plaintiff,  defendants 
moYed  that,  inasmuch  as  plaintiff  had  failed  to  oomply  with  the  order 
of  the  Court,  he  be  precluded  from  giving  any  evidence  in  support  of 
his  complaint.  No  application  was  made  for  an  order  for  a  further 
account.  Eeld,  it  is  only  where  a  party  has  failed  or  refused  to  de- 
liver to  the  adverse  party  on  demand  a  copy  of  his  account  that  the 
latter  is  entitled  to  an  order  that  the  former  be  precluded  from  giving 
evidence. 

Appeal  from  Superior  Court,  Colusa  County. 

Dyas  &  Bridge/ord  and  Stevens,  for  appellants. 
Ehrt  dk  Sunnford  and  Bayne  dk  Hart,  for  respondent. 

By  the  Cotjbt  : 

The  complaint  is  to  recover  the  value  of  legal  services. 
Defendants  demanded  a  bill  of  particulars,  which  was  served. 
The  Court  made  an  order  thart  plaintiff  furnish  a  further  ac- 
count in  writing  of  the  items  of  the  claim,  setting  forth  the 
number  of  suits  in  which  services  were  performed,  the  title 
of  each  suit,  and  the  value  of  the  services  rendered  in  each 
suit,  together  with  the  date  at  which  each  item  of  service 
became  due. 

Plaintiff  then  served  the  further  account  following: 

'*  Jonas  Spect  and  Lou  G.  Spect, 
To  A.  L.  Habt,        Dr., 
May  16,  1880 — To  services  as  attomey-at-law  in  liti- 
gation involving  the  title  to  lots  in  the  town  of 

Colusa    $10,000 

Cr. 
December,  1881 — By  cash  paid 500 

Balance $9,500 

This  litigation  embraced  the  trial  of  the  following  causes, 
to  wit: 

title  of  cause.  where  tried. 

Spect  V8.  Gregg District  and  Supreme  Courts. 

Spect  V8.  Bundy District  and  Supreme  Courts. 

Hagar  vs.  Spect District  and  Supreme  Courts. 

Montgomery  vs,  Spect District  and  Supreme  Courts. 

Spect  V8.  Arnold District  and  Supreme  Courts. 
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Said  litigation  also  involved  the  management  and  trial  of 
the  following  causes^  up  to  the  19th  day  of  May,  1880^  to 
wit: 

Title:  Spectw.  Cheney,  No.  930;  Yates  vs.  Shearer  and 
Dean;  Spect  t78.  McGrath  et  al.;  Spect  t78.  Gill;  Spect  t». 
Town  of  Colusa;  -Spect  vs.  Minchum;  Spect  vs.  Warner; 
Spect  vs.  Liening;  Spect  vs.  Peyton;  Spect  vs.  Grover;  Speot 
vs.  McLaughlin;  Spect  vs.  Cheney,  No.  797;  Spect  vs.  Spit- 
tier;  Spect  vs.  De  Jaxnatt. 

Said  services  involved  the  general  management  of  said 
litigation,  and  entitled  me  to  a  fee  for  the  entire  service,  the 
amount  of  which  was  not  fixed,  but  was  contingent  upon 
final  success  or  recovery;  hence  there  is  and  can  be  bat  one 
item  of.  charge  to  the  account. 

Respectfully,  A.  L.  Habt." 

Defendants  moved  that,  inasmuch  as  plaintiff  had  failed 
to  comply  with  the  order  of  the  Court,  plaintiff  be  precluded 
from  giving  any  evidence  in  support  of  his  complaint.  The 
Court  denied  the  motion,  and  defendants  excepted. 

It  will  be  observed  that  no  application  was  made  to  the 
Court  below  for  an  order  for  a  further  account.  It  is  only 
where  a  party  has  failed  or  refused  to  deliver  to  the  adverse 
party  on  demand  a  copy  of  his  account  that  the  latter  is 
entitled  to  an  order  that  the  former  be  precluded  from  giving 
evidence. 

Judgment  affirmed. 


Department  No.  2. 


[Filed  November  15,  1882.1 
No.  7534. 

WAKREN,  Appellant, 

vs. 

SCHAINWALD  et  al.,  Bespondents. 

Pabtnsbship — Sbttleitsmt — Fb  lUD — Tbdbt  —  MsuuBPBaBSHT A.TI01I — Pub- 
OHA8B — ^AccouMTiNo.  Plaintiff  and  defendants  and  otken  entered 
into  a  copartnership  under  the  firm  name  of  B;  W.  Warren  A  Oo. 
Pokoney,  a  member  of  the  firm,  died  September,  1878.  The  aorriT- 
mn  members  continued  the  business  under  the  firm  name  until  Jann- 
ary  10,  1879,  at  which  time  the  entire  assets  of  the  firm  were  sold. 
L[i  December,  1878,  plaintiff  and  defendants  had  a  meeting,  ai  whieh 
one  of  the  defendants  stated  that  the  interest  of  Pokoney's  estate 
could  be  purchased  for  $3,000,  and  defendants  expressed  a  willini^ 
ness  to  purchase  it  at  that  price,  but  plaintiff  then  and  there  falsely 
stated  that  he  was  the  owner  thereof.  Defendants  ware  ixeTeniied 
from  effecting  such  purchase  by  such  misrepresentations.  The  Poko- 
ney  interest  was  transferred  to  one  L.  and  on  January  16, 1879,  he 


Wabben  v.  Schainwald  et  al.  506 


Bned  the  snrviTing  members  of  the  firm  for  a  settlement  and  aooonnt- 
isg  of  the  partnership^  and  afterward  plaintiff  herein  compromised 
the  suit  by  paying  L.  a  snm  less  than  $3,000.  The  object  of  the 
•  present  action  is  to  charge  defenduits  with  the  profits  of  the  business 
which  wonld  be  dne  the  estate  of  Pokoney  if  such  interest  were  still 
ia  the  estate.  The  Oonrt  below  held  that  after  plaintiff  was  repaid 
the  amonnt  expended  by  him  in  compromising  the  L.  claim,  the  resi- 
due of  the  profits  accruing  to  the  Pokoney  interest  shoal  d  be  diyided 
among  the  snnriying  partners  of  the  firm,  according  to  their  respect- 
ive interests  in  the  business  of  the  copartnership.  Held,  proper. 
In.— Id,  It  is  apparent  from  the  facts  in  the  case  that  the  Pokoney  interest 
would  hare  been  purchased  by  the  surviYing  partners  for  their  mutual 
benefit  if  the  plahitiff  had  not  prevented  such  purchase  by  misrepre- 
sentation. Under  the  circumstances  of  the  case  he  was  justly  held  to 
have  purchased  for  the  benefit  of  himself  and  the  defendants,  his  co- 
partners. 

Appeal  from  Superior  Court,  San  Francisco. 

NaphUdy,  Freidenrich  &  Acket^man,  for  appellant. 
Chtckering  dt  T/umias,  for  respondents. 

By  the  Court  : 

On  the  eighteenth  day  of  April,  1877,  the  plaintiff  Warren 
and  the  defendant  Schainwald  and  others  entered  into  a  co- 
partnership for  the  manufacture  of  powder,  under  the  firm 
name  of  K.  W.  Warren  &  Co. 

One  Louis  Pokoney  was  a  member  of  the  firm,  and  he  de- 
parted  this  life  in  the  month  of  September,  1878. 

After  the  death  of  Pokoney,  the  suryiving  members  con- 
tinued the  business  under  the  firm  name  until  the  tenth  day 
of  January,  1879,  at  which  time  the  entire  assets  of  the  firm 
were  sold  and  transferred  to  the  Vulcan  Powder  Company. 

In  the  month  of  December,  1878,  the  plaintiff  and  the  de- 
fendants, Schainwald  and  Baum,  had  a  meeting,  at  which  one 
of  the  defendants  stated  that  the  interest  of  Pokoney's  estate 
ooold  be  purchased  for  the  sum  of  three  thousand  dollars, 
and  the  defendants  expressed  a  willingness  to  purchase  it  at 
that  price,  but  the  plaintiff  then  and  there  stated  that  he 
w{»  the  owner  thereof,  and  thereupon  the  defendants  re- 
frained from  purchasing  the  same.  The  finding  shows  that 
the  defendants  were  prevented  from  effecting  such  purchase 
bj  the  statement  of  pluntiff.  The  Court  further  finds  that 
*'  the  statement  made  by  the  plaintiff  was  untrue,  and  was 
made  for  the  purpose  of  preventing  the  proposed  settle- 
ment." 

The  Pokoney  interest  was  transferred  and  assigned  to  one 
Ldlienthal,  and  on  the  fifteenth  day  of  January,  1879,  he 
brought  a  suit  against  the  surviving  members  of  the  firm  of 
R.  W.  Warren  &  Co.  for  a  settlement  and  accounting  of  the 
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partnership  dealings,  and  thereafter,  in  the  month  of  Sep- 
tember, 1879,  the  plaintiff  Warren  compromised  said  suit  by 
Saying  the  plaintiff  therein  a  sum  less  than  three  thousand 
ollars. 

The  object  of  the  present  .suit  is  to  charge  the  defendants 
with  the  profits  of  tne  business  which  would  be  due  to  the 
estate  of  Pokoney  if  such  interest  were  still  in  the  estate. 
The  Court  below  held  that  after  Warren  was  repaid  the 
amount  expended  by  him  in  compromising  the  Lilientbal 
claim,  the  residue  of  the  profits  accruing  to  the  Pokoney  in- 
terest should  be  divided  among  the  surviving  partners  of  the 
firm  of  Warren  &  Co.  according  to  their  respective  interests 
in  the  business  of  the  copartnership. 

We  think  the  judgment  of  the  Court  below  was  correct. 
It  is  apparent  from  the  facts  in  the  case  that  the  Pokoney 
interest  would  have  been  purchased  by  the  surviving  part- 
ners for  their  mutual  benefit  if  the  plaintiff  Warren  had  not 
prevented  such  purchase  by  misrepresentation.  Under  the 
circumstances  of  the  case  he  was  justly  held  to  have  pur- 
chased for  the  benefit  of  himself  and  the  defendants,  his 
copartners. 

Judgment  and  order  alGrmiBd. 

In  the  TJ.  S.  Circuit  Court,  District  of  Nevada. 

IFiled  November  9,  1882.  ] 

BUCKLEY 

vs. 

GOULD  &  CURRY  SILVER  MINING  COMPANY. 

1.  Njcoliginoe  OF  FsLiiOw-sEBTAMT.    The  employer  is  not  liable  to  ft  fo- 

Tant  for  an  injury  reenlting  from  the  negligence  of  a  feUow-aerraBtia 
the  same  line  or  department  of  employment ;  provided  the  en^oyer 
ezeroises  dne  care  in  the  selection  of  competent  aerrants. 

2.  Who  abb  Fkllow-bibtamtb.    The  runner  of  a  steam-engine  employed 

in  lowering  men  and  material,  and  hoisting  rook  in  sinking  a  shaft,  ifl 
a  fellow-servant  in  the  same  line  or  department- of  service,  within  the 
mle,  with  the  men  in  the  shaft  engaged  in  excavating  the  shaft  and 
loading  the  rock  to  be  hoisted. 

3.  No  Wabbantt — Only  Dub  Gabb  Bbquibkd.    The  eknployer  does  not 

warrant  the  competency  of  his  servants.  He  is  only  bound  to  ezeitiM 
due  care  iu  the  selection  of  careful  and  competent  men  for  the  senrioe 
to  be  performed. 

4.  EviDKNCB  OF  Ibgompktbnct.    The  mere  fact  that  an  accident  oconrred, 

though  evidence  of  negligence  on  that  particular  occasion,  is  not,  br 
itself,  sufficient  evidence  to  authorize  a  jury  to  find  that  the  patty  >o 
negligent  is  not  a  careful  and  competent  man  for  the  service  in  whioh 
he  was  engaged. 
6.  iNSTBUcnoM  TO  JuBT  IK  Absbncb  OF  EviDXNGB.  Upon  the  close  of 
plaintiff'  3  testimony,  if  the  evidence  is  insufficient  to  justify  a  verdiet 
for  plaintiff,  the  Court  will  instruct  the  jury  to  find  for  the  defendant 
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Before  Sawysb,  Circuit  Judge,  and  Sabin,  District  Judge  : 

This  case  -was  tried  by  a  jury.  At  the  close  of  plaintiflF's  tes- 
timony the  defendant's  counsel  asked  the  Court  to  instruct  the 
jury  to  find  a  verdict  for  the  defendant,  on  the  ground  that  there 
was  not  sufficient  testimony  to  go  to  the  jury  or  to  justify  a  ver- 
dict in  favor  of  the  plaintiff. 

W,  E.  F,  Deal,  ioi  plaintiff. 

B.  C.  Whitman  and  M.  N.  Stone,  for  defendant. 

By  the  Court,  Sawybb,  Circuit  Judge,  delivering  an  oral  opinion: 

We  have  carefully  considered  the  motion  to  instruct  the  jury 
to  find  a  verdict  for  defendant  in  this  case.     The  main  ques- 
tion is  whether  the  engineer — runner,  as    he    is  termed,   of 
ihk  engine — is  a  fellow-servant  with  the  plaintiff  in  this  ca^ 
within  the  meaning  of  the  rule,  which  asserts  the  principle  that 
the  master  is  not  liable  for  an  injury  resulting  to  one  servant 
from  the  negligence  of  a  fellow-servant  in  the  same  line  of  em- 
ployment.    We  are  fully  satisfied  that   he  is  a  fellow-servant 
within  the  principle  and  meaning  of  the  rule.     We  have  no  doubt 
on  that  point.     We  do  not  think  Hough  vs.  Railway  Company, 
100  U.  S.  213,  cited  by  the  plaintiff,  militates  against  that  prop- 
osition.    On  the  contrary,  we  think  it  is  an  authority  directly  in 
favor  of  defendant  in  this  case.   The  Court  in  that  case  recognizes 
the  rale;  it  does  not  question  it;  it  only  notices  the  distinction 
which  takes  that  case  out  of  the  rule. 

Mr.  Justice  Harlan,  in  delivering  the  opinion,  says  that  the  Eng- 
lish authorities  go  much  further  in  favor  of  the  doctrine  of  the  im- 
munity of  the  master  from  the  refeponsibility  for  injuries  received 
by  a  servant  in  consequence  of  the  negligence  of  his  fellow-ser- 
vant in  the  same  line  of  employment  than  the  American  Courts. 
But  the  decision  in  Hough  vs.  The  Railroad  Company  is  put  upon 
another  ground,  namely :  that  the  act  complained  of  in  that  case 
was  the  act  of  the  company  itself.     A  corporation  must  always 
act  tbrough  its  agents.     The  rule  is  recognized  that  the  company 
is  bound  to  use  all  reasonable  care  and  diligence  in  furnishing 
suitable  and  safe  machinery  for  its  servants  to  work  with.     In 
that  case  there  was  a  violation  of  that  rule.     The  defendant  did 
not  furnish  a  good  and  sufficient  cow-catcher  and  steam-whistle. 
The  accident  occurred  in  consequence  of  the  improper  condition  of 
the  locomotive  engine.     The  engine  ran  off  the  Irack  by  reason 
of  a*defective  cow-catcher,  and  the  steam- whistle  was  blown  or 
knocked  off  in  consequence  of  not  being  properly  fastened,  and 
the  en^neer  was  scalded  to  death  by  the  escaping  hot  steam.   It 
WAS  the  duty  of   the  company  to  use  all  reasonable  diligence  to 
furnish  a  safe  engine.     To  furnish  a  safe  engine  is  one  thing,  but 
ita  management  by  the  engineer  is  quite  another.     The  engineer 
was   simply  an  employee,  working  with  the  machinery.     That 
machinery  had  to  be  furnished  by  those  charged  with  that  duty. 
Those    men  in  charge,  furnishing  and  supervising  the  engine, 
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were  the  agents  of  the  corporation  for  that  purpose.  This  ser- 
vice could  only  be  performed  by  a  corporation  through  agents. 
Therefore  their  acts  were  the  acts  of  the  corporation,  and  not 
merely  of  fellow-servants.  They  were  the  acts  of  the  corpora- 
tion, through  its  agents,  in  furnishing  machinery  to  work  mib. 
The  decision  is  put  upon  that  ground  alone,  and  the  Conrt recog- 
nizes it  as  not  being  within  the  rule  It  would  have  been  the 
same  in  this  case  if  the  engine  that  was  used  in  this  mine  had 
been  a  rickety,  defective  old  engine,  out  of  order,  and  the  ac- 
cident had  resulted  from  the  use  of  that  engine  in  consequence 
of  its  defects.  Then  this  case  would  have  been  precisely  like 
the  one  cited. 

But  the  foundation  of  this  action  is,  that  the  accident  was  the 
result  of  the  carelessness  of  the  man  who  was  running  the  en- 
gine. He  was  not  an  agent  of  the  company.  He  had  no  author- 
ity over  the  plaintiff.  He  was  merely  a  workman  running  an 
engine  under  the  direction  of  a  chief  engineer,  a  general  fore- 
man, and  a  superintendent  of  the  mine.  It  was  not  his  busi- 
ness to  furnish  the  engine.  He  had  no  authority  whatever.  He 
was  co-operating  with  plaintiff  in  sinking  the  shaft.  He  was  simplj 
a  fellow-servant  co-operating  in  sinking  the  shaft.  We  do  not 
think  it  makes  any  difference  whether  he  was  running  anengine, 
or  working  with  a  wheel  and  axle,  a  pulley  and  bucket,  or  cany- 
ing  the  material  up  and  down  a  ladder  upon  his  shoulders.  He 
was  doing  the  same  work,  but  doing  it  by  different  means,  fiveij 
man  below  performed  his  part  of  the  work  in  sinking  the  shaft— 
the  work  in  which  they  were  all  engaged.  They  were  working 
together  in  the  same  department  in  excavating  this  shaft.  The 
fact  that  the  engine-runner,  as  he  is  called,  was  using  a  different 
instrument  in  carrying  the  material  up  and  supplies  down  nlakes 
no  difference.  It  was  work  done  in  a  common  employment,  to 
accomplish  a  common  end — the  sinking  of  a  shaft.  One  ser- 
vant performed  one  part,  and  another  another  part. 

In  the  old  Spanish  mines,  in  early  days,  and  even  yet  in  some 
parts  of  Mexico  and  South  America,  the  ore  is  carried  in  sacks 
upon  the  backs  of  men  by  climbing  up  and  down  ladders  in- 
st^^  of  using  an  engine.     In  sinking  this  shaft,  if  instead  of  the 
steam-engine  used  in  carrying  down  the  fuse  and  powder  for  a 
blast — ^the  work  actually  engaged  in  at  the  time  of  the  accident— 
or  in  raising  the  rock,  the  party  running  the  engine  had  gooeup 
and  down  a  ladder,  carrying  the  material  used  in  mining  down 
and  the  rock  up,  we  apprehend  that  no  one  would  have  asserted 
that  he  was  not  a  co-servant  in  sinking  the  shaft— that  he  waa 
not  performing  a  common  service  in  the  same  line  or  department 
of  employment  with  those  below.     The  fact  of  using  another  ap- 
pliance does  not  change  the  character  of  the  act;  it  was  the  same 
work.     The  authorities  go  to  that  extent.     Take  the  esse  of 
Wood  vs.  New  Bedford  Coal  Company  (121  Massachusetts  252;. 
The  plaintiff  was  a  laborer  employed  in  hoisting  coal  by  wa- 
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efaioeiy  operated  by  a  steam-engine.     When  it  was  hoisted  to  a 
certain  height  the  man  running  the  engine  was  to  stop  it.   There 
was  a  man  near  the  point  where  the  coal  was  discharged  to  man- 
age and  empty  the  coal  by  means  of  a  crank.     The  engineer 
hoisted  the  backet  too  high,  so  that  it  went  past  the  point  where 
he  should  have  stopped,  and  thereby  the  man  at  the  crank  was 
strack  hy  it  and  severely  injured.     In  that  case  the  engine-runner 
and  the  man  at  the  crank  aiding  to  discharge  the  coal  were  held 
to  be  fellow-servants  in  the  same   department  of  employment, 
and  the  •ompany  not  liable.     That  is  in  all  respects  like  this,  at 
least,  so  far  as  the  principle  is  concerned. 

Again,  in  Kelly  vs.  Norcross  (121  Mass.  508),  the  carpenters 
were  charged  with  building  a  staging.  The  employers  furnished 
saitable  materials  and  committed  the  duty  of  building  the  stag- 
ing to  the  carpenters,  who  had  charge  of  the  work  themselves. 
The  carpenters  were  superintending  the  construction  of  the 
staging,  and  the  accident  resulted  from  their  negligence.  An 
accident  happened  by  which  the  staging  fell  and  injured  some 
of  the  laborers.  They  were  held  to  be  fellow  laborers  within 
the  rule. 

In  another  case — Holden  vs.  FUchburg  Railroad — (129  Mass. 
268) — the  head-note  reads  :  **  The  nile  of  law  that  a  servant  can- 
not maintain  an  action  against  his  master  for  an  injury  caused  by 
the  fault  or  negligence  of  a  fellow-servant  is  not  confined  to  the 
case  of  two  servants  working  in  compai^y,  or  having  opportunity 
to  control  or  influence  the  conduct  of  each  other,   but  extends  to 
every  case'  in  which  the  two,  deriving  their  authority  and  their 
compensation  from   the   same  source,  are  engaged  in  the  same 
business,  though  in  different  departments  of  duty;  and  it  makes 
no  difference  that  the  servant  whose  negligence  causes  the  in- 
jniy  is  a  sab-manager  or  foreman  of  higher  or  greater  authority 
than  the  plaintiff. 

"  A  railroad  corporation  is  not  liable  to  a  brakeman  on  one  of 
its  trains  for  injuries  suffered  from  the  negligent  setting  up  and 
use  of  a  derrick  by  workmen  employed  in  widening  its  railroad." 
In  this  case  parties  were  employed  in  widening  the  road, 
md  for  the  purpose  of  performing  that  work  a  derrick  was  erect- 
ed. That  is  no  part  of  the  business  of  running  a  railroad.  It  is 
videning  a  road — enlarging  its  facilities.  A  train  coming  along, 
his  derrick  fell,  and  a  brakeman  passing  this  wreck  was  injured 
)j  a  rope  attached  to  the  fallen  derrick.  He  was  engaged 
a  running'  the  train.  The  other  men  were  engaged  in  widen- 
Dg  the  road  for  the  company.  They  were  held  to  be  fellow-ser- 
ants  ^thin  the  meaning  of  the  rule.  If  they  were  so,  these 
larties  here  must  be  fellow- workmen. 

In  Cooper  vs.  Mil,  di  Pra,  Dii.  G.  B,  Co,  (23  Wis.  669),  a  flag- 
lan,  who  failed  to  properly  notify  the  train  of  a  break  in  the 
}ad,  was  held  to  be  a  fellow-servant  with  a  brakeman  on  the 
'  [,  killed  in  consequence  of  the  negligence. 
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So,  also,  in  a  Wisoonsin  case,  where  a  train  went  out  to  dear 
the  track  of  snow.  They  had  a  party  of  snow-shovellers,  desigaed 
to  shovel  snow  off  the  road.  The  conductor  concluded  to  clear  Um 
road  at  a  certain  point  with  a  snow-plow.  He  made  a  rush  intothe 
snow  with  his  snow>plow,  and  the  result  was  that  the  train  waa 
thrown  from  the  track.  One  of  the  snow-shovelling  party  going 
to  his  work  was  injured.  The  snow-shoveller  injured  was  held 
to  be  a  co-laborer  in  the  same  employment  with  the  conductor, 
and  the  employer  not  liable  on  that  ground.  {Howiand  vs.  Mil. 
L.  S.  dk  W,  B,  B,  Co.  13  The  Reporter,  607;  also,  see  cas^  cited.) 

In  Michigan  an  engineer  and  conductor  of  freight  trains  are 
held  to  be  fellow-servants.  (Mich.  G.  B.  B.  Co.  vs.  Dolan,  32 
Mich.  510.) 

In  Collier  vs.  Steinhart,  (51  Cal.  117)  it  was  held  that  the  en- 
gineer running  the  engine  to  hoist  wat^r  from  a  mine,  by  whose 
carelessness  a  tub  of  water  fell  upon  a  laborer  at  the  bottom  of 
the  mine  and  injured  him,  was  a  fellow-servant  with  the  partf 
injured  within  the  rule. 

So  in  McLean  vs.  BluePoirU  Gravel  Mg.  Co.  (lb.  257),  McLean 
being  in  the  hydraulic  department,  was  injured  by  the  careless- 
ness of  Began,  foreman  in  the  blasting  department  of  the  "gen- 
eral business. "  McLean  and  Began  were  held  to  be  fellow-6e^ 
vants  within  the  rule. 

These  are  only  a  few  of  the  many  cases  found  in  the  boob 
which  illustrate  this  point.  We  do  not  find  anything  against  it 
The  case  of  Kielley  vs.  Belcher  Silver  Mg.  Co.  (3  Saw.  500)  on  the 
trial  is  a  similar  case.  We  do  not  think  the  decision  on  the  de- 
murrer in  that  case  militates  against  the  principle.  (lb.  437.) 
The  judge  who  delivered  the  opinion  on  the  demurrer  concorrad 
in  the  opinion  at  the  trial.  They  were  not  considered  to  be  in 
conflict.  We  think  the  plaintiff  and  this  runner  of  the  engine 
were  in  the  same  line  of  employment,  and  substantially  in  the 
same  department  of  service.  There  can  be  no  recovery  for  any 
injury  resulting  from  the  negligence  of  his  co-servant  on  that 
ground.     There  is  nothing,  then,  to  go  to  the  jury  on  that  point 

The  next  point  is  on  the  allegation  in  the  complaint  that  the 
company  employed  an  unskillful  engineer.  That  allegation  falls 
short  of  being  sufficient.  The  company  is  not  bound  under  aD 
circumstances  and  at  all  events  to  employ  a  skillful  and  compe- 
tent engineer.  It  is  only  bound  to  exercise  due  diligence  and 
care  in  that  respect.  It  does  not  warrant  that  he  shall  he 
skillful,  but  it  is  bound  to  use  due  diligence  in  provid- 
ing or  employing  a  skillful  and  competent  engineer,  it  ma^T 
have  fully  performed  that  duty.  If  it  did  it  is  not  liaUe. 
There  is  no  allegation  that  it  did  not  exercise  due  diligence 
or  was  negligent  in  this  respect;  but  the  fact  only  is  alleged  that 
the  engineer  was  unskillful.  Conceding  it  to  be  otherwise,  there 
is  no  testimony  here  to  show  that  this  engine-runner  was  not  a 
competent  party.     The  only  testimony  i&  tiie  fact  that  in  this  in- 
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stance  an  accident  happened.  An  accident  may  happen  to  the 
most  competent  and  skillful  man.  He  may  have  for  years 
been  without  fault,  and  the  fact  that  in.  this  instance  he  was  neg- 
ligent is  not  inconsistent  with  the  idea  that  he  was  generally  a 
careful  man,  and  entirely  competent*to  perform  the  duties  which 
he  performed.  And  the  mere  fact  of  the  single  accident,  although 
evidence  of  negligence  in  that  particular  instance,  is  not  suffi- 
cient evidence,  as  held  by  many  authorities,  of  incompetency  or 
that  he  is  not  a  careful  man.  Quite  a  number  of  cases  to 
that  effect  were  cited  on  the  argument,  and  none  have  been  cited 
to  the  contrary.  In  Wood  vs.  Bedford  Goal  Company  (121 
Mass.)  it  was  alleged  that  defendant  knowingly  employed  an  in-  ' 

competent  engineer.     The  accident  happened,  yet  the   Court 
says  : 

"The  declaration  alleges  as  one  ground  of  the  defendant's  lia- 
bility that  it  knowingly  employed  an  unskillful  and  incompetent 
person  as  engineer.  The  plaintiff  does  not  contend  that  there 
was  any  evidence  to  support  this  allegation." 

Even  counsel  for  plaintiff  did  not  contend  that  the  accident 
was  evidence  of  the  incompetency  of  the  engineer. 

"The  difficulty  of  the  plaintiff's  case  is  that  the  evidence 
clearly  shows  that  the  injury  to  him  was  caused  by  the  negligent 
act  of  a  fellow-servant." 

Just  so  in  this  case.  There  is  no  evidence  here  upon  this 
point.  # 

Again,  in  the  case  of  Kelley  vs.  Norcross,  before  cited,  where 
the  staging  fell,  the  accident  happened,  but  the  Court  said: 

"  There  was  no  evidence  that  the  men  were  not  in  all  respects 
competent  workmen,  or  that  the  materials  provided  were 
unsuitable;  and,  without  some  such  evidence,  there  was  upon  . 

these  points  no  miestion  upon  which  the  plaintiff  was  entitled  to  J 

go  to  the  jury.  If  there  was  neglect  on  the  part  of  the  carpen- 
ters, either  in  the  construction  of  the  staging  or  in  leaving  it, 
after  it  had  been  partially  constructed,  to  be  continued  or  com- 
pleted by  the  masons;  it  was  the  neglect  of  the  fellow-servants 
of  the  plaintiff's  intestate,  who  were  competent  to  have  properly 
performed  the  work." 

The  mere  fact  of  the  negligence  was  held  to  be  no  evidence  to 
go  to  the  jury. 

In  Cooper  vs.  Uie  MUwaukeeand  Prairie  duChienRailioay  Com- 
pany (33  Wis.  671)  it  was  said:  '*  But  all  this  is  to  no  purpose, 
so  long  as  it  is  not  shown  that  the  company,  its  officers  or  agents, 
were  negligent  in  the  employment  of  these  persons,  or  in  retaining 
them  in  its  service.  The  negligence  of  the  company,  its  officers 
or  agents,  in  employing  careless  and  unfit  servants,  is  the  gist  of 
the  action;  and  unless  this  be  shown  there  can  be  no  recov- 
ery. *  *  »  Aside  from  the  proof  of  negligence  in  the  ser- 
▼Bntd  on  the  occasion  in  question,  which  is,  clearly,  not  enough 
to  charge  the  company,  there  is  not  the  slightest  evidence  show- 
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iDg,  or  tending  to  show,  negligence  on  the  part  of  the  companj 
in  the  employment  of  those  servants. " 

This  case  is  directly  in  point.  These  are  only  a  few  out  of 
a  great  many  cases  deciding  that  question.  There  is  not  a  par- 
ticle of  evidence,  other  tha^  the  fact  of  the  accident,  in  this  case 
that  this  engine-runner  was  not  entirely  competent,  or  that  he 
was  not  a  careful  man.  The  testimony  of  the  plaintiff  shows 
that  the  engine-runner  had  been  an  engineer  long  before  he 
went  on  this  mine,  and  that  plaintiff  knew  it. 

The  mere  fact  tiiat  he  was  negligent  at  this  time  is  not  snffi- 
cidnt  evidence  of  his  incompetency.  There  are  numerous  cases 
to  the  same  point.  There  is  no  testimony  sufficient  to  go  to  the 
jury  to  show  his  incompetency.  And  not  only  must  it  appear 
that  he  was  not  in  fact  incompetent,  but  also  that  the  company 
did  not  use  due  care  in  employing  him.  If  the  allegation  were 
sufficient,  there  is  nothing  to  show  on  any  of  those  points  that 
the  defendant  is  liable. 

The  only  other  point  is  as  to  whether  there  is  anything  to  go 
to  the  jury  upon  the  question  of  the  bell.     We  are  satisfied,  on 
that  point,  that  there  is  nothing  to  justify  the  jury  in  finding  that 
the  accident  resulted  from  the  breaking  down  of  that  bell.    On 
the  contrary'!  the  testimony  shows  tb at  the  accident  resulted  from 
the  negligent  act  of  the  runner  of  the  engine.     No  one  testifies 
that  plaintiff  could  have  escaped  if  the  bell  had  been  there.    The 
testimony  of  plaintiff's  witn^s,  Cumelford,  is  that  he  could  not 
have  got  out — that  there  was  not  sufficient  time  had  tlie  beU 
rung.     The  cage  came  down  so  rapidly  that  he>  could  not  have 
got  out  of  the  way.     There  is  no  testimony  that  he  could  have 
got  out  of  the  way.     The  testimony  is  that  the  cage,  ordinarily, 
came  down  to  the  place  where  the  bell  was  and  stopped,  and 
only  came  down  from  that  point  at  a  given  signal  from  below. 
But  this  time  it  did  not  stop.     It  was  the  ordinary  practice  to 
stop  it  within  fifty  feet  of  the  bottom  and  there  wait  until  the  sig- 
nal to  lower  it  was  given,  and  then  to  lower  it  slowly.     But  at  this 
time  it  not  only  came  down  without  stopping,  but  it  came  rapidly. 

At  the  time  of  the  accident  it  came  down  with  great  rapidity. 
The  engineer  did  not  even  stop  the  engine  when  the  cage  reached 
the  bottom,  for  there  were  some  forty  feet  of  cable  piled  up  on 
top  of  the  cage.     The  testimony  clearly  shows,  and  there  is 
nothing  to  the  contrary,  that  the  accident  resulted  purely  and 
solely  from  the  carelessness  of  the  engineer  in  dropping  the  cage 
down  at  a  rapid  rate,  without  stopping  or  giving  any  notice. 
The  accident,  therefore,  resulted  from  the  negligence  of  a  co- 
laborer  in  that  employment.     If  the  jury  were  to  find,  upon  such 
testimony,  that  the  accident  resulted   from  the  absence  of  this 
bell,  we  should  be  compelled  to  set  aside  the  verdict.     We  feel 
bound,  therefore,  under  repeated  rulings  of  the  Supreme  Court, 
to  grant  the  motion,  and  we  shall  so  instruct  the  jury. 
Instruction  and  verdict  accordingly. 
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Current  Topics. 

ESTATES  TAIL. 
The  Supreme  Court  of  Iowa  hold  that  the  statute  de  donis 
is  not  applicable  to  the  habits  and  conditions  of  our  society,  nor 
in  harmony  with  the  spirit,  genius  and  objects  of  oiir  institu- 
tions, and  hence  is  not  in  force  as  a  part  of  the  common  law  of 
the  State.  The  question  arose  upon  a  contest  between  the 
grantee  of  A  istnd  the  heirs  of  A  by  her  husband  B  begotten,  such 
being  the  terms  of  the  original  deed  to  A.  It  was  held  that, 
upon  the  birth  of  heirs  by  B,  the  conditional  fee  became  abso- 
lute, and  not  an  estate  tail.  {Pierson  ts.  Lane,  14  N.  Y.  Bep.  90.) 

AMEBICAN  LAW  BEVTBW. 
From  the  Albany  Law  Journal  we  clip  the  following  : 
''  The  publishers  of  the  American  Law  Beview  announce  that 
after  the  issue  of  the  number  for  December  next,  it  will  be  pub- 
lished by  the  Beview  Publishing  Company  of  St.  Louis,  to  which 
company  they  haye  transferred  the  Beview,  its  copy-right  title, 
and  the  right  to  use  its.name.  It  is  to  appear  hereafter  in  con- 
solidation with  the  Sotdhem  Law  Beview.  We  sincerely  regret 
the  discontinuance  of  our  honored  and  useful  neighbor,  the 
American  Law  Beview,  Always  a  judicious  and  excellent  pub- 
lication, its  last  days  have  been  its  best.  It  has  had  editorial 
service  of  several  very  clever  men.  Especially  we  shall  mids  the 
brilliant  and  striking  articles  of  Mr.  Grinneli,  the  present  edi- 
tor, who  possesses  the  rare  art  of  making  law  interesting  to 
Everybody.  We  hope  that  his  pen  will  not  be  lost  to  legal  jour- 
nalism, and  we  cannot  believe  that  it  will  be.  The  consolidation 
of  the  Ameirican  with  the  Southern  Law  Beview  will  strengthen 
the  latter  already  influential  and  admirable  publication,  and  will 
add  to  the  prominence  of  St.  Louis  as  one  of  the  most  impor- 
tant, if  not  the  most  important,  of  the  law  publishing  towns  of 
this  country.  We  wish  the  Southern  Law  Beview  increased  suc- 
cess and  influence,  and  we  drop  a  tear  over  the  demise  of  our 
old  friend,  the  '  deep  blue, '  and  its  successor,  the  '  light  gray. '  " 
We  regret  the  discontinuance  of  the  American  Law  Beview,  and 
-wish  great  success  to  the  consolidation  of  the  American  and 
Southern  Law  Beviews,  We  hope  that  Mr.  Grinneli  will  remain 
in  the  field  of  legal  journalism,  where  he  has  no  equal  as  a 
writer  of  interesting  and  readable  law  articles. 
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Supreme  Conrt  of  Califomia. 


In  Bank. 


[Filed  November  28,  1882.] 
No.  844P. 

THE  PEOPLE  ex  bel.  KNIGHT,  Appellant, 

vs. 
BLANDING,  Kespondent. 

HutBOB  CotaaaazoMKB — OFnoa — Lboisljltobb — ^Extba  Bbbsiox — ^Afpoikt- 
MKNT — Senati — GoTKBMOB.  Defendant  was  appointed  to  the  office 
of  State  Harbor  Commissioner  on  March  8,  1878,  to  hold  for  ih» 
term  of  four  years.  March  8,  1882,  the  GkiTemor  of  the  State  com- 
missioned  relator  to  the  office,  having  therefore,  to  ^t.  at  an  extn 
session  of  the  Legislature  in  1881,  reoeiyed  the  consent  of  the  Seoftte 
thereto.  Held,  not  necessary  to  consider  the  question  whether  the 
GoTenior  could  constitutionally  oonyene  the  Legislature  in  extn 
session  for  the  sole  purpose  of  having  the  Senate  consent  to  his  ap- 
pointments; nor  to  inquire  whether  that  was  one  of  the  sabjeds 
specified  in  the  proclamation  by  which  he  convened  the  Legislfttme 
at  that  time.  The  Legislature  had  no  power  to  act  upon  that  subject, 
whether  it  was  specified  in  the  proclamation  or  not,  and  the  consti- 
tutional prohibition  is  limited  to  subjects*  upon  which  the  Leffislabire 
would  have  power  to  legislate  in  the  absence  of  any  prescribed 
limitation.  The  constitutional  limitation  on  the  power  of  the  latpB- 
lature  to  legislate  when  convened  in  extra  session  does  not  ^^plj  to 
this  case. 

Id. — Id.  The  respondent's  term  of  office  oommenoed  at  the  date  of  his  com- 
mission (March  8,  1878,)  and  by  virtue  of  it  he  was  entitled  "to  hold 
for  the  term  of  four  years"  and  no  longer,  except  in  default  of  the  Ap- 
pointment and  qualification  of  a  successor  to  take  the  office  at  the 
expiration  of  that  period.  Commencing,  as  it  did.  on  the  eighth  day 
of  March,  1878,  it  closed  on  the  seventh  day  of  March,  1883— which 
preceded  the  date  of  the  relator's  commission. 

Appeal  from  Saperior  Court,  San  Francisco  County. 

.    Clvnie,  Knight,  and  Bamea,  for  appellant. 
Wallace,  Oreathonae  &  Blanding,  for  respondent. 

Mtrick,  J.,  delivered  the  opinion  of  the  Court: 

There  are  two  grounds  upon  which  it  is  claimed  that  the 
appointment  of  the  relator  to  the  office  of  Harbor  Oommis- 
sioner  is  invalid. 
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1.  That  the  consent  of  the  Senate  to  said  appointment 
was  given  daring  the  extra  session  of  the  Legislature  of 
1881,  when  it  was  convened,  by  proclamation  of  the  Governor, 
for  the  purpose  of  legislating  upon  certain  subjects  specified 
in  said  proclamation. 

In  our  view  of  the  matter,   it  is  not  necessary  to  con- 
sider whether  the  Governor  could  constitutionally  convene 
the  Legislature  in  extra  session  for  the  sole  purpose  of 
having  the  Senate  consent  to  his  appointments*    Nor  is  it 
necessary  to  inquire  whether  that  was  one  of  the  subjects 
specified  in   the  proclamation  by  which  he  convened  the 
Legislature  at  that  time.    The  fact  that  the  Legislature  was 
lawfully  convened  on  that  occasion,  and  that  while  so  con- 
vened the  Senate  consented  to  the  appointment  of  the  relator 
is  not  disputed.     The  Legislature  had  no  power  to  act  upon 
that  subject,  whether  it  was  specified  in  the  proclamation  or 
not,  and  the  constitutional  prohibition  is  limited  to  subjects 
upon  which  the  Legislature  would  have  power  to  legislate  in 
the  absence  of  any  prescribed  limitation.     The  prohibition 
applies  only  to  acts  of  legislation,  and  it  was  wholly  unneces- 
sary  to  prohibit  legislation   by  the    Senate    because   the 
Senate  alone  could  not  legislate.     It  might  pass  any  number 
of  bills,  but  until  concurred  in  by  the  other  House  and  ap- 
proved by  the   Governor,  they  would    have    no    validity. 
Therefore  the  constitutional  limitation  on  the  power  of  the 
Legislature  to  legislate,  when  convened  in  extra  session, 
does  not  apply  to  this  case,  and  the  Senate  had  the  same 
power  to  consent  to  the  appointment  of  the  relator  that  it 
would    have  had    if  the  Constitution  had   authorized  the 
€k>yemor  to  call  an  extra  session  of  the  Legislature  when- 
ever he  should  deem  it  advisable  to  do  so,  without  imposing 
any  other  limitations  upon  its  power  to  legislate  when  so 
convened  than  are  imposed  on  its  power  to  legislate  when 
convened  in  regular  session. 

2.  The  commission  of  the  respondent  is  dated  on  the  8th 
of  March,  1878,  and  by  it  he  was  appointed  and  com- 
missioned *'to  hold /or  the  term  of  four  years.'* 

It  is  insisted  that  under  this  appointment  his  term  of  office 
did  not  expire  before  the  close  of  the  8th  day  of  March,  1882, 
and  therefore  that  the  appointment  of  the  relator,  whose 
commission  is  dated  on  that  day,  was  made  before  the  expira* 
tion  of  the  respondent's  term  of  office;  and  that  the  statute 
did  not  authorize  the  appointment  of  a  successor  to  the  re- 
spondent until  his  term  of  office  should  expire.  Conceding, 
which  we  do  not,  that  if  the  relator  had  been  appointed 
before  the  expiration  of  the  respondent's  term  of  office,  such 
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mpointment  would  have  been  invalid,  we  do  not  think  that 
tnat  question  arises  in  this  case.  The  respondent's  term  of 
office  commenced  at,  the  date  of  his  commission,  and  bj 
Tirtue  of  it  he  was  entitled  *'  to  hold  for  the  term  of  four 
years/'  and  no  longer,  except  in  default  of  the  appointment 
and  qualification  of  a  successor  to  take  the  omce  at  the 
expiration  of  that  period.  Commencing,  as  it  did,  on  the 
8th  day  of  March,  1878,  the  respondent's  term  would  expire 
at  the  close  of  the  7th  day  of  March,  1882,  which  preccNled 
the  date  of  the  relator's  commission. 

Judgment  reversed,  with  directions  to  the  Court  below  to 
enter  judgment  in  accordance  with  the  prayer  of  the  plain- 
tiff's complaint. 

We  concur:    Morrison,  C.  J.,  McKee,  J.,  Sharpstein,  J. 


Ik  Bane. 


[Filed  November  28,  1882.] 

No.  6287. 

* 

SANTA  CBUZ  RAILROAD  COMPANY,  Respondent, 

vs. 

THE  BOARD  OF  SUPERVISORS  OF  SANTA  CBUZ 

COUNTY,  Appellant. 

BoNCfl — Subsidy — Case  FoiiLowED.     Nevada  Bank  vb.  SteinmeU,  KoTembor 
17,  1882,  followed. 

Appeal  from  Twentieth  District  Court,  Santa  Cmz  Ck>mity. 

Skirm  and  Logan^  for  appellant. 

Younger  and  Taylor  &  liaigfU,  for  respondent. 

By  the  Coubt  (McEee,  J.,  Myrick,  J.,  and  Thornton,  J., 

dissenting) : 

We  are  satisfied,  from  the  record,  that  the  conditions 
precedent  npon  which  the  respondent  was  entitled  to  have 
the  bonds  issued  to  it  had  all  been  performed  by  it  before 
the  commencement  of  this  proceeding,  and  therefore  that 
the  judgment  appealed  from  should  be  affirmed.  {Neoada 
Bank  vs.  Steinmetz^  November  17, 1882.) 

Judgment  affirmed. 
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Dbpabtment  No.  2. 


[Filed  December  5,  1882.] 
No.  8432. 

PIEBCE,  Appet.t.ant,  vs..  SOHADEN  et  al.,  Respondents, 

ViBDXCT — Pbomxsbobt  Kotb — Indobbsb  —  Issues — Motion.  Action  against 
indorsers  to  recoTer  $466.37  and  interest,  due  on  a  promissory  note. 
Under  the  pleadings  the  only  issaes  for  the  jury  were  as  to  presenta- 
tion, demand,  refusal  to  pay,  and  notice.  The  verdict  of  the  jury 
was:  '*  We,  the-jory  in  the  above  entitled  cause,  find  for  the  plaintiff, 
and  assess  his  damages  at  the  sum  of  $294.60."  The  plaintiff 
moved  for  judgment  for  the  amount  of  the  note  and  interest,  which 
motion  was  denied,  and  judgment  was  entered  for  the  amount  named 
in  the  verdict.  Held,  the  plaintiff  was  entitled  to  his  motion.  The 
jury  had  nothing  to  do  with  matters  not  in  issue,  and  a  verdict  refer- 
ring to  such  matters  is,  so  far,  surplusage.  So  far  as  the  verdict 
related  to  matters  in  issue,  it  was  in  favor  of  plaintiff.  The  Oourt 
should  have  computed  the  amount  due  on  the  note  for  principal 
and  interest,  and  rendered  judgment  accordingly. 

Appeal  from  Superior  Court,  Sacramento  County. 

Z>-  8.  Itayliyr,  for  appellant. 
JFVeeman  <t  BcUeSy  for  respondents. 

By  the  Cqubt: 

This  was  an  action  against  indorsers  to  recover  the  amount 
due  for  the  principal  and  interest  of  a  promissory  note. 
The  answer  denied  the  presentation  of  the  note  to  the  maker, 
the  demand  of  payment,  the  refusal  to  pay,  and  notice  of 
presentation,  demand  and  refusal.  There  was  no  denial  of 
the  execution  or  indorsement  of  the  note,  and  no  plea  of 
payment.  There  was,  therefore,  no  issue  to  go  to  the  jury 
except  as  to  presentation,  demand,  refusal  to  pay,  and  notice. 
The  jury  returned  a  verdict  in  the  following  form :  *'We, 
the  jury  in  the  above  entitled  cause,  find  for  the  plaintiff, 
and  assess  his  damages  at  the  sum  of  $294.50."  The  plain- 
tiff moved  for  judgment  for  the  amount  of  the  note  and 
interest,  which  motion  was  denied,  and  judgment  was  entered 
for  the  amount  named  in  the  verdict.  The  plaintiff  was 
entitled  to  his  motion.  The  jury  had  nothing  to  do  with 
matters  not  in  issue,  and  a  verdict  referring  to  such  matters 
iSy  so*  far,  surplusage.  So  far  as  the  verdict  related  to 
matters  in  issue,  it  was  in  favor  of  plaintiff.     The  Court 
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should  have  computed  the  amount  due  on  the  note  for 
principal    and   interest,    and    rendered    judgment    aocord- 

Judgment  vacated  and  cause  remanded,  with  instmctions 
to  make  computation  and  render  judgment  in  accordance 
with  this  opinion. 


Depabtkent  No.  2. 


[Filed  December  6,  1882.] 
No.  8693. 

YALLEABE,  Petitioneb, 

vs. 

t 

HALSEY,  Judge,  eto.,  Respondent. 

STAnEicmT — ^Tbzax« — Bxpobtbb'b  Nom — MAMDAMim  —  Appbai.  —  'PnA.ancm. 
Writ  of  mandamnB  to  oonipel  responde&t  to  settle  a  statement  on  ap- 
peal denied,  because  the  proposed  statement  is  made  np  of  the 
reporter's  notes  taken  at  the  trial  and  written  ont  in  long-bnnd. 

Mandamus. 

Severance,  Travers  dt  Homblower,  for  petitioner. 
Ghadboume,  for  respondent. 

By  the  Court  : 

This  is  an  application  for  a  writ  of  mandamus  to  compel 
the  respondent,  who  is  a  Judge  of  the  Superior  Court  of  the 
city  ana  county  of  San  Francisco,  to  settle  a  statement  on 
appeal  to  this  Court.  Several  reasons  are  assigned  for  the 
refusal  of  the  Judge  to  settle  the  statement,  only  one  of  which 
will  be  noticed,  as  that  is  sufficient  to  sustain  the  respond- 
ent's action  in  the  case. 

The  proposed  statement  is  made  up  of  the  reporter's  notes 
taken  at  the  trial  and  written  out  in  long-hand. 

This  is  not  the  proper  manner  in  which  a  bill  of  excep- 
tions or  statement  on  appeal  should  be  prepared,  and  we 
will  not  sanction  such  a  practice.  It  has  oeen  justly  con- 
demned' in  several  cases,  (People  vs.  Oetty^  49  Cal.  584; 
CaldweU  vs.  Parka,  50  id.  502, )  and  Uiis  case  comes  within 
the  rule  therein  laid  down. 

Writ  denied. 
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In  Bank. 


[Filed  November  28,  1882.] 
No.  8023. 

PEOPLE,  Appellant,  vs.  STEPHENS  et  al.,  Respondents. 

Watkb — CoMBTiTUTioH.  The  aTignment  of  counsel  that,  "ander  the  pro- 
▼isions  of  the  present  Gonstitniion,  no  company  or  indiTidnal  pos- 
sesses the  right  to  lay  pipes  in  the  streets  of  any  incorporated  city  or 
town  of  the  •State,  for  the  purpose  of  supplying  the  inhabitants 
thereof  with  fresh  water,  until  the  Legislature  has  prescribed  the 
terms  and  conditions  under  which  all  this  may  be  done."  Held,  un- 
tenable.    (Art.  XI,  Sec.  19;  Art.  XIY,  Sees.  1  and  2.) 

Id.— Girr— Town.  The  word  "  city  "  used  in  Section  19  of  Article  XI  in- 
cludes towns. 

Id. — ^MuNidPAiiTTT,  The  provisions  of  the  Constitution  requiring  the  rates 
or  compensation  to  be  fixed  has  no  application  to  water  furnished  by 
a  municipality  itself. 

Id. — Id.  The  rates  or  compensation  required  to  be  fixed  by  Section  1  of 
Article  XIY  are  the  rates  or  compensation  to  be  collected  for  water 
authorized  to  be  introduced  by  Section  19  of  Article  XI,  and  the 
latter  section  secures  to  individuals  and  to  corporations  duly  incorpo- 
rated for  such  purpose,  under  and  by  authority  of  the  laws  of  the 
State,  the  right  to  introduce  water  into  the  classes  of  municipalities 
that  by  Section  19  of  Article  XI  are  given  the  right  to  fix  the  rates  or 
compensation  for  its  use;  that  is  to  say,  cities,  towns,  and  cities  and 
counties.  This  construction  brings  the  several  sections  into  harmony, 
and  gives  effect  to  the  evident  purpose  of  the  Constitution. 

Appeal  from  Superior  Ooart,  Yolo  Ooanty. 

Hart,  Wilson,  and  Treadwellj  for  appellant. 
Sprague  and  Craig,  for  respondents. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  gist  of  the  very  able  argument  of  appellant's  counsel 
is  that,  under  the  provisions  of  the  present  Oonstitution,  no 
company  or  individual  possesses  the  right  to  lay  pipe  in  the 
streets  of  any  incorporated  city  or  town  of  the  State  for  the 
purpose  of  supplying  the  inhabitants  thereof  with  fresh 
water,  until  the  Legislature  has  prescribed  the  terms  and 
conditions  under  which  all  of  this  may  be  done. 

Prior  to  the  adoption  of  the  present  Constitution  the 
Legislature  had  that  power.  It  could  delegate  to  the  mu- 
nicipal government,  or  itself  exercise,  the  power  of  prescrib- 
ing the  terms  and  conditions  upon  which  pipes  might  be  laid 
and  water  furnished.  The  privilege  lay  only  in  grant  from 
the  Legislature,  which  might  be,  and  which  experience 
showed  had  been,  abused.     As  with  many  others,  in  deaJing 
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with  this  subject  the  framers  of  the  Oonstitution  of  1879 
determined  to,  and  did  make,  many  radical  changes  from  the 
pre-exidting  condition  of  things.  They  enacted  several  pro- 
visions in  relation  to  the  snoject  to  be  considered,  all  of 
which  must  be  taken  and  read  together,  and  to  each  of  which 
effect  must  be  given.    Those  provisions  are : 

"Article  XI,  Section  19  *  *  *  In  any  city  where 
there  are  no  public  works  owned  and  controlled  by  the  mu- 
nicipality, for  supplying  the  same  with  water  or  artificial 
light,  any  individual,  or  any  company  duly  incorporated  for 
such  purpoee  under  and  by  authority  of  the  la^s  of  this  State, 
shall,  under  the  direction  of  the  Superintendent  of  Streets, 
or  other  officer  in  control  thereof,  and  under  such  general 
regulations  as  the  municipality  mav  prescribe  for  damages 
and  indemnity  for  damages,  have  tne  privilege  of  using  the 
public  streets  and  thoroughfares  thereof,  and  of  laying  down 

i^ipes  and  conduits  therein,  and  connections  therewith,  so 
ar  as  may  be  necessary  for  mtroducing  into  and  supplying 
such  city  and  its  inhabitants  either  with  gaslight  or  other 
illuminating  light,  or  with  fresh  water  for  domestic  and  all 
other  purposes,  upon  the  condition  that  the  municipal  gov- 
ernment snail  have  the  right  to  regulate  the  chaises  thereof. 
"  Article  XIV,  Section  1.     The  use  of  all  water  now  ap- 
propriated, or  that  may  hereafter  be  appropriated,  for  sale, 
rental,  or  distribution,  is  hereby  declarea  to  be  a  public  use, 
and  subject  to  the  regulation  and  control  of  the  State,  in  the 
manner  to  be  prescribed  by  law;  provided.,  that  the  rates  of 
compensation  to  be  collected  by  any  person,  company,  or 
corporation  in  this  State  for  the  use  of  water  supplied  to  any 
city  and  county,  or  city  or  town,  or  the  inhabitants  thereof, 
shall  be  fixed  annually  by  the  Board  of  Supervisors,  or  City 
and  County,  or  City  or  Town  Council,  or  other  governing 
body  of  such  city  and  county,  or  city  or  town,  by  ordinance 
or  otherwise,  in  the  matter  that  other  ordinances  or  legisla- 
tive acts  or  resolutions  are  passed  by  such  body,  and  shall 
continue  in  force  for  one  year  and  ho  longer.     Such  ordi- 
nances or  resolutions  shall  be  passed  in  the  month  of  Febru- 
ary of  each  year,  and  take  efiect  on  the  first  day  of  July 
thereafter.     Any  board  or  body  failing  to  pass  the  necessary 
ordinances  or  resolutions  fixing  water  rates  where  necessary, 
within  such  time,  shall  be  subject  to  peremptory  process  to 
compel  action,  at  the  suit  of  any  party  interested,  and  shall 
be  Uable  to  such  further  processes  and  penalities  as  the 
Legislature  may  prescribe.     Any  person,  company,  or  corpo- 
ration collecting  water  rates  in  any  city  and  county,  or  city 
or  town,  in  this  State,  otherwise  than  as  so  established,  shau 
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forfeit  the  franchises  and  water  works  of  such  person,  com- 
pany, or  corporation,  to  the  city  and  county,  or  city  or  town, 
where  the  same  are  collected,  for  the  public  use." 

"Art.  XIV,  Sec.  2.  The  right  to  collect  rates  or  com- 
pensation for  the'  use  of  water  supplied  to  any  county,  city 
and  county,  or  town,  or  the  inhaoitants  thereof,  is  a  fran- 
chise, and  cannot  be  exercised  except  by  authority  of  and  in 
the  manner  prescribed  by  law." 

Now,  these  provisions,  as  well  as  all  other  provisions  of 
the  Constitution,  must  receive  a  practical  common^ense 
construction.     They  must  be  considered  with  reference  to 
the  prior  state  of  the  law,  and  with  reference  to  the  mischief 
intended  to  be  remedied  by  the  change.     If  the  framers  of 
^e  instrument  had  intended  to  leave  the  matter  where  it 
previously  rested — in  the  hands  of  the  Legislature — they 
would  have  said  so  in  appropriate  language.     But  it  is  per- 
fecUy  evident  that  there  were  some  things  in  regard  to  tiie 
subject  that  they  were  unwilling  to  trust  to  the  Legislature. 
It  was  not  with  the  view  of  ' 'liberating  the  great  public 
uses  of  water  and  gas  from  legislative  control,  and  making 
them  independent  of  the  State,  '  that  the  changes  were  made, 
but,  on  the  contrary,  it  was  intended,  in  certain  enumerated 
respects,  to  lay  a  stronger  hand  upon  them  than  that  of  the 
Xiegislature — to  wit,  the  hand  of  the  Constitution  itself.     So 
it  was  that,  by  Section  1  of  Article  XIV,  the  use  of  all  water 
heretofore  or  hereafter  appropriated  for  sale,  rental,  or  dis- 
tribution, is  expressly  declared  to  be  a  public  use.     It  is  not 
left  to  the  Legislature,  as  formerly,  to  say  whether  it  shall 
be  a  public  use  or  not,  but  the  Constitution  itself  declares 
it  to  oe  such,  and  then  makes  the  use  subject  to  the  regula- 
tion and  control  of  the  State;  that  is  to  say,  of  the  Legisla- 
ture, in  the  manner  to  be  prescribed  by  law,  to  wit,  by 
statute  law,  subject,  however,  to  certain  enumerated  provi- 
sions contained  in  the  Constitution  itself;  among  them,  to 
I>rovisions  in  respect  to  the  rates  or  compensation  to  be  col- 
ected  by  any  person,  company  or  corporation  for  the  use  of 
water  supplied  to  any  city  and  county,  or  city  and  town,  or 
the  inhabitants  thereof.     Such  rates  or  compensation  the 
Constitution  expressly  declares  shall  be  fixed  in  a  certain 
specified  manner,  at  a  certain  time,  and  by  a  certain  body, 
and  the  body  failing  to  do  so  is  expressly  made  ''  subject  to 
"peremptory  process  to  compel  action,  at  the  suit  of  any 
party  interested,  and  liable  to  such  further  processes  ana 
penalties  as  the  Legislature  may  prescribe.''    But  by  the 
next  section  of  the  same  article  of  the  Constitution,  the  right 
to  collect  the  rates  or  compensation  so  entitled  is  declared  to 
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be  a  franchise,  *'  and  cannot  be  exercised  except  by  anthoriiy 
and  in  the  manner  prescribed  by  law — ^that  is,  by  statate  law. 
Bnt,  of  coarse,  the  Oonstitution  contemplated  the  enacting  by 
the  Legislatore,  where  they  did  not  exist,  of  all  laws  m 
to  give  e£Eect  to  its  commands,  and  that  none  should  be 
in  contravention  of  its  provisions.     When,  therefore,  the 
Constitution  fixed  the  manner  of  establishing  the  rates  or 
compensation  to  be  charged  for  water  furnished  to  any  city 
and  county,  or  city  or  town,  or  the  inhabitants  thereof,  and 
further  declared  that  the  right  to  collect  the  rates  or  com- 
pensation so  established  is  a  franchise,  and  cannot  be  exer- 
cised except  by  authority  of  and  in  the  manner  prescribed 
by  law,  it  was  the  daty  of  the  Legislature,  if  they  did  not 
exist,  to  provide  the  needful  laws.     But  the  failure  of  the 
Legislature  to  do  so,  if  failure  there  was,  could  noj;  prevent 
the  establishment  of  the  rates  or  compensation  specifically 
required  to   be   established   by  the  Constitution.     And  so 
with  respect  to  the  privilege  granted  by  Section  19  of  Article 
XI  of  the  Constitution,  of  laying  pipes  in  the  public  streets 
and  thoroughfares  of  any  city  (where  there  are  no  public 
works  owned  and  controlled  by  the  municipality)  so  far  as 
may  be  necessary  for  introducing  into  and  supplying  such 
city  and  its  inhabitants  with  gas  or  other  illuminating  light, 
or  with  fresh  water.     That  privilege  is  expressly  granted  by 
the  section  of  the  Constitution  cited,  subj^t  to  the  direction 
of  the  Superintendent  of  Streets  or  other  officer  in  control 
thereof,  and  under  such  general  regulation  as  the  munici- 
pality may  prescribe  for  damages  and  indemnity  of  damages, 
and  upon  the  condition  that  the  municipal  government  shall 
have  the  right  to  regulate  the  charges  thereof.     The  purpose 
of  this  provision  was  thus  explained  by  the  gentleman  at 
whose  instance  it  was  inserted  in,  and  became  a  part  of,  the 
Constitution :  "  It  gives  to  any  individual,  as  well  as  to  any 
incorporated  company,  the  right  to  the  use  of  the  streets  for 
laying  down  pipes  for  the  supply  of  gas  and  water,  or  either. 
I  think,  then,  the  objection  that  was  taken  to  the  section  as 
formerly  introduced  was  well  taken — that  it  should  not  be 
limited  to  corporations;  that  any  individual,  for  the  pabhe 
good,  should  have  the  right  to  use  the  streets  for  laying 
down  pipes  for  supplying  water  or  gas.     It  is  in  the  public 
interest  that  it  should  be  conceded,  and  it  prevents  monopoly 
in  any  sense.     It  also  provides  that  the  city  authorities  may 
make  a  regulation  in  relation  to  damages  and  indemnity; 
that  is,  that  they  may  make  a  regulation  requiring  all  work 
to  be  done  under  the  supervision  of  the  Superintendent  of 
Streets,  and,  also,  if  any  damage  should  be  likely  to  00001, 
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they  may,  hj  security  or  otherwise,  guard  against  it.  *  *  * 
Then  it  provides  that  the  city  and  county  shall  have  the  right 
to  regulate  the  price  to  be  paid  by  the  inhabitants  for  the 
as  and  for  the  water.  This  is  also  a  necessary  regulation, 
think,  against  the  abuses  of  monopoly.  Now  in  Los 
Angeles  we  have  a  gas  company  with  a  monopoly  for  twenty 

J^ears,  and  several  parties  have  endeavored  to  get  the  privi- 
ege  for  laying  down  pipes  in  the  streets  for  the  puroose  of 
supplying  the  city  and  competing  with  this  company,  out  the 
company  has  always  had  sufficient  influence  in  the  municipal 

fovemment  to  prevent  this  being  done,  and  this  company 
as  a  prospect  of  exclusive  right  for  twenty  years  to  come. 
Now  I  submit  to  the  convention  that  this  is  a  great  abuse  of 
public  authority,  and  that  it  ought  to  be  corrected.  We 
nave  also  there  a  water  company  that  claims  the  monopoly, 
and  the  private  individual  who  did  succeed  in  laying  down 
pipes,  and  is  to  some  extent  supplying  the  city  with  water 
in  opposition  to  the  monopoly,  is  threatened  constantly  with 
suits  and  injunctions;  and  if  this  thing  goes  on  we  will  have 
a  monopoly,  not  only  of  water  and  gas,  but  of  all  domestic 
necessaries,  and  then  we  will  have  some  company  peddling 
it  by  the  tin-cupful.  It  is  time  this  abuse  was  corrected, 
and,  therefore,  I  offer  this  amendment" — which  "amend- 
ment "  is  the  clause  of  the  Constitution  now  under  consider- 
ation.    (Debates  Cons.  Con.,  Vol.  11,  p.  1075.) 

We  have  quoted  at  length  the  remarks  accompanying  the 
introduction  of  the  provision,  for  the  purpose  of  showing 
that  the  members  of  the  Constitutional  Convention  had  dis- 
tinctly put  before  them  the  evils  intended  to  be  remedied, 
and  the  purpose  of  the  enactment;  and  thus  informed,  they 
adopted  it.  Yet  we  are  asked  to  hold,  in  effect,  that,  after 
all,  the  whole  matter  rests  where  it  did  before — with  the 
Liegislature.  This  we  cannot  do.  Nor  under  our  construc- 
tion of  the  provisions  in  question,  do  we  discover  anv  indi- 
cation of  a  return  "  to  the  doctrine  of  the  Dartmouth  Col- 
lege case,*'  nor  any  fostering  of  monopolies,  but,  on  the  con- 
trary, the  most  manifest  intent  to  prevent  them  as  respects 
the  important  subjects  treated  of — ^gas  and  water.  By  the 
adoption  of  those  provisions  the  people  asserted  their  un- 
willingness to  leave  the  entire  subject  in  the  hands  of  the 
liegislature,  and  in  the  particulars  already  indicated,  de- 
clared the  rule  that  should  govern,  in  the  organic  law  itself, 
and  gave  to  the  Legislature  the  ''  regulation  and  control "  in 
all  other  respects. 

It  is  also  claimed  on  the  part  of  the  appellant  that  the 
-word  ''city,"  used  in  Section  19  of  Article  Xl,  supra,  does 
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not  include  towns,  and  therefore  does  not  apply  to  the  town 
of  Woodland.  But  in  this  position,  also,  we  are  unable  to 
agree  with  the  learned  counsel  for  appellant.  As  already 
said,  all  of  the  provisions  of  the  Constitution  above  quoted 
must  be  taken  and  read  together.  Indeed,  this  is  conceded 
by  counsel.  Now,  Section  1  of  Article  XIV  provides  that 
the  rates  or  compensation  to  be  collected  by  any  person^  com-- 
pany,  or  corporation  in  this  State,  for  the  use  oi  water  sup- 
plied to  any  city  and  county,  or  city  or  town,  or  the  inhabitants 
thereof,  shall  be  fixed,  etc. 

Is  it  not  too  plain  for  argument  that  the  rates  or  compen- 
sation required  to  be  fixed  by  this  provision  of  the  Constitu- 
tion are  the  rates  or  compensation  to  be  collected  by  the  in- 
dividual or  corporation  introducing  water  "  in  any  city 
where  there  are  no  public  works  owned  and  controlled  by 
the  municipality,"  as  provided  by  Section  17  of  Article 
XI? 

That  the  provision  of  the  Constitution  requiring  the  rates 
or  compensation  to  be  fixed  has  no  application  to  water  fur- 
nished by  a  municipality  itself  is  conclusively  shown  by  the 
concluding  clause  of  the  provision,  which  is  in  the  words: 
"Anjr  person,  company,  or  corporation  collecting  water 
rates  in  any  city  and  county,  or  city  or  town  in  this  State, 
otherwise  than  as  so  established,  shall  forfeit  the  franchises 
and  water  works  of  such  person,  company,  or  corporation  to 
the  city  and  county,  or  city  or  town  where  the  same  are  collect- 
ed, for  the  public  use."  It  would  be  absurd  to  say  that  the 
Constitution  meant  to  provide  for  the  forfeiting  of  the  water 
works  of  a  city  and  county  or  city  or  town  to  itself.  We 
think  it  clear  that  the  rates  or  compensation  required  to  be 
fixed  by  Section  1  of  Article  XTV  are  the  rates  or  compen- 
sation to  be  collected  for  water  authorized  to  be  introduced 
by  Section  19  of  Article  XI,  and  that  the  latter  section  se- 
cures to  individuals  and  to  corporations  duly  incorporated 
for  such  purpose  under  and  by  authority  of  the  laws  of  the 
State  the  rignt  to  introduce  water  into  the  classes  of  munici- 
palities that  by  Section  19  of  Article  XI  are  given  the  right 
to  fix  the  rates  or  compensation  for  its  use — that  is  to  say, 
cities,  towns,  and  cities  and  counties.  This  construction 
brings  the  several  sections  into  harmony,  and  gives  effect  to 
the  evident  purpose  of  the  Constitution. 

Other  points  are  made  which  need  not  be  noticed  in  detail. 

Our  conclusion  is  that  the  judgment  and  order  ought  to  be 
affirmed,  and  it  is  so  ordered. 

We  concur:  Myrick,  J.,  Morrison,  C.  J.,  Sharpstein,  J. 

We  dissent:  McEinstry,  J.,  McKee,  J. 
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[Filed  November  23.  1882.] 
No.  6888. 

EOBEBTS,  Bebpondent,  vs.  COLUMBET,  Appellant. 

Lahd  liAW— School  Lauds — ^Location — Act  of  1852 — Act  of  July  23, 
1866 — Salb  of  Unsubybtkd  Landb — Ratification — Patbmt — Ejiot- 
MBNT.  Ejectment.  Plaintiff  olaims  title  under  a  State  patent  issued 
in  1875,  npon  an  application  made  with  a  school  land  warrant  in  1874. 
Defendant  claims  under  a  State  oOO.OOO-acre  school  land  warrant  loca- 
tion made  in  1853,  under  the  Act  of  1852  (Stats.  1852,  p.  41),  provid- 
ing for  the  disposal  of  the  500,000  acres  donated  to  the  State  by  Act 
of  Congress  of  1841.  In  18^6  the  land  was  surveyed  by  the  United 
States,  in  1867  selected  and  located,  and  in  1870  listed  to  the  State  in 
part  satisfaction  of  the  500,000-acre  grant.  Hdd,  defendant  had  the 
better  title,  and  could  defend  thereon  in  this  actio  n  of  ejectment 
under  a  general  denial  to  plaintiff's  complaint. 

Id. — Id.  *In  disposing  of  unsurveyed  lands  the  State  incurred  the  obligation 
to  convey  to  the  locators  the  title  to  the  lands  located  by  them,  in  the 
event  of  the  same  being  thereafter  listed  to  the  State. 

Id. — Id.  The  Act  of  May  3,  1852,  amounted  to  a  contract  between  the 
State  and  any  person  who  in  accordance  with  its  provisions  located  a 
school  land  warrant  upon  any  Qovernment  land  before  the  same  had 
been  surveyed.  The  State  undertook  and  promised  for  a  considera- 
tion to  convey  to  such  locator  the  land  upon  which  he  located  his 
'Warrant,  if  the  United  States  should  at  any  time  thereafter  convey 
Buch  land  to  the  State. 

Id. — Id.  Such  a  contract  by  the  State  is  construed  precisely  as  it  would  be 
if  both  parties  were  private  persons. 

Id. — Id.    Eastings  vs.  Devlin,  40  Cal.  346,  distinguished. 

Id. — Id.  In  this  case  the  State  made  the  selection  and  disposed  of  the  land 
to  the  defendant,  a  purchaser  in  p;ood  faith,  before  tike  passage  of  the 
Act  of  Congress  of  July  23,  1866,  confirming  to  the  State  lands  so 
selected  and  disposed  of  by  it.  And  it  does  not  appear  that  at  the 
date  of  the  passage  of  said  Act  there  was  any  claim  to  the  land  adverse 
to  that  of  the  defendant. 

Id. — Id.  The  intention  of  Congress  was  to  confirm  the  disposition  which 
the  State  had  made  of  lands  to  purchasers  in  good  faith,  under  her 
laws.  It  vested  in  those  who  had  prematurely  purchased  from  the 
State,  lands  donated  16  it  by  the  United  States,  the  legal  title  to  such 
lands. 

Id. — Id.  Sections  2  and  3  of  the  Act  of  July  23,  1866,  do  not  in  any  way 
qualify  the  first  clause  of  Section  1.  The  confirmation  contained  in 
Uie  first  section  is  not  made  to  depend  upon  a  compliance  with  any  of 
the  provisions  of  the  sections  which  follow  it.  The  latter  simply 
point  out  the  methods  by  which  the  State  may  have  the  land  listed  to 
it  by  the  Commissioner  of  the  General  Land  Office.  But  it  is  nowhere 
enacted  that  neglect  or  failure  to  comply  with  those  provisions  shall 
in  any  way  affect  the  grant  contained  in  the  first  section. 
Id. — Id.    If  the  grant  by  Congress  to  the  State  became  absolute  as  soon 

^  as  the  State  made  a  selection  in  such  manner  as  the  Legislature 

directed  that  it  should  be  made,  and  the  grant  by  the  State  became 
absolute  as  soon  as  the  locator  of  the  warrant  had  fully  complied  with 
the  requirements  of  the  Act  of  Hay  3, 1863,  the  first  purohaa«r  in  such 


526  BOBEBTS  V.   COLUMBBT. 


a  <)M6  woald  become  Tested  with  a  prior  title,  which  he  might  vnaX 
himself  of  under  a  general  denial  in  an  action  of  ejectment,  efen 
against  a  patent  issued  to  a  subsequent  purchaser.  And  since  tiis 
passage  of  the  Act  of  July  23,  1806,  the  position  of  the  defendant  hai 
been  essentially  the  same  as  it  would  hsTC  been  if  the  land  upon 
which  he  located  his  warrant  had  been  before  the  date  of  sooh  location 
surf  eyed  by  the  United  States. 

Appeal  from  Twentieth  Di&trict  Coart,  Santa  Clara  Coimty. 

Moore  J  Laiiie  dk  Ideb,  for  appellant. 
McKisick  dc  Rankin^  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

Ejectment.     The  plaintiff  claims  title  to  the  demanded 

f remises  under  a  State  patent   issued  to  him  September 
7,  1875,  upon  an  application  made  by  him  Decepiber  1, 
1874. 

The  defendant  claims  under  a  State  500,000-acre  school 
land  warrant  location,  made  in  October,  1853,  under  an  Act 
of  the  State  Legislature,  approved  May  1,  1852,  providing  for 
the  disposal  of  the  600,000  acres  of  land  donated  to  the  State 
by  the  United  States. 

The  land  was  not  surveyed  by  the  United  States  until 
1866,  and  in  1867  the  proper  agent  of  the  State  selected  and 
located  the  demanded  premises  (and  other  lands) »  in  part 
satisfaction  of  the  500,000-acre  grant  made  to  the  State  by 
the  Act  of  Congi*ess,  which  land  was  listed  to  the  State  by 
the  Commissioner  of  the  General  Land  Office,  with  the  ap- 
proval of  the  Secretary  of  the  Literior,  in  1870. 

If  the  land  in  controversy  had  been  surveyed  by  the 
United  States  prior  to  the  location  of  the  school  land  warrant 
under  which  the  defendant  claims,  it  does  not  seem  to  us 
that  his  title  could  be  seriously  questioned.  But  it  is  claimed 
on  behalf  of  respondent  that  the  purchasers  of  school  land 
warrants  from  the  State  were  only  authorized  ''  to  locate  the 
same  upon  any  vacant  and  unappropriated  lands  belonging 
to  the  United  States  within  the  State  of  California  siUyed  to 
location,''  and  that  unsurveyed  lands  of  the  United  States 
were  not  "subject  to  location." 

That  the  Act  of  Congress  granting  500,000  acres  of  land 
to  the  State  did  not  authorize  it  to  select  any  land  which 
had  not  been  surveyed  by  authority  of  the  United  States, 
is  not  controverted.  And  yet  the  Act  of  the  Legisla- 
ture of  May  3,  1872,  did  provide  for  the  location  of  school 
land  warrants  upon  Government  lands  before  the  same  had 
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been  surveyed  by  the  United  States,  and  for  the  issuance  of 
patents,  in  snch  manner  and  form  as  the  Legislature  might 
thereafter  direct,  to  those  who  so  located  any  of  said 
warrants. 

As  against  the  United  States,  the  locators  of  school 
land  warrants  upon  surveyed  or  nnsnrveyed  lands  acquired 
no  rights  before  the  land  upon  which  they  located  their  war- 
rants was  listed  to  the  State.  The  United  States  dealt  witii 
the  State  only.  So  that  the  oiily  <]^uestion  in  this  case  is 
what,  if  any,  right  the  appellant  acquired  to  the  land  in  con- 
troversy as  against  the  State,  and  those  who  claim  under  it, 
by  virtue  of  a  location  made  subsequently  to  that  under 
which  he  claims. 

The  donation  by  Congress  to  the  State  was  of  600,000 
acres  of  land  to  be  selected  from  lands  of  the  United  States 
after  the  same  had  been  surveyed  by  its  authority.  Instead 
of  waiting  for  such  survey  to  be  made,  the  State  proceeded 
to  select  and  dispose  of  lands  which  bad  not  been  so  sur- 
veyed. By  so  doing  the  State  undertook  to  dispose  of  land 
to  which  it  had  not  acquired,  but  to  which  it  expected  to  ac- 
quire, the  title  from  the  United  States.  The  only  obligation 
which  the  State  thereby  incurred,  if  any,  was  to  convey  to 
such  locators  the  title  to  the  lands  lobated  by  them,  in  the 
event  of  the  same  being  thereafter  listed  to  the  State. 

The  Act  of  May  3,  1852,  not  only  provided  for  the  location 
of  school  land  warrants  upon  unsurveyed  lands  of  the  United 
States,  but  provided  for  the  issuance  of  patents  to  such 
locators,  after  the  lands  embraced  within  their  locations  had 
been  surveyed  by  the  United  States.  Unless  that  Act  con- 
travened some  law  of  the  United  States,  it  amounted  to  a 
contract  between  the  State  and  any  person  who,  in  accord- 
ance with  its  provisions,  located  a  school  land  warrant  upon 
any  Government  land  before  the  same  had  been  surveyed. 
In  other  words,  the  State  undertook  and  promised  for  a  suffi- 
cient consideration  to  convey  to  such  locator  the  land  upon 
which  he  located  his  warrant,  if  the  United  States  should  at 
any  time  thereafter  convey  such  land  to  the  State.  We  are 
unable  to  discover  anv  reason  why  the  State  could  not  make 
such  a  contract.  And  if  it  could,  its  contract  with  a  private 
person  must  be  construed  precisely  as  it  would  be  if  both 
parties  were  private  persons.  (Davis  vs.  Gray,  16  Wall. 
203;  HaU  vs.  Wisco^mn,  13  Otto  6.) 

In  the  case  before  us,  the  State  in  1862  sold  a  school  land 
warrant  which  in  1863  was  located  upon  the  land  sued  for 
in  this  action.  In  1866  said  land  was  surveyed  by  the  United 
Sfates,  and  in  1870  listed  to  the  State  in  part  satisfaction  of 
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the  500,000-acre  grant.  In  1874  the  respondent  made  appli- 
cation to  purchase  said  land  with  a  school  land  warrant,  and 
said  application  was  approved  by  the  Surveyor-General,  and 
in  pursuance  thereof  a  patent  was  issued  to  respondent  in 
1875.  Both  purchases  were  made  with  school  land  wai^ 
rants — one  in  1853  and  the  other  in  1874.  The  first  was 
made  in  strict  conformity  with  the  provisions  of  a  statute  of 
the  State  then  in  force.  But  it  is  claimed  that  that  statute, 
so  far  as  it  provided  for  the  disposition  of  any  part  of  the 
500,000-acre  grant  before  such  part  had  been  surveyed  by 
the  United  States,  was  void. 

And  this  position  is  supported  by  the  cases  of  Hastings  vs. 
Devlin,  40  Cal.  345;  Hastings  vs.  Jackson^  46  Cal.  243; 
People  vs.  Jackson,  filed  June  16,  1881.  And  although  this 
question  was  not  necessarilv  involved  in  Terry  vs.  Megerly, 
24  Cal.  609,  Megerly  vs.  Ashe,  27  Cal.  322.  Groganvs.  Knight, 
27  Cal.  516,  Smith  vs.  Athearn,  34  Cal.  506,  CoUins  vs. 
Bartlett,  44  Cal.  371,  or  Churchill  vs.  Anderson,  53  Cal.  212, 
there  are  expressions  to  be  found  in  each  of  them  which  in- 
dicate that  the  views  of  the  Court  were  then  in  harmony 
with  the  decision  in  Hustings  vs.  Jackson,  supra. 

But  we  think  this  case  distinguishable  from  Hastings  vs. 
Devlin,  supi^a.  In  that  case  both  locations  were  made  prior 
to  the  passage  of  the  Act  of  Congres)  of  July  23,  1866,  en- 
titled, ''  An  Act  to  quiet  land  titles  in  California,"  the  first 
section  of  which  provides:  ''That  in  all  cases  where  the  State 
of  California  has  lieretof ore  made  selections  of  any  portion  of 
the  public  domain  in  part  satisfaction  of  any  grant  made  to 
said  State  by  any  Act  of  Congress,  and  has  disposed  of  the 
same  to  purchasers  in  good  faith  under  her  laws,  the  lands 
so  selected  shall  be,  and  hereby  are,  confirmed  to  said 
State." 

In  that  case  there  had  been  a  valid  location  as  well  as  an 
invalid  one  made  upon  the  land  before  the  passage  of  said 
Act.  Congress  could  not,  and  did  not,  attempt  to  invalidate 
valid  sales  made  by  the  State  prior  to  the  passage  of  said 
Act.  It  simply  confirmed'to  the  State  lands  which  had  been 
previously  selected  by  the  State  and  disposed  of  bv  it  to 
purchasers  in.  good  faith.  If  a  valid  selection  and  sale  had 
Deen  made  before  the  passage  of  that  Act,  the  title  of  the  pur- 
chaser in  good  faith  required  no  confirmation,  and  could  not 
be  affected  by  any  Act  of  Congress  or  of  the  State  Legisla- 
ture. This  is  too  clear  to  admit  of  argument,  and  iUustoktes 
the  difference  between  that  case  and  this.  In  this  case  the 
State  made  the  selection  and  disposed  of  the  land  to  the  appel- 
lant, a  purchaser  in  good  faith,  before  the  passage  of  the  Act 
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confirming  to  the  State  lands  so  selected  and  disposed  of  by  it. 
And  it  does  not  appear  &at  at  the  date  of  the  passage  of  the 
Act  of  July  23, 1866,  there  was  any  claim  to  the  land  adverse 
to  that  of  the  appellant  herein.  So  that  the  appellant  was 
in  a  position  to  reap  the  full  benefit  which  that  Act  con- 
ferred npon  purchasers  who,  prior  to  the  passage  of  said 
Act,  had  purchased  in  good  faith,  of  the  State,  lands  donated 
to  it  by  the  United  States. 

The  question  upon  which  the  decision  of  the  case  must 
torn  is  whether  the  appellant  is  in  a  position  to  defend  his 
right  of  possession  as  against  the  respondent  in  an  action  of 
ejectment,  under  an  answer  containing  nothing  more  than  a 
general  denial.  If  the  legal  title  to  tiie  demanded  premises 
had  vested  in  the  appellant  before  the  commencement  of  the 
action,  he  could  have  shown  that  fact  under  the  general 
denial. 

The  Act  of  Congress  to  which  we  have  refeired  character- 
izes the  transaction  between  the  State  and  the  appellant  as  a 
disposition  of  the  land  in  controversy  by  the  former  "  under 
her  laws,"  to  the  latter.  Congress  in  that  Act  treats  the 
lands  to  which  it  refers  as  disposed  of  by  the  State,  and -con- 
firms and  ratifies  that  disposition.  Was  not  that  sufficient 
to  vest  the  legal  title  in  the  appellant?  At  the  date  of  the 
pass^e  of  that  Act  of  Congress  the  title  was  undoubtedly  in 
the  United  States.  But  the  State  "under  her  laws"nad 
"disposed  of  the  same  "to  a  purchaser  "in  good  faith," 
and  (Congress  in  effect  said  to  the  State,  ' '  Inasmuch  as  you 
have  done  this,  the  United  States  will  confirm  said  land  to 
you. 

The  provision  of  the  Act  of  Congress  is  not  so  clearly 
worded  as  it  might  have  been,  but  the  intention,  obviously, 
was  to  confirm  the  disposition  which  the  State  had  made  of 
lands  to  purchasers  in  good  faith  under  the  laws.  And  we 
must  construe  it  according  to  the  intention  of  Congress. 
And  thus  construed,  it  doubtless  vested  in  those  who  had 
prematurely  purchased  from  the  State  lands  donated  to  it  by 
the  United  States,  the  legal  title  to  such  lands. 

In  the  Act  of  July  23,  1866,  Congress  starts  out  with  the 
declaration  "  That  in  all  cases  where  the  State  of  California 
has  heretofore  made  selections  of  any  portion  of  the  public 
domain  in  part  satisfaction  of  any  grant  made  to  said  State 
bv  any  Act  of  Confess,  and  has  disposed  of  the  same  to  pur- 
chasers  in  good  faith  under  her  laws^  the  lands  so  selected 
shall  be  and  hereby  are  confirmed  to  said  State."  The  inten- 
tion clearly  was  to  place  the  purchaser  in  the  same  position 
that  he  would  have  occupied  if  the  State,  at  the  time  of  his 
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parchase,  had  held  the  title  to  the  land  purchased.  And 
this  view  is  strengthened  bj  a  clause  in  the  third  section  of 
the  Act,  where  such  a  purchaser  is  referred  to  as  ''the 
holder  of  the  State  title." 

Sections  2  and  3  of  the  Act  do  not  in  any  way  qualify 
the  first  clause  of  Section  1.  The  confirmation  contained 
in  the  first  section  is  not  made  to  depend  upon  a  compli- 
ance with  any  of  the  provisions  of  the  sections  which  follow 
it.  The  latter  simply  point  out  the  methods  hj  which  the 
State  may  have  the  land  listed  to  the  Commissioner  of  the 
General  Land  Office.  But  it  is  nowhere  enacted  that 
neglect  or  failure  to  comply  with  those  provisions  shall  in 
any  way  affect  the  grant  contained  in  the  first  section. 

The  case  as  presented  by  the  record  now  before  us  is  sub- 
stantially as  follows :  By  the  Act  of  Congress  of  September 
4,  1841,  600,000  acres  of  land  were  granted  to  the  State,  to 
be  selected  ''in  such  manner  as  the  Legislature  thereof" 
should  direct.  And  the  Legislature  in  the  Act  of  May  3, 
1852,  directed  in  what  manner  such  lands  should  be  selected, 
and  the  land  in  controversy  was  selected  and  sold  to  the  ap- 
pellant in  strict  conformity  to  the  provisions  of  said  last- 
mentioned  Act.  If  the  land  so  selected  and  sold  had  been 
surveyed  by  the  United  States,  but  not  listed  to  the  State, 
prior  to  such  selection  and  seJe,  could  the  purchaser  in 
possession  under  an  answer  containing  a  general  denial  only, 
nave  availed  himself  of  these  facts  as  a  defense  in  an  action 
of  ejectment  brought  against  him  for  the  recovery  of  the 
possession  of  the  same  land  by  one  who  had  purchased  the 
same  from  the  State  and  received  a  patent  therefor,  after 
such  land  had  been  listed  to  the  State  under  a  selection 
made  subsequently  to  that  under  which  the  first  locator  pur- 
chased? If  the  grant  by  Congress  to  the  State  became 
absolute  as  soon  as  the  State  made  a  selection  in  such  man- 
ner as  the  Legislature  directed  that  it  should  be  made,  and 
the  grant  by  the  State  became  absolute  as  soon  as  Hie 
locator  of  the  warrant  had  ftiHv  complied  with  the  require- 
ments of  the  Act  of  May  3,  1852,  it  does  seem  to  us  that  the 
first  purchaser  in  such  a  case  would  become  vested  with  a 

Srior  title  which  he  might  avail  himself  of  under  a  general 
enial  in  an  action  of  ejectment  even  against  a  patent  issued 
to  a  subsequent  purchaser.  And  since  the  pass£^  of  the 
Act  of  July  23,  1866,  we  think  that  the  position  of  me  appel- 
lant has  been  essentially  the  same  as  it  would'  have  been  if 
the  land  upon  which  he  located  his  warrant  had  been, 
before  the  date  of  such  location,  surveyed  by  the  United 
States. 
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Jnd^ent  reversed,  with  directions  to  the  Court  below  to 
enter  jadgment  in  favor  of  defendant  upon  the  findings. 
We  concar:  Thornton,  J.,  McEinstrj,  J.,  Morrison,  C.  J. 
We  dissent:    Mjrrick,  J.,  MoEee,  J.,  Boss,  J. 


In  Bane. 

[Piled  November  23,  1882.1 
No.  6682. 

ST.  HELENA  WATER  COMPANY,  Respondent, 

vs 
FORBES,  Appellant. 

WaTBB — ^BZPABIA.N    PboPBIETOB — CoNDKUNATION — ^EMINENT    DoiIAIN  — EASK- 

MBMT.  The  right  of  a  private  individaal  to  enjoy  the  flow  of  water  in 
its  natural  channel  npon  or  along  his  land  can  be  taken  from  him 
under  the  law  of  eminent  domain,  for  the  purpose  of  supplying  the 
inhabitants  of  a  town  with  water. 
rx>. — ^Injunotton.  In  response  to  the  suggestion  that  the  proceedings  taken 
in  this  case  were  in  violation  of  an  injunction  previously  obtained  for 
diversion  of  the  water,  hddt  the  present  plaintiff  was  not  a  party  to 
the  suit  in  which  the  injunction  was  awarded;  besides,  the  right  here 
apserted  is  to  take  the  water  upon  making  just  compensation  there- 
for. 

Appeal  from  Seventh  District  Conrt,  Napa  County. 

McAllister  &  Bergin,  for  appellant. 

B.  S.  Brooks  and  JStanly,  atoney  dk  Hayes,  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Conrt: 

The  plaintiff  is  a  corporation  organized  under  the  laws  of 
this  State  for  the  purpose  of  supplying  the  inhabitants  of 
the  town  of  St.  Helena  with  fresh  water.  The  defendant  is 
the  owner  of  a  tract  of  land  through  which  runs  the  waters 
of  a  certain  creek  called  Hudson  or  York  creek. 

The  purpose  of  the  present  proceeding  on  the  part  of  the 
plaintin  is  to  condemn  the  waters  of  the  creek  for  the  pur- 
pose of  supplying  the  inhabitants  of  the  town  with  water; 
and  the  principal  question  in  the  case  is,  whether  or  not 
under  the  laws  of  this  State  the  right  of  a  private  individual 
to  enjoy  the  flow  of  water  in  its  natural  channel,  upon  or 
along  his  land,  can  be  taken  from  him  for  such  purpose. 

There  can  be  no  sort  of  doubt  that  the  supplying  of  'the 
inhabitants  of  a  town  with  pure  fresh  water  is  one  of  the 
''public  uses"  in  behalf  of  which  the  Legislature  has  de- 
clared the  right  of  eminent  domain  may  be  exercised.     (Code 
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of  Oivil  Procedure,  Seo.  1238.)  Whether,  with  sach  decla- 
ration, the  Courts  can  in  any  case  interfere,  need  not  now 
be  determined,  since  it  is  very  clear  that  we  would  not  be 
justified  in  holding  that  the  supplying  of  tHe  inhabitants  of 
a  town  with  pure  fresh  water  is  not  a  public  use. 

It  is  equally  clear  that  the  plaintiff  is  authorized  to  exei^ 
cise  the  right  of  eminent  domain  in  behalf  of  such  use. 
Section  1001  of  the  Civil  Code  provides:  "  Any  person  may, 
without  further  legislative  action,  acquire  private  property 
for  any  use  specified  in  Section  1238  of  the  Code  of  CiTil 
Procedure,  either  by  consent  of  the  owner  or  by  proceeding 
had  under  the  provisions  of  Title  YII,  Part  III,  of  the  Code 
of  Civil  Procedure;  and  any  person  seeking  to  acquire  prop- 
erty for  any  of  the  uses  mentioned  in  such  title  is  *  an  agent 
of  the  State,'  or  '  a  person  in  charge  of '  such  use,  within  the 
meaning  of  those  terms,  as  used  in  such  title." 

The  only  question  about  which  we  have  had  any  serious 
doubt  is  whether  the  statute  authorizes  the  condemnji- 
tion  of  the  particular  kind  of  property  here  sought  to  be 
taken.  , 

Section  1240  of  the  Code  of  Civil  Procedure  defines  the 
property  which  is  made  subject  to  the  exercise  of  the  rights 
of  eminent  domain,  and  Section  1239  classifies  the  estate 
and  rights  in  lands  subject  to  be  taken  for  public  use,  as 
follows: 

*'  1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for  an 
outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tail- 
ings of  a  mine. 

"  2.    An  easement,  when  taken  for  any  other  use. 

''3.  The  right  of  entry  upon  and  occupation  of  lands, 
and  the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be   necessary  for  Bome  public 


use." 


It  is  sufficiently  obvious,  we  think,  that  the  property  in 
question  comes  within  the  category  of  real  property.  **  The 
rights  of  riparian  proprietors, '  says  Mr.  Washburn  in  his 
work  on  Easements  and  Servitudes,  pp.  27&-7  (215),  ''though 
coming  under  the  head  of  what  are  called  '  Natural  Ease- 
ments,' are  not,  in  fact,  the  result  of  any  supposed  grant, 
evidenced  by  long  acquiescence  on  the  part  of  a  superior 
proprietor,  of  the  flow  of  the  water  from  his  land  to  the  land 
below.  The  right  of  enjoying  this  flow,  vnthout  disturbance 
or  interruption  by  any  other  proprietor,  is  one  jure  nattirtie, 
and  is  an  incident  of  property  in  the  land,  not  an  appurte- 
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nance  to  it,  like  the  right  he  has  to  enjoy  the  soil  itself,  in  its 
natural  state,  unaffeoted  by  the  tortious  acts  of  a  neighbor- 
ing land-owner." 

''It  is  inseparably  annexed  to  the  soil,  and  passes  with 

it,  not  as  an  easement,  nor  as  an  appurtenance,  but  B,a pared," 

said  Chief  Justice  Shaw,  in  Johnson  vs.  Jordan,  2  Mete.  234. 

/See,   also,  Angell   on  "Water-courses,  Sec.  lil;  Brase  vs. 

Yale,  10  Allen,  443;  Civil  Code,  Sections  14,  658,  662.) 

The  water,  therefore,  that  runs  over  the  defendant's  land, 
is  a  part  and  parcel  of  his  land.  The  Legislature  has  said 
that  *'  an  easement"  in  land  may  be  taken  for  such  public 
use  as  is  here  involved.  Does  this  mean  only  an  easement 
owned  bv  the  person  against  whom  the  right  to  condemn  is 
asserted?  We  think  not.  As  no  man  can  have  an  easement 
in  his  own  land,  it  would  be  only  such  easements  as  he 
might  own  in  lands  of  others,  that  would  be  subject  to  be 
taken  for  public  use,  under  such  a  construction  of  the 
statute  as  that.  Yet  the  statute  subjects  all  real  property 
belonging  to  any  person  to  the  right  of  eminent  domain,  to 
be  exercised  in  the  cases  and  for  the  purposes  therein 
stated.  In  other  words,  it  authorizes  the  fee  simple  of  all 
real  property  belonging  to  any  person  to  be  taken,  when 
needed,  for  any  of  the  public  uses  enumerated  in  subdivision 
1  of  Section  1239,  and  an  easement  in  all  real  property  be- 
longing to  any  person,  to  be  taken  when  needed  for  any 
•other  public  use.  The  question  remains:  By  taking  the 
water  that,  in  its  natural  channel,  runs  over  the  defendant's 
lands,  does  the  plaintiff  take  an  easement  in  the  lands  of  de- 
fendant? If  the  defendant  should  sell  to  the  plaintiff  the 
right  thus  to  divert  the  water,  there  can  be  no  doubt  that  he 
would  sell  an  easement  in  his  land.  (Owen  vs.  Field,  102 
Mass.  90;  Amidon  vs.  Harris,  113  Id.  59;  Wolfe  vs.  Frost,  4 
Sanford,  72;  Carey  vs.  Daniels,  5  Met.  236.)  And  if  the  plain- 
tiff, by  adverse  use,  should  acquire  the  right,  it  is  equalljr  clear 
that  the  interest  so  acquired  would  be  an  easement  in  the 
land  of  the  defendant.  "  In  many  cases,"  says  Mr.  Wash- 
burn in  his  work  on  **  Eeal  Property,"  Vol.  2,  Oh.  1,  top  p. 
321,  *'  one  land-owner  may  acquire  a  right  to  apply  the  use 
of  water  upon  his  own  lands  so  as  essentially  to  impair  its 
use  by  other  proprietors,  above  or  below  him,  and  even  to 
interfere  thereby  with  the  enjoyments  of  the  land  of  another; 
.  as  for  instance,  by  stopping  the  water  of  a  stream  in  his  own 
land,  and  flowing  back  the  same  upon  the  land  of  a  proprie- 
tor above  him;  or  diverting  it  so  as  to  water  it,  or  prevent 
its  reaching  the  land  of  a  proprietor  below  him  in  its  natural 
« quantity.     A  right  thus  to  interfere  with  the  natural  right  to 
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make  use  of  water  belonging  to  another  where  it  is  oob- 
nected  with  the  occupation  of  land,  wonld  constitate  an  ease- 
ment in  favor  of  the  latter,  as  the  dominant  estate.  Such 
an  easement  may  be  acquired  like  other  easements,  by  grant 
or  by  an  adverse  enjoyment  so  long  continued  as  to  raise  a 
legal  presumption  of  a  grant."  (See,  also,  Wood  on  Nui- 
sances, Sections  353,  354,  374;  Angell  on  Water-courses, 
Section  141.) 

If  there  is  any  difference  in  the  nature  of  the  same  right 
when  acquired  by  condemnation  proceedings,  we  are  unable 
to  perceive  it. 

In  response  to  the  suggestion  that  the  proceedings  taken 
in  this  case  are,  in  effect,  a  violation  of  an  injunction  pre- 
viously obtained  by  the  defendant  in  respect  to  the  same 
water,  it  is  sufficient  to  sav  that  the  present  plaintiff  was  not 
a  party  to  the  suit  in  whict  the  injunction  was  awarded,  and, 
besides,  the  right  here  asserted  is  to  take  the  water  upon 
making  just  compensation  therefor. 

Upon  proof  made  the  Court  below  found  all  of  the  facts 
essential  to  authorize  the  taking. 

We  must  affirm  the  judgment  and  order.     So  ordered. 

We  concur:    Morrison,  C.  J.,  Sharpstein  J. 

OONGUBBINO  OPINION. 

As  the  right  to  have  the  water  flow  in  the  stream  to  de- 
fendant's land  is  an  incorporeal  hereditament  appertaining 
to  his  land,  and  is,*  therefore,  real  property,  and  as  all  real 
propei*ty  of  an  individual,  or  such  interest  therein  as  may  be 
necessary,  may  be  taken,  by  the  right  of  eminent  domain, 
in  behalf  of  canals,  aqueducts,  flumes,  ditches,  or  pipes  for 
conducting  water  for  the  use  of  the  inhabitants  of  any 
county,  etc.,  the  taking  of  the  water  from  the  stream,  above 
the  land  of  defendant,  is  a  taking  of  an  interest  in  real  prop* 
erty  in  behalf  of  a  public  use.  The  land  through,  over,  and 
upon  which  pipes,  aqueducts,  flumes,  and  ditches  may  be 
constructed  or  laid  is  not  used  by  the  public;  the  corporation 
uses  the  land  for  the  conveying  of  water;  the  water,  after 
having  been  conveyed,  is  taken  by  the  public,  and  at  that 
point,  strictly  speaking,  is  where  the  public  use  commences; 
but  both  the  water  and  the  land  are  taken,  to  the  end  that 
the  public  may  be  supplied  with  the  one  by  the  use  of  the 
other.  In  this  case,  the  plaintiff  has  already  acquired  the 
one,  viz.,  places  for  its  pipes,  etc.,  (which  are  worthless,  and 
serve  no  purpose  without  water,)  and  now  it  seeks  to  acquire 
the  necessary  water,  such  water,  when  acquired,  to  be  used 
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in  behalf  of,  for  the  benefit  of,  to  the  interest  of,  for  the 
behoof  of,  ditches,  etc.,  for  conducting  water  for  the  use  of 
the  inhabitants  of  a  Tillage.  [Sea  Worcester's  Dictionary, 
"behalf."]  Mywck,  J. 

I  concur  in  the  judgment:    Thornton,  J. 

We  dissent:  McEee,  J.,  McKinstrj,  J. 


Depabtment  No.  1. 


[Filed  November  22,  1882.] 

No.  7454. 
BOSENKBANZ,  Appellant, 

TO. 

WAGNEB  ET  AL.,  Bespondents. 

Mbghamio's  laxH — Couvujstr — Plsaddvo — Fimbino.  The  Court  found  that 
defendants  were  notified  orally  and  in  writing  that  plaintiflf  had  per- 
formed work,  for  which  he  olnimed  $60,  before  defendants  made  a 
payment  to  the  contractor.  Held,  the  finding  is  without  the  issaes 
mside  by  the  pleadings.  The  complaint  fails  to  allege  that  anything 
was  dne  from  defendants  to  the  original  contractor  when  plaintiff 's 
lien  was  filed,  or  that  defendants  were  notified  or  had  any  knowledge 
of  the  claim  of  plaintiff  prior  to  the  payment  in  fall  of  the  amount 
-dne  to  the  original  contractor  nnder  his  contract. 

Id. — Id.  The  complaint  contains  no  statement  of  a  canse  of  action. 
{Renton  ts.  (7on/ey,  49  Gal.  187;  Wells  ts.  Cahn,  51  id.  423;  Dinglei/ 
TB.  Greene,  54  id.  333.) 

Appeal  from  Superior  Court,  San  Francisco. 

t/l  M,  Wood,  for  appellant. 

37.  K  BcUchelder,  for  respondents. 

By  the  Court  : 

The  Court  below  found,  as  a  fact,  defendants  were  notified 
orally  and  in  writing,  that  plaintiff  had  performed  work, 
etc.,  for  which  he  claimed  $60.18,  be/ore  defendants  made 
thepayment  of  $500  to  the  contractor. 

The  finding  is  entirely  without  the  issues  made  by  the 
pleadings.  The  complaint  fails  to  allege  that  anything  was 
due  from  defendants  to  the  original  contractor  when  plain- 
tiff's lien  was  filed,  or  that  defendants  were  notified  or  had 
any  knowledge  of  the  claim  of  plaintiff,  prior  to  the  payment 
in  full  of  the  amount  due  to  the  original  contractor  under 
his  contract. 

The  complaint  contains  no  statement  of  a  cause  of  action. 
{Benton  vs.  Cordey,  49  Cal.  187;  WeOa  vs.  Gahn,  51  id.  423; 
Dingley  vs.  Oreene,  54  id.  333.) 

Judgment  affirmed. 


536  PiEBGE  V.  Hydb  and  Gk)VB. 


Depabticent  No.  2. 


I  FUed  NoTomber  2, 1882.  | 

No.  8610. 

PIERCE,  Appellant, 

vs. 

HYDE  AND  GOVE,  Respondentb. 

SuBBOOATTON — LiBN — DscBEE — MoBTOAOs — SiTBBTT.  Defendants,  Hyde  and 
Gove,  being  the  owners  of  a  certificate  of  pnrohase  from  the  State  for 
the  disputed  premises,  transferred  it  to  plaintiff  as  seonrity  for  a  nott 
of  defendant  Hyde,  Plaintiff  paid  the  Mance  of  the  purchase  monaj 
to  the  State  and  received  a  patent.  The  taxes  paid  by  plaintilE, 
Interest,  the  payment  to  the  State,  and  the  note,  left  dne  him  $i.7S9, 
which  amount  had  been  tendered.  Before  the  tender,  plaintiff  had 
purchased  Hyde's  interest  in  the  land  nnder  a  judgment  on  a  oaoae 
of  action  other  than  the  note  above  referred  to.  The  action  in  band 
was  to  quiet  title;  a  cross-complaint  was  filed  by  defendants,  chargisg 
.  plaintiff  as  mortgagee,  and  setting  np  the  tender.  The  Goort  bSow 
decreed  that  plaintiff  held  the  title  in  tmst  for  defendants;  thii 
npon  payment  to  him  by  defendants  of  $1,739  he  execute  t 
fleed,  etc.,  and  deliver  up  the  patent.  Beld,  on  appeal:  It  doei 
not  appear  from  the  pleadings  or  from  the  evidence  how  much 
of  (he  money  offered  to  be  paid  on  behalf  of  defendants  to 
plaintiff  was  on  behalf  of  the  defendant  Gove,  surety,  nor  hov 
much  on  behalf  of  the  defendant  Hyde,  principal.  If  the  money  was 
tendered  on  behalf  of  Hyde,  plaintiff  would  be  entitled  to  the  benefit 
of  his  purchase  under  the  execution  sale;  and  if  the  money,  or  aoj 
part  of  it,  was  tendered  on  behalf  of  the  defendant  Gove,  she  would  Iw 
entitled  to  be  subrogated  to  plaintiff 's  position  as  against  Hyde  sad 
have  a  lien,  superior  to  the  execution  sale,  on  the  Hyde  share  of  tha 
land  to  secure  her  for  the  money  paid  by  her  to  relieve  her  interest 
from  Hyde's  debt.  In  either  event,  plaintiff  would  be  entitled  to 
retain  the  Sheriff 's  certificate,  and  any  title  he  might  have  aequind 
thereby,  to  the  extent  of  any  surplus  of  the  Hyde  interest  above  the 
holding  of  the  defendant  Gove  harmless  of  Hyde's  debt. 

Id. — Id.  If  tiie  decree  for  the  conveyance  by  plaintiff  had  been  confined  to 
the  interest  of  the  defendant  Gove,  the  plaintiff  could  not  havo 
objected;  but  as  the  case  is  presented,  the  decree  would  d^rivt 
plaintiff  of  a  legal  right. 

Id. — Id.  From  the  uncertainty  apparent  as  well  in  the  pleadings  as  in  tko 
findings,  it  is  impossible  to  direct  any  partioultf  judgment  to  be 
entered. 

Appeal  from  Superior  Court,  Santa  Barbara  Coonty. 

George  A.  Nourse,  for  appellant. 
J.  C.  Boies,  for  responaents. 

By  the  Court  : 

It  does  not  appear  from  the  pleadings  or  from  the  eyidence 
in  this  case  how  much  of  the  money  offered  to  be  paid  on 
behalf  of  the  defendants  to  plaintiff  was  on  behalf  of  the  de- 
fendant Qove,  nor  how  much  on  behalf  of  the  defendant  Hyde. 
If  the  money  was  tendered  on  behalf  of  Hyde,  doubtiess  pLiio- 


Lang  v.  Speoht.  537 

tiff  wonld  be  entitled  to  the  benefit  of  his  purchase  nnder  the 
exeontion  sale;  and  if  the  money,  or  any  part  of  it,  was 
tendered  on  behalf  of  the  defendant  Gove,  she  would  be  en- 
titled to  be  subrogated  to  {>Iaintiff'8  position  as  against 
Hyde,  and  have  a  lien,  superior  to  the  execution  sale,  on 
the  Hyde  share  of  the  land,  to  secure  her  for  the  money 
paid  by  her  to  relieve  her  interest  from  Hyde's  debt.  In 
either  event  plaintiff  would  be  entitled  to  retain  the  Sheriff's 
certificate  and  any  title  he  might  have  acquired  thereby,  to 
the  extent  of  any  surplus  of  the  Hyde  interest  above  the 
holding  of  the  defendant  Oove  harmless  of  Hyde's  debt. 

If  the  decree  for  the  conveyance  by  plaintiff  had  been 
confined  to  the  interest  of  the  defendant  Oove,  the  plaintiff 
could  not  have  objected;  but  as  the  case  is  presented  to  us, 
the  decree  as  it  is  would  depf ive  plaintiff  of  a  legal  right. 
From  the  uncertainty  apparent  as  well  in  the  pleadings  as  in 
the  findings,  it  is  impossible  for  us  to  direct  any  particular 
judgment  to  be  entered.  The  judgment  is  therefore  reversed 
and  the  cause  is  remanded  for  a  new  trial,  with  instructions 
that  the  parties  may  be  permitted  to  amend  their  pleadings, 
if  so  advised.  In  the  absence  of  an  ascertainment  as  to 
whose  money  was  offered  to  be  paid,  we  do  not  see  how  a 
judgment  can  be  entered  which  shall  definitely  protect  the 
mterests  of  the  defendant  Gove. 

It  may  be  added,  that  the  commercial  value  of  the  land  is 
not  for  consideration.  The  plaintiff,  in  causing  Hyde's 
interest  to  be  sold  on  the  execution,  had  the  right  to  place 
his  own  estimates  of  value,  and  to  determine  for  himself 
whether  there  would  be  an  ultimate  balance  in  his  favor. 


Department  No.  1. 


[Filed  November  21,  1882.] 

No.  7471. 

LANG,  Respokdent,  vs.  8PECHT  et  al..  Appellants. 

TbAVSOBIPT  —  PbIKTINO  —  SebYICB  —  APPBAIi—   BCTLSS  —  SUPBBMS    GOUBT. 

Under  Bnle  10  of  the  Snpreme  Court  it  has  been  the  uniform  practice, 
where  the  written  transcript  has  been  transmitted  to  the  olerk 
within  the  forty  days  fixed  by  Bole  2,  or  any  extension  of  such  period, 
to  require  only  the  service  upon  respondent  mentioned  in  Bole.  10, 
that  is,  serrioe  of  copy  of  the  transcript  after  the  same  has  been 
printed  nnder  the  direction  of  the  clerk.  The  roles  do  not  require, 
in  snch  oases,  service  of  the  transcript  oefore  it  is  printed. 
PloioasoBT  NoTB — Statute  of  Limitations.  The  note  sned  on  was  exe- 
cuted in  the  State  of  Nevada,  and  there  was  no  pretense  that  defend- 
ant 8.  openly  visited  California  more  than  two  years  before  the  com- 
mencement of  the  action.  Held,  the  Court  below  properly  found 
against  defendant  upon  the  plea  of  the  Statute  of  Limitations. 
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Id. — ^PLXADnro — Fzhdhtg — Susnr — Vayueot.  The  oomplaiiit  alleged  tbe 
ezeontioii  of  the  note  by  defenduits  8.  and  K.  m  joint  maken.  It 
oontained  no  statement  of  facta  which  would  aoggest  that,  aa  betwMB 
themseWea,  K.  was  surety  only  for  8.,  and  that  aa  anch  surety  had 
taken  np  the  note  and  assigned  his  right  of  aetion  againat  his 
principal .  It  also  alleged  that  the  payees  endorsed  to  plaintilf  's  en- 
dorsers.  The  answer  of  8.  ayerred  payment  of  the  note  by  £•  The 
Court  below  fonnd  that  K.  signed  the  note  as  snrety  for  8..  but  failed 
to  find  npon  the  issue  of  payment.  Held,  the  findings — ^if  fhay 
oould  be  construed  that  K.  as  surety  paid  the  note  for  the  bendlt  of 
defendant  8.,  and  that  he  thereupon  transferred  his  ri^t  to  leooTsr 
of  defendant  8.  to  plaintiff— would  be  utterly  unsupported  by  the 
averments  of  the  complaint  and  outside  of  the  pleadings. 

Appeal  from  Superior  Court,  San  Francisco. 

I.  J.  CasteUum^  for  appellants. 

J,  C.  Burch,  for  respondeat. 

T.  C.  Van  Neaa,  of  counsel,  for  appellants. 

By  the  Court  : 

Under  rule  ten  of  this  Court  it  has  been  the  uniform 
practice,  where  the  written  transcript  has  been  transmitted 
to  the  clerk  within  the  forty  days  fixed  by  rule  two,  or  any 
extension  of  such  period,  to  require  only  the  service  upon 
respondent  mentioned  in  rule  ten,  that  is,  service  of  copy  of 
the  transcript  after  the  same  has  been  printed  under  Had 
direction  of  the  clerk.  The  rules  do  not  require,  in  soch 
case,  service  of  the  transcript  before  it  is  printed. 

The  note  sued  on  was  executed  in  the  State  of  Nevada^ 
and  there  is  no  pretense  that  defendant  Specht  openly 
visited  California  more  than  two  years  before  the  commence- 
ment of  the  action.  The  Court  below,  properly  found 
against  defendant  upon  the  plea  of  the  statute  of  limitations. 

The  complaint  alleges  the  execution  of  the  promissoiy 
note  by  defendants  Specht  and  Kruttachnitt  as  jomt  makers. 
It  contains  no  statement  of  facts  which  would  suggest  that, 
as  between  themselves,  Kruttschnitt  was  surety  only  for 
Specht,  and  that  as  such  surety  had  taken  up  the  note  and 
assigned  his  right  of  action  against  his  principal.    The  com- 

Slaint  alleges  that  the  payees  endorsed  to  plaintiff's  en- 
orsers. 

The  answer  of  Specht  avers  payment  of  the  note  bj 
Kruttschnitt. 

The  Court  found  that  Kruttschnitt  signed  the  note  as 
surety  for  Specht. 

There  is  no  finding  upon  the  issue  of  paynaent,  nor  any 
finding  relating  to  the  matter  of  payment,  except  the  follow- 
ing :  ' '  I  further  find  that  the  payment  made  bv  Kruttschnitt 
dk  Co. ,  was  for  the  benefit  of  the  defendant '  (the  only  de- 
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fendant  served  was  Speoht),  ' '  and  that  the  payment  was 
made  by  th.e  firm  of  Elrattsohnitt  &  Co.,  in  liquidation  of  the 
debt^  and  that  having  paid  the  same  as  surety,  his  assignee 
is  entitled  to  recover  against  his  co-obligor,  Margaret 
Si>echt,  and  that  the  assignment  to  John  F.  Lang,  the  plain- 
tiff, was  made  in  good  faith  and  for  a  valuable  consideration, 
and  that  he  is  entitled  to  judgment  for  one  thousand  two 
hundred  and  fifty- three  dollars." 

From  the  amount  of  the  judgment  it  would  appear  that  it 
was  intended  to  allow  for  the  amount  paid  to  the  payees  or 
holders  of  the  note  by  some  party  or  parties  with  iegal 
interest  thereon.  But,  as  we  have  seen,  the  action  is  brought 
on  the  note.  If  we  read  the  finding  in  connection  with  the 
evidence  to  which  it  seems  to  refer,  payment  is  found.  But 
this  cannot  properly  be  done.  Separated  from  the  reference 
to  "the  payment  made  by  Eruttschnitt  &  Co."^ — ^a  payment 
not  previously  mentioned  in  the  findings — and  the  proposi- 
tion of  law  inserted  into  the  finding,  that  Eruttschnitt  &  Co., 
*'  having  paid  the  same  in  liquidation  of  the  dd)t,  his  as- 
signee is  entitled  to  recover,'  there  is  certainly  no  direct 
finding  that  the  note  was  not  paid  by  Eruttschnitt,  who  was 
joint  maker  as  to  the  payees.  In  brief,  the  findings,  so  far 
as  they  go,  are  strongly  suggestive  of  a  payment  of  the  note 
by  Eruttschnitt;  they  cannot  possibly  be  construed  as  de- 
termining that  Eruttschnitt  did  not  pay  the  note. 

The  Court  therefore  failed  to  find  upon  the  issue  of  payment. 

The  findings — if  they  could  be  construed  to  be  that  Erutt- 
schnitt, as  surety,  paid  the  note  for  the  benefit  of  defendant 
Specht,  and  that  he  thereupon  transferred  his  right  to 
recover  of  defendant  Specht  to  plaintiff — would  be  utterly 
unsupported  by  the  averments  of  the  complaint  and  entirely 
outside  of  the  pleadings. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

In  Bane. 


[FUed  November  23,  1882.] 
No.  6229. 

SANTA  CBUZ  BAILBOAD  COMPANY,  Appellant, 

vs. 
THE  COUNTY  OP  SANTA  CRUZ,  Rbspondent. 

Comrrr  -Supsbyibob — Damages— Bokdb.  Plaintiff  asked  for  damages  sns- 
lained  by  reason  of  alleged  lailnre  to  deliver  oonnty  bonds.  Held, 
the  facts  wonld  not  justify  a  jndgment  against  the  oonnty.  For  a 
neglect  or  refusal  to  perform  a  dnty  imposMl  on  him  by  law,  a  Snper- 
tisor  is  personally  liable.     (4086,  Pol.  Code.) 


540     0.  P.  B.  B.  Go.  i;.  Stjpebiob  Ooubt  of  Tulare  Oo. 

Appeal  from  Twentieth  District  Court,  Santa  Cmz  County. 

Chas.  B.  younger^  for  appellant. 
<7.  H.  Logan,  for  respondent. 

By  the  Court  : 

The  demurrer  to  the  complaint  was  properly  sustained. 
We  see  no  such  statement  of  facts  in  the  complaint  as  would 
justify  a  judgment  against  the  county.  For  a  neglect  or  a 
refusal  to  perform  a  duty  imposed  on  him  by  law,  a  Super- 
visor is  by  Section  4086,  Political  Code,  made  personally 
liable. 

Judgment  affirmed. 


In  Bank. 

[Filed  December  11,  1882.] 
No.  8527. 

C.  P.  B.  B.  CO.,  Petitioner, 

vs. 
THE  SUPEBIOB  COUBT  OF  TULABE  COUNTY, 

Bespondent. 

Pbohzution  —  Bemotal  of  Gaobs  —  Taxis  —  Fsdbbal  Goubtb.  Aotion 
brought  in  Saperior  Gonrt  to  recover  taxes.  Defendant  answered 
and  also  filed  a  bond  and  petition  asking  a  remoYal  of  the  caose  to 
the  Oironit  Gonrt  of  the  United  States,  on  the  gronnd  that  Uie  suit 
was  one  arising  under  the  Gonstitution  and  laws  of  the  United  Ststes, 
and  claimed  that  upon  the  filing  of  such  bond  and  petition  the  juris- 
diction of  the  State  Gourt  ceased  The  petition  herein  was  for  a  writ 
of  prohibition  to  stay  the  Superior  Gourt  from  further  trying  the 
cause.  EM^  not  a  proper  case  for  the  issuance  of  the  writ->a  writ  in 
the  nature  of  a  prerogative  writ. 

Prohibition. 

Haymond  and  Brown,  for  petition. 
Attomey-Greiierdl  Hart,  for  respondent. 

By  the  Court  : 

We  are  not  satified  that  this  is  a  proper  case  for  the  issu- 
ance of  a  writ  of  prohibition — a  writ  in  the  natare  of  a  pre- 
roprative  writ. 

Writ  denied  and  proceeding  dismissed. 

(Morrison,  C.  J.,  and  Thornton,  J.,  expressed  no  opinion.) 


mik  ^uai  ^m  Mtvmsl. 


YoL.  X.  Djboehbeb  30, 1882.  No.  19. 

Current  Topics. 

WOMAN  AS  JUDGE. 

From  the  Ohio  Law  Journal  we  clip  the  following: 

"  The  Countess  of  Pembroke  was  Sheriff  of  Westmoreland 
before  the  era  of  Magna  Charta,  and,  being  at  that  period  a 
judicial  officer,  she  held  a  Court  and  exercised  the  power  of  a  sub- 
ordinate Judge,  and  sat  with  the  Judges  on  the  bench  at  the  Ap- 
pleby assizes.  Eleanor  was  appointed  to  fill  the  office  of  lord 
keeper  of  England,  and  actually  performed  the  duties  of  the 
lord  chamberlain  in  person.  King  Henry  III,  in  the  year  1235, 
appointed  her  lady  keeper  of  the  great  seal,  which  post  she  held 
for  nearly  a  year,  and  performed  all  the  judicial  and  ministerial 
duties. 

''The  Countess  of  Richmond,  mother  of  Henry  YIII,  and 
Lady  Bartlett,  were  both  appointed  justices  of  the  peace,  and  a 
third  lady,  who  was  a  magistrate,  actually  sat  upon  the  bench 
at  the  assizes  and  sessions  in  the  county  of  Suffolk.  Various 
judicial  inquiries  respecting  freehold  property  were,  in  the  reign 
of  Bichard  U,  made  before  'divers  lords  and  ladies.'  It  is 
gravely  stated  by  many  old  legal  writers,  whose  opinions  are  en- 
titled to  respect,  that  women  are  disqualified  to  become  arbi- 
trators; but  the  better  opinion  now  is  that  they  may  be  so.  on  the 
ground  that  every  person  is  entitled  to  select  any  person  he  likes 
for  his  Judge,  and  he  cannot  afterward  object  to  the  incompe- 
tency of  those  he  has  chosen  to  act  as  arbitrators  on  his  behalf. 
The  Duchess  of  Suffolk^  in  the  reign  of  Edward  lY,  acted  as  ar- 
bitrator before  she  married,  and  the  legality  of  her  appointment 
and  the  exercise  by  her  of  this  office  were  not  disputed." 


642  Danielwitz  v.  Sheppabd  bt  au 


Supreme  Court  of  Galifomia. 


In  Bank. 


[Filed  December  12, 1882.] 
No.  7884. 

DANIELWrrZ,  Bespondent, 

vs. 
SHEPPABD  ET  AL.,  Appellants. 

ADMnmTBATZOH — CONTIUGT    BT  ADMmiBTBATBIX — GoMMIBSIOlB — 'ESSJOE    QV 

DsoBASBD  Pbbson.  The  agreement  sued,  on  was  made  bj  the 
administratrix  and  heir  of  an  estate  with  plaintiff,  allowing  the  lattff 
all  over  a  certain  amonnt  at  which  property  of  the  estate  should  be  sold, 
in  advance  of  a  former  bid,  as  commission,  in  consideration  of  plain- 
tiff procuring  a  purchaser  therefor.  The  plaintiff  claimed  that,  bj 
▼irtne  of  the  agreement,  he  was  entitled  to  the  difference  between  the 
soms  for  which  the  property  was  subsequently  sold;  and  he  faroo^ 
this  action  against  Ann  Sheppard  and  Jc^nnie  Sheppard  as  "hein  of 
the  estate  "  (if  J.  B.  T.  M.  Sheppard,  deceased,  to  recover  that  dife- 
ence.  Held,  even  if  the  agreement  be  treated  as  the  indiTidual  eos- 
tract  of  Ann  and  Jennie  Sheppard,  it  is  inyalid.  Neither  of  them  had 
any  power  so  to  dispose  of  the  proceeds  of  sale  of  the  reiil  propfftj 
of  the  deceased  Sheppard.  That  property  oonld  only  be  sold  in  tlM 
manner  pointed  oat  by  statute,  and  all  the  money  derived  from  iti 
sale  became  assets  of  the  estate,  and  sobjeoi  to  disposition  only  in 
accordance  with  law.  The  disposition  contemplated  by  the  terms  of 
the  agreemeut  sought  to  be  enfore  d  in  this  sction,  of  a  portion  of 
those  proceeds,  is  unauthorued  by  any  provision  of  the  statute,  and 
contrary  to  the  policy  of  the  law. 

Appeal  from  Superior  Court  of  San  Franoisco. 

liiUy  B.  Wise,  for  appellants. 
Eugene  Deuprey,  for  respondent. 

By  the  Court  : 

J.  B.  T.  M.  Sheppard  died  in  the  city  and  county  of  San 
Francisco,  leaving  certain  real  estate  therein.  His  widow, 
Ann  Sheppard,  was  appointed  administratrix  of  his  estate, 
and  afterward  obtained  an  order  directing  certain  of  the 
real  estate  to  be  sold.  One  Began  bid  therefor  the  sum  of 
$28,600,  which  bid  was  accepted  by  the  administratrix,  who 
made  return  of  the  sale,  with  an  application  on  her  part  to 
the  Court  for  confirmation  thereof. 
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An  existing  statute  deolare4:  '^Upon  the  hearing,  the 
Court  must  examine  the  return  and  witnesses  in  relation  to 
the  same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid 
disproportionate  to  the  value,  and  if  it  appear  that  a  sum 
exceeding  such  bid  at  least  ten  per  cent. ,  exclusive  of  the 
expenses  of  a  new  sale,  may  be  obtained,  the  Court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which  notice 
must  be  given,  and  the  sale  in  all  respects  conducted  as  if 
no  previous  sale  had  taken  place;  if  an  offer  of  ten  per  cent, 
more  in  amount  than  that  named  in  the  return  be  made  to  the 
Court  in  writing,  by  a  responsible  person,  it  is  in  the  discre- 
tion of  the  Court  to  accept  such  offer  and  confirm  the  sale  to 
such  person,  or  to  order  a  new  sale. " 

In  this  condition  of  fact  and  law  the  following  agreement 
in  writing  was  entered  into : 

"  San  Francisco,  April  28,  1877. 

''We  hereby  promise  and  agree  to  pay  Isidor  Danielwitz 
all  the  money  in  excess  or  over  and  above  the  sum  of  tweniy- 
nine  thousand  and  five  hundred  dollars  ($29,600),  United 
States  gold  coin,  for  his  services  in  the  way  of  a  commission 
for  obtaining  a  purchaser  for  property  sold  on  the  16th  day 
of  April,  18y7,  by  order  of  the  Probate  Court  of  the  City 
and  Counfy  of  San  Francisco,  belonging  to  the  estate  of  John 
B.  T.  M.  Sheppard,  deceased.  Said  purchaser  shall  pay  the 
sum  of  $31,350  gold  coin,  or  more;  said  sum  being  an 
advance  of  ten  per  cent.,  or  more,  as  provided  by  law  for 
said  property  so  sold;  the  essence  of  this  agreement  being 
the  payment  to  said  Isidor  Danielwitz  of  all  sum  or  sums  of 
mone^  obtained  or  bid  for  such  property  sold  as  hereinafter 
described  in  excess  of  the  sum  of  $29,500,  gold  coin, 
irrespective  of  what  said  excess  may  be  as  the  payment  to 
him,  said  Danielwitz,  in  the  procuring  of  such  purchaser. 
Said  .property  is  described  as  follows:  [Here  follows  the 
description  of  the  property  described  in  the  complaint.  1 
This  agreement  being  made  with  said  Danielwitz  in  good 
iaithj  and  which  we  promise  faithfully  to  carry  out,  as  herein- 
before stated. 

"Ann  Sheppard, 
''Administratrix  of  the  estate  of  J.  B.  T.  M.  Sheppard, 
deceased. 

''Jennie  Sheppard,  Heir. 

"Witnessed  by  K.  B.  Turner." 

Afterward,  to  wit,  on  the  30th  of  April,  1877,  the  plaintiff 
procured  one  Corcoran  to  bid  in  writing  for  the  properly 
the  sum  of  $31,500.  On  the  same  day  one  McLeran  put  in 
an  advance  bid  of  $34,600,  and  on  tlie  first  of  May  following, 
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Corcoran  bid  the  sum  of  $37,000,  for  which  last-named  som 
the  property  was  sold  and  confirmed  to  him,  and  he  there- 
upon paid  to  the  estate  that  sum  and  received  the  administra- 
trix's deed. 

The  plaintiff  claims  that,  by  virtue  of  the  agreement  above 
set  forth,  he  is  entitled  to  the  difference  between  the  sum  of 
$29,500  and  the  sum  of  $37,000,  for  which  the  property*  was 
sold  to  Corcoran;  and  he  brought  this  action  against  Ann 
Sheppard  and  Jennie  Sheppard  as  *' heirs  of  the  estate"  of 
J.  B.  T.  M.  Sheppard,  deceased,  to  recover  that  difference. 

Even  if  the  agreement  be  treated  as  the  individual  contract 
of  Ann  and  Jennie  Sheppard,  it  is  invalid.  Neither  of 
them  had  any  power  so  to  dispose  of  the  proceeds  of 
sale  of  the  real  property  of  the  deceased  Sheppard. 
That  property  could  only  be  sold  in  the  manner  pomted 
out  by  statute,  and  all  the  money  derived  from  its  sale 
became  assets  of  the  estate,  and  subject  to  disposition 
only  in  accordance  with  law.  The  disposition  contemplated 
by  the  terms  of  the  agreement  sought  to  be  enforced  in  this 
action,  of  a  portion  of  those  proceeds,  is  unauthorized  by 
any  provision  of  the  statute,  and  contrary  to  the  policy  d 
the  law. 

Judgment  and  order  reversed. 


In  Bane. 


[Filed  December  12,  1882.] 

No.  6829. 

MORENHAUT  et  al.,  Appellants,  vs.  BELL,  BESPONnsNT. 

Disz> — GoNTBAOT — Sals — Bbscission — MxxzcAN  Law.  On  a  former  appeal 
in  tlie  case  it  wan  held  that  upon  the  execution  of  a  deed  of  sale  \j 
Montenegro  to  Forbt-g,  Augnat  7,  1848,  all  the  title  that  M.  iha 
held  to  th**  premisea  described  in  it  paaned  to  and  Tested  abtolvtely 
in  F.  (42  CaJ.  591).  On  this  appeal,  held:  Conceding  that  nnder  tk* 
Mexican  law  the  sal*'  might  have  been  resciode.  ,  after  the  execniioB 
of  said  deed,  the  finding  of  ihe  Court  below  that  it  was  not  reflcindfld 
is  sustaiued  by  the  evidence,  as  are  th»  findings  upon  a'i  the  other 
isBuen  in  the  case. 

Appeal  from  Fourth  District  Court  of  San  Francisco. 

B.  S.  Brooks,  for  appellants. 

Oope  dc  Boyd  and  WUson  dc  Wilson,  for  respondent. 

By  the  Court: 
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Under  the  execution  of  the  deed  of  Montenegro  to  Forbes, 
Angust  7,  1848,  **  all  the  title  that  Montenegro  then  held"  to 
thepremises  described  in  it,  ''passed  to  and  vested  absolutely 
in  Forbes."     {Morenhaut  vs.  Barron^  42  Cal.  591.) 

The  only  question  that  is  open  for  our  consideration  and 
determination  on  this  appeal  is,  whether  the  sale  from 
Montenegro  to  Forbes  was  subsequently  rescinded.  Conced- 
ing that  under  the  Mexican  law  such  sale  might  have  been 
rescinded,  after  the  execution  of  said  deed,  the  Court  below 
found  as  a  fact  that  it  was  not,  and  we  think  that  the  findings 
of  the  Court  upon  that  and  all  the  other  issues  were  justified 
by  the  evidence. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
affirmed. 

(Myrick,  J.,  expressed  no  opinion.) 


In  Bank. 


[Filed  December  9,  1882.] 

No.  10,772. 

PEOPLE,  Respondent,  vs.  HOPE,  Appellant. 

BvBOXiABT — BaBOLABs'  TooiiB— Eyidenci.  Defendant  was  charged  with  the 
burglary  of  Sather's  Bank,  Ban  Franciaco,  and  found  guilty  of  an 
attempt  to  commit  that  crime.  On  appeal,  hdd^  the  burglars'  tools 
found  oyer  the  bank  vault  and  in  defendant's  trunk  were  properly 
admitted  in  evidence. 

Is. — Id.  The  "  cylindrical  bar  "  mi^ht  have  been  necessary  for  the  witness 
to  use  in  order  to  elucidate  and  illustrate  clearly  the  character  of  the 
•■  coupling  or  sockets  "  which  had  been  admitted  in  evidence. 

Id. — ^WmrBSs—NAin.  The  objection  to  a  question  put  to  the  witness 
Aitken,  as  to  a  name  defendant  had  given  prior  to  the  alleged  offense, 
was  properly  overruled. 

Is. — ^Imstbugtions.  The  Court  refused  the  instruction:  "Before  you  can 
find  the  defendant  guilty  of  the  charge  in  the  information  (burglary), 
you  must  be  entirely  satisfied  from  the  evidence  that  the  def.endant 
•  entered  the  house,  etc.,  of  Peder  Sather,  in  the  city  and  county  of 
San  Francisco,  with  the  intent  then  and  there  to  commit  larceny;" 
but  gave  the  following:  '*  I  instruct  you  that  it  is  not  sufficient  for 
you  to  find  that  the  defendant  entered  the  house,  etc.,  of  Peder 
Sather,  but  in  addition  to  such  entry  you  must  find  that  he  entered 
with  the  intent  to  commit  larceny  therein,  and  if  you  do  not  so  find 
you  should  acquit  the  defendant."  Held^  as  there  is  no  substantial 
difference  between  the  instruction  given  and  the  one  refused,  the 
judgment  could  not  be  reversed  for  the  refusal  to  give  the  instruction 
as  asked  by  defendant. 

lo. — In.  Fwrihtr:  Defendant  was  found  guilty  of  an  atUmpt  to  oommil 
burglary,  only,  so  that  he  oould  not  have  been  prejudiced  by  the  re- 
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fmial  to  give  an  irstrnetion  which  contained  a  correct  definition,  jioi 
of  the  crime  of  which  he  was  fonnd  goilty,  bnt  of  a  h^cher  one. 

Id. — Id.  An  instmctioD  complained  of,  h5d,  not  liable  to  caoae  the  joiy  to 
confound  a  preparation  to  commit  the  crime  with  an  attempt  to 
commit  it. 

Id. — Entbanob  —  Tbap-doob.  An  entrance  effected  throngh  a  trap-doc^ 
leading  from  the  second  floor  of  the  building  to  the  vaolt  located  in 
that  part  of  the  building  occupied  by  Peder  Sather  as  a  hanlring  oi&oe, 
would  constitute  **  an  entry  in  the  occupancy  of  Peder  Sather."  The 
trap-door  would  constitute  '*8ome  internal  communication  between 
the  closet  on  the  second  floor  and  the  banking  office  on  the  first." 

Id. — Infobmation.  Appellant  presented  the  point  that  the  inlonnation 
should  have  been  set  aside,  as  he  had  not  been  legally  committed  by 
a  magistrate,  Held,  the  question  presented  does  not  differ  matoially 
from  that  passed  upon  in  People  vs.  Smiih,  8  P.  O.  L.  J.  248. 

Id. — JuBOB  YmTTNo  Pbeioses— Tbiai«.  The  bare  fact  of  a  jnitir  having 
visited,  during  the  trial,  the  premises  where  it  was  alleged  defendant 
had  committed  the  crime  of  burglary,  held,  no  sufficient  Kround  for 
disdharging  the  jury. 

Appeal  from  Superior  Court,  San  Francisoo. 

Foote,  Barham  dk  Coogan^  for  appellant. 
C.  B.  Darwin,  for  respondent. 

Sharpstein,  J.,  deliyered  the  opinion  of  the  Oourt: 

The  question  presented  by  the  first  point  in  appeUant*8 
brief,  as  we  view  it,  does  not  differ  materially  from  thai 
upon  which  this  Court  passed  in  People  vs.  Smith,  8  Pac.  G. 
L.  J.  248,  and  we  are  satisfied  with  the  views  therein  ex- 
pressed. 

We '  do  not  think  that  the  bare  fact  of  a  juror  having 
visited,  during  the  trial,  the  premises  where  it  was  allied 
that  the  defendant  had  committed  the  crime  of  burglary,  was 
a  suflicient  ground  for  discharging  the  jury.  From  the  facts 
before  us  we  are  unable  to  see  how  the  case  of  the  defendant 
could  possibly  have  been  prejudiced  thereby. 

For*  the  purpose  of  proving  that  the  defendant  had 
burglariously  entered  the  building  described  in  the  informa- 
tion, with  the  intent  to  commit  larceny  therein,  witnesses 
were  introduced  by  the  prosecution  who  testified,  in  sub- 
stance, that  in  consequence  of  the  discovery  of  supposed 
indications  of  a  design  on  the  part  of  some  person  or  persons 
to  force  an  opening  into  the  vault  of  the  bank  located  in  said 
building,  certain  police-officers  had  been  stationed  where 
they  could  readily  detect  any  one  who  should  enter  said 
building  on  the  night  of  the  arrest  of  the  defendant.  One 
of  said  officers  testified  that  about  9  o'clock  P.  M.  he  saw 
the  defendant   and   another  person  enter    said   building; 
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and  another  officer  who  was  stationed  inside  of  the  building 
testified  that  at  about  the  same  time  he  heard  parties  coming 
np  the  stairs  in  said  building,  and  soon  afterward  he  saw 
the  defendant  on  the  second  floor  of  it,  inside  a  door-way, 
leading  to  a  closet,  where  he  was  arrested.  This  witness 
further  testified  that  before  he  became  aware  of  the  entrance 
of  any  other  persons  than  himself  and  two  other  officers, 
who  had  been  stationed  inside  the  building  with  him,  he  in- 
spected the  closets  on  the  second. fioor,  and  found  that  the 
doors  of  them  were  locked.  But  that  after  the  entrance  of 
persons  other  than  himself  and  said  officers,  he  found  the 
door  of  one  of  the  closets  ^'sprung  open,  and  behind  the 
door  close  to  the  partition  *  *  *  a  large  sledge-hammer, 
wrapped  in  paper,  and  also  a  handle  wrapped  m  papers," 
whicn  were  not  in  the  hall  when  the  witness  first  inspected 
it.  A  farther  inspection  of  the  premises  revealed  the  follow- 
ing facts :  In  a  closet  over  the  bank  vault  a  trap-door  about 
two  feet  wide  and  two  and  a  half  feet  long  had  been  sawed  out 
of  the  floor,  and  then  fastened  down  with  screws,  so  that  it 
might  be  opened  without  making  much,  if  any,  noise.  On 
opening  it  the  witnesses  found  beneath  it  and  on  the  top  of  the 
vault  a  large  quantity  of  tools,  and  a  hole  in  the  vault*of  the 
depth  of  two  feet,  which  had  been  made  by  the  removal  of 
bricks  which  had  been  deposited  between  the  walls  of  the 
room  and  the  vault.  The  tools  found  on  the  vault  were 
adapted  to  the  kind  of  work  that  was  evidently  being  prose- 
cuted upon  it,  and  other  tools  of  a  similar  character  were 
found  in  the  defendant's  trunk  in  a  room  occupied  by  him  in 
San  Francisco.  To  the  introduction  of  the  tools  found  upon 
the  vault,  and  to  those  found  in  the  defendant's  trunk,  objec- 
tions were  made  by  the  defendant  s  counsel.  The  objections 
were  overruled  and  exceptions  taken,  upon  which  we  are 
asked  to  pass. 

'*The  implements  found  in  the  excavation  over  the  vault," 
say  the  appellant's  counsel,  **were  improperly  admitted  in 
evidence,  because  there  was  no  evidence  showing  or  tending 
to  show  that  any  of  them  belonged  to  or  had  been  in  the 
possession  of  the  defendant,  or  were  in  any  way  connected 
with  him."  If  such  evidence  was  a  necessary  prerequisite 
to  the  introduction  of  the  implements  to  which  counsel  refer, 
their  exception  was  doubtless  well  taken.  But  these  imple- 
ments were  not  offered  in  evidence  until  the  witness  by 
whom  they  were  discovered  had  testified,  without  objection, 
to  the  fact  of  having  found  implements  of  a  similar  descrip- 
tion "  in  the  excavation  over  the  vault,"  and  if  that  testimony 
was  admissible,  of  which  we  entertain  no  doubt,  we  are  un- 
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able  to  perceive  upon  what  ground  the  production,  identifi- 
cation, and  introduction  of  the  implements  themselves  in 
evidence  could  be  objectionable. 

The  objection  to  the  admission  in  evidence  cf  the  imple- 
ments found  in  the  appellant's  trunk  is  based  on  the  ground 
that  "they  were  not  used  in  the  perpetration  of ,  or  in  the 
attempt  to  perpetrate,  the  offense  charged.'*  And  that  "if 
they  were  burglars*  tools,  then  they  were  evidence  of  another 
crime.'*  There  was  evidence,  however,  which  tended  to  prove 
that  burglars*  tools  had  been  "used  in  the  perpetration,  or 
in  the  attempt  to  perpetrate,  the  offense  charged,"  and  that, 
coupled  with  the  tact  "  that  the  defendant  was  in  the  vicinity 
at  or  about  the  time  the  burglary  was  committed,"  furnished 
a  sufficient  ground  for  the  introduction  of  evidence  to  show 
"the  possession  by  the  defendant,  at  or  about  that  time,  of 
corresponding  tools.**    (People  vs.  Winters,  29  Cal.  668.) 

Among  the  articles  exhibited  in  the  presence  of  the  jury 
was  "  a  cylindrical  steel  bar,  about  half  an  inch  in  diameter 
and  about  eight  inches  long,  which  he  (the  witness  exhibiting 
it)  said  he  had  made  for  the  purpose  of  screwing  upon  it  the 
said  coupling  or  sockets  " — one  of  which  was  found  in  the 
hole  over  the  bank  vault  and  the  other  in  the  trunk  of  the 
defendant.  The  Court,  against  the  objection  of  the  counsel 
of  appellant,  permitted  the  witness  "to  make  experiments 
in  the  presence  of  the  jury  with  the  couplings  or  sockets 
attached  to  said  cylindrical  bar.'*  The  ground  of  the  objec- 
tion was  that  the  cylindrical  bar  was  not  in  evidence.  It  had 
not  been  formerly  offered  in  evidence,  and  the  counsel  for 
the.  prosecution  stated  that  they  did  not  intend  to  offer  it  in 
evidence.  But  the  witness  had  exhibited  it  on  the  witness- 
stand,  and  had  stated  that  he  had  it  made  for  the  purpose  of 
screwing  "  said  coupling  or  sockets  **  upon  it.  xhe  object 
of  screwing  "said  coupling  or  sockets'*  upon  it  is  not 
stated,  nor  k>  us  apparent,  btill,  in  support  of  the  correct- 
ness of  the  ruling  of  the  Court  below,  we  are  bound  to  pre- 
sume, unless  the  contrary  appears,  that  the  object  was  a 
legitimate  one.  Perhaps  the  use  to  which  the  coupling  or 
sockets  might  be  put  could  be  made  more  clear  by  screwing 
them  upon  said  cylindrical  bar.  It  was  not  objected  that 
the  witness  was  not  an  expert,  and  we  are  unable  to  deter- 
mine from  anything  before  us  that  it  was  not  necessary  for 
him  to  use  said  cylindrical  bar  in  order  to  elucidate  and 
illustrate  clearly  the  character  of  the  "  coupling  or  sockets  '* 
which  had  been  admitted  in  evidence.  It  was  not  onJv 
proper,  but  of  the  first  importance,  that  the  prosecution 
should  show  that  the  implements  found  on  the  vault  and 
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in  the  appellant's  trunk  were  ^'bni^lars'  tools."  And  we 
mnst  presume  that  it  was  for  that  or  some  other  legitimate 
object  that  the  witness  was  permitted  to  experiment  with 
some  of  them  in  the  presence  of  the  jury,  and  that  he  was 
allowed  to  use  an  instrument  of  his  own  for  the  purpose  of 
making  the  experiment  better  understood  than  it  otherwise 
would  i>e. 

The  objection  to  the  question  put  to  the  witness  Aitken 
was  properly  overruled. 

The  Court  refused  to  give  the  following  instruction,  which 
the  defendant  requested  to  have  given  to  the  jury:  "  Before 
you  can  find  the  defendant  guilty  of  the  charge  in  the  infor- 
mation you  must  be  entirely  satisfied  from  the  evidence  that 
the  defendant  entered  the  house,  room,  shop,  warehouse, 
store  or  building  of  Peder  Sather,  in  the  city  and  county  of 
San  Francisco,  with  the  intent  then  and  there  to  commit 
larceny;"  but  gave  the  following:  '*I  instruct  you  that  it  is 
not  sufficient  for  you  to  find  that  the  defendant  entered  the 
house,  room,  shop,  warehouse,  store  or  building  of  Peder 
Sather;  but  in  addition  to  such  entry  you  must  find  that  he 
entered  with  the  intent  to  commit  larceny  therein,  and  if  you 
do  not  so  find  you  should  acquit  the  defendant." 

We  are  unable  to  discover  any  satisfactory  reason  for  the 
Court's  refusal  to  give  the  instruction  which  it  was  requested 
to  give.  But  since  there  is  no  substantial  difference  between 
that  and  the  one  which  it  gave,  it  is  not  a  sufficient  ground 
for  reversing  the  judgment.  And  this  applies  as  well  to  the 
refusal  to  give  the  instructions  numbered  21  and  23,  which 
the  defendant  also  asked  to  have  given. 

But  the  jury  did  not  find  the  defendant  guilty  of  burglary, 
and  did  find  him  guilty  of  an  attempt  to  committ  burglary 
only,  so  that  he  could  not  have  been  prejudiced  by  the 
refusal  to  give  an  instruction  which  contained  a  correct 
definition,  not  of  the  crime  of  which  he  was  found  guilty, 
but  of  a  higher  one.  Therefore  the  material  question  is, 
whether  the  jury  was  correctly  instructed  as  to  what  facts  it 
was  necessary  to  prove  before  the  defendant  could  be  found 
guilty  of  an  attempt  to  commit  burglary.  And  the  instruc- 
tion ^iven  upon  that  point  is  attacked  by  appellant's  counsel, 
who  insist  that  "  it  is  clearly  erroneous  and  was  fatally  prej- 
udicial."   It  reads  as  follows: 

**If  ihe  jury  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  did,  at  the  time  charged  in  the  in- 
formation, intend  and  attempt  to  enter  the  house,  room, 
apartment,  building,  etc.,  described  in  the  information  of 
said  Sather,   then  in  his  occupancy,   with  the  intent  to 
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commit  larceny  therein,  and  did  some  act  to  carry  atU  9aid 
aUenvpt^  bat  was  anticipated  in  his  8aid  attempt^  and  before 
the  alleged  entry  was  completed  or  consummated,  and  before 
said  larcenous  attempt  was  carried  out,  and  was  intemipted, 
prevented  and  anticipated  in  said  attempt  while  in  or  about 
the  act  of  carrying  it  out  by  outside  agencies,  and  i^inst 
his  will  and  consent;  and  if  you  find  that  he  had  not  alone 
made  preparations  for  said  attempt,  but  was  directly  at  the 
time  of  said  prevention  engaged  in  making  movements 
toward  consummating  such  an  attempt,  then,  and  in  such 
case  only,  you  can  find  the  defendant  guilty  of  an  attempt  to 
commit  burglary  in  the  first  degree,  if  the  attempt  was  made 
between  sunset  and  sunrise;  of  burglary  in  the  second 
degree,  if  it  were  made  between  the  hours  of  sunrise  and 
sunset." 

Of  course  the  attempt,  if  any  was  made  to  commit 
buglary,  consisted  in  doing  some  act  or  acts  toward  the  com- 
mission of  that  crime,  and  if  the  defendant  was  **  prevented 
and  anticipated  in  said  attempt,"  it  would  logically  follow 
that  he  never  made  it.  He  might  have  made  preparations 
for  the  commission  of  the  crime  without  being  guilty  of  an 
attempt  to  commit  it.  And  if  this  instruction  would  be 
liable  to  lead  the  jury  to  confound  a  preparation  to  commit 
the  crime  with  an  attempt  to  commit  it,'  it  would  be  clearlj 
erroneous.  But  the  Court  in  the  following  extract  attempted 
to  point  out  the  distinction  between  a  preparation  and  an 
attempt:  "And  if  you  find  that  he  had  not  alone  made  prep- 
arations for  said  attempt,  but  was  directly,  at  the  time  of 
said  pi^vention,  engaged  in  making  movements  toward 
consummating  such  an  attempt,  then,  and  in  such  case  onlyy 
you  can  find  the  defendant  guilty  of  an  attempt  to  commit 
burglary."  It  is  difficult  to  uphold  such  an  instruction  as 
this,  and  if  the  evidence  in  regard  to  the  acts  of  the  defend- 
ant was  of  a  character  to  render  it  doubtful  whether  he  was 
making  preparations  for  an  attempt  to  commit  burglary,  the 
difficulty  would  be  greatly  enhanced,  if  not  quite  msur- 
mountable.  As  it  is,  we  do  not  think  that  the  juiy  could 
have  been  misled  by  that  instruction  to  the  prejudice  of  the 
appellant,  although  we  would  be  much  better  satisfied  if 
the  Court  had  given  the  instruction  which  the  defendants 
counsel  asked  to  have  given  upon  this  point. 

It  was  charged  in  the  information  that  the  defendant 
feloniously  and  burglariously  entered  '*  the  house,  room, 
shop,  warehouse,  store  and  building  of  Peder  Sather,  then 
and  there  doing  business  under  the  firm  name  and  style  of 
Sather  &  Co.,  situated  on  the  northeast  comer  of  Mont- 
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gomery  and  Commercial  streets,  in  said  city  and  coantj 
of  San  Francisco,  and  known  as  No.  520  Montgomery 
street." 

The  evidence  tended  to  show  that  Sather  owned  that 
building  and  that  he  occupied  the  first  floor  as  a  banking 
office,  and  rented  the  second  and  third  floors  to  tenants. 
We  are  unable  to  discover  any  conflict  in  the  testimony 
of  the  witnesses  upon  the  questions  of  ownership  and  occu- 
pancy. 

One  of  the  instructions  excepted  to  by  the  defendant  reads 
as  follows: 

*'If  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  stairs,  hall-way,  privy-room  and  water-closet, 
and  closet  under  the  stairs,  spoken  of  in  the  evidence,  were 
at  the  time  of  the  alleged  entr}'  in  the  occupancy  of  Peder 
Sather,  doing  business  as  Sather  &  Co.,  named  in  the 
information,  and  that  the  defendant  entered  in  and  upon 
such  occupancy,  as  charged  in  the  information,  with  intent 
to  commit  larceny  in  any  part  of  the  house  or  building  of 
said  Sather,  ti^en  in  his  occupany,  then  it  is  your  duty  to 
find  the  defendant  guilty." 

We  are  urged  to  sustain  the  exception  to  this  instruction, 
on  the  ground  that  there  was  no  internal  communication 
between  the  part  of  the  building  entered  and  that  in  which 
it  was  alleged  that  the  defendant  intended  to  commit  larceny. 
But  in  order  to  justify  the  verdict  rendered  in  this  case,  it  is 
not  necessary  that  the  evidence  should  show  that  the  defend- 
ant effected  an  entrance  into  any  part  of  the  building. 
Proof  of  an  attempt  to  enter  with  the  intent  to  commit 
larceny  is  sufficient.  But  were  it  otherwise,  we  should  find 
no  difficulty  in-  holding  that  an  entrance  eff'ected  through  a 
trap-door  leading  from  the  second  floor  of  the  buildins,  to 
the  vault  located  in  that  part  of  the  building  occupiea  by 
Peder  Sather  as  a  banking  office,  would  constitute  ''an 
entry  in  the  occupancy  of  Peder  Sather."  The  trap-door 
would  constitute  ''some  internal  communication"  between 
the  closet  on  the  second  floor  and  the  banking  office  on  the 
first.  We  do  not  think  that  this  instruction  assumes  that 
Sather  was  in  the  occupancy  of  any  part  of  the  building. 
Nor  do  we  think  that  that  is  assumed  in  another  instruction 
which  is  excepted  to  on  that  ground  alone. 

Upon  the  (juestion  of  what  was  or  was  not  sufficient  evi- 
dence to  sustain  the  allegation  in  the  information  as  to  the 
Occupancy  of  Peder  Sather,  we  think  that  the  instructions 
are  a!^  full,  explicit  and  accurate  as  the  case  required  that 
they  should  be,  and  we  think  that  there  was  no  error  in  the 
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Court's  refusing  to  give  the  instruction  which  it  was  asked  to 
give  in  regard  to  the  weight  which  the  jury  might  attach  to 
the  circumstance  of  burglars'  tools  having  been  found  in  the 
defendant's  possession  at  or  about  the  time  of  the  alleged 
commission  of  the  crime  with  which  he  was  charged.  The 
instructions  asked  and  refused  on  that  point  did  not 
accord  to  the  circumstance,  when  considerea  in  connection 
with  other  circumstances  in  the  case,  all  the  weight  to  which 
it  was  entitled. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McKinstry,  J.,  Myrick,  J.,  Mor- 
rison, C.  J.,  McEee,  J. 

In  Bake. 


[FUed  November  28,  1882.] 

No.  6974. 

UPHAM,  Bespondent,  vs.  HOSKINQ,  Appellant. 

Tide  Lavds— Patbmt — Guiiatits  Act  ot  1872.  Flaintiif  claims  tiU«  to  i 
portion  of  the  land  aned  for  in  this  ejectment  action  nnder  a  Stale 
patent  issued  May  18,  1872.  The  preuiises  embraced  in  the  patoat 
are  .below  high-water  mark,  and  include  a  wharf  which  aKtendu  into 
the  water,  of  such  depth  that  vessels  can  be  moored  at  it  for  reoeiving 
and  discharging^  cargo.  Held,  such  tide  lands  were  not  subject  to  sdt 
nnder  the  Act  of  1868.  But  further:  The  Curative  Act  of  March  S7, 
1872,  validated  sales  so  mitde.  The  State  was  the  owner  of  the  laad 
(0.  C.  670),  and  the  title  of  the  SUte  vested  in  plaintiff  by  virtue  o( 
such  Act  of  March  27,  1872.     f  State.  1871-2,  p.  587.) 

Id. — Id — Ckbtificate  of  Pubchase— Pbebumption — Official  Dutt.  To 
the  objection  that  it  did  not  appear  that  plaintiff  had  a  oertiftcate  of 
purchase  when  the  Act  of  1872  went  into  operation,  and  therefore  not 
entitled  to  the  benefit  of  its  provisions,  field,  plaintiff  is  entitled  to 
the  presumption  that  the  officer  issuing  the  patent  regularly  per- 
formed his  duty  in  issuing  it  to  him,  and  that  he  would  not  have 
issued  it  had  not  plaintiff  brought  himself  within  the  provinoDS  of 
the  Curative  Act. 

Id. — Town.  The  evidence  shows  that  the  place  called  Collinsville  was  not 
a  town. 

Id. — BxsSBVATioN— Deed— Evidence — Wharf — Building.  On  the  premi- 
ses was  a  wharf  and  part  of  a  building.  Held,  the  building  did  not 
constitute  a  part  of  the  wharf,  and  was  not  therefore  reserved  from 
the  operation  of  a  deed  containing  a  reservation  of  *'  the  wharf  and 
wharf  franchises." 

Id. — Qbant — FoBFEiTUBE — Franchise.  As  to  the  remaining  portion  of  the 
premises,  there  had  not  been  a  compliance  with  the  terms  of  a  grunt 
by  the  Legislature,  and  all  rights  thereunder  had  been  forfeited  to  tbe 
State  before  the  Accrual  of  the  title  claimed  by  plainti£(.  (Stats.  1861, 
p.  300.)  No  action  was  necessary  to  enforce  the  forfeiture.  It 
needed  not  to  be  established  judicially.  The  forfeiture  was  declared 
by  the  statute;  and  when  so  declared,  the  title  to  the  thing  forfeited 
immediately  vests  in  the  State,  upon  the  happening  of  the  event  or  tht 
commission  of  the  offense  for  which  the  forfeiture  is  declared. 
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Appeal  from  Seventh  District  Court,  Solano  County. 

Laviont  and  Brooks,  for  appellant. 
t/1  F,  Wendelly  for  respondent. 

Thornton,  J.,. delivered  the  opinion  of  the  Court: 

Action  to  recover  possession  of  certain  lands  described  in 
the  complaint,  situate  in  the  county  of  Solano.  The  plaintiff 
had  judgment.  Defendant  moved  for  a  new  trial,  which  was 
denied,  and  he  prosecutes  this  appeal  from  the  judgment  and 
order  just  mentioned. 

As  to  a  portion  of  the  land  sued  for  (part  of  Swamp  Land 
Survey  No.  17),  on  which  was  a  portion  of  a  building,  it  is 
admitted  that  the  title  was  in  one  Brown,  and  that  the  con- 
*  veyance  from  him  to  plaintiff  passed  to  the  latter  (Brown's) 
title  to  that  portion  of  the  lot  which  was  covered  by  the 
building,  unless  excluded  from  the  operation  of  the  convey- 
ance by  a  reservation  contained  in  it  of  '^  the  wharf  and 
wharf  franchises. "  On  the  premises  in  controversy  was  a 
wharf  and  part  of  the  building  above  mentioned. 

It  is  contended  here  that  this  building  constituted  a  por- 
tion of  the  wharf ,  and  was  embraced  in  the  reservation  afore- 
said, and  therefore  did  not  pass  to  the  plaintiff  under 
Brown's  conveyance. 

On  an  examination  of  the  evidence,  we  are  of  opinion  that 
this  contention  is  untenable,  that  the  building  did  not  consti- 
tute a  part  of  the  wharf,  and  was  not  therefore  reserved 
from  the  operation  of  the  deed. 

As  to  the  remaining  portion  of  the  premises  sued  for,  the 
defendant  claimed  under  a  grant  on  certain  conditions  made 
to  one  Collins,  in  which  ^ant  it  was  provided  that  on  failure 
to  comply  with  the  conditions,  all  the  rights  granted  by  the 
Act  should  become  forfeited  to  the  State.  The  Court  below 
found  and  held  that  there  had  not  been  a  compliance  with 
the  terms  of  the  grant,  and  that  all  rights  under  the  Act  had 
been  forfeited  to  the  State  before  the  accrual  of  the  title 
claimed  by  plaintiff.  This  matter  will  be  better  understood 
from  the  findings  of  the  Court  in  regard  thereto.  They  are 
as  follows : 

^'As  to  the  affirmative  matter  alleged  in  defendant's 
answer,  the  Court  finds: 

"  That  a  private  statute  of  the  State  of  California  was 
enacted  by  tne  Legislature  thereof,  entitled  and  approved  as 
alleged  in  said  answer,  the  whole  of  which  statute  is  con- 
tained in  the  printed  statutes  of  California  for  the  year  1861, 
on  page  300  tnereof .     That  by  the  terms  thereof  there  was 
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granted  to  one  C.  J*.  Collins,  his  associates  and  assigns,  for 
the  term  of  twenty  years,  from  the  date  of  May  6,  1861,  the 
right  to  establish  a  ferry  across  the  npper  end  of  Saison 
Bay,  from  the  point  known  on  Bingold's  map  of  Suisnn  Bay 
as  '  Point  CoUberg '  in  Solano  County,  to  a  place  known  as 
New  York,  in  Contra  Costa  County,  aqd  said  parties  were 
also  authorized  to  construct  a  wharf  at  each  of  the  landing- 
places  of  said  ferry,  one  in  Solano  County  and  one  in  Contra 
Costa  County,  which  wharves  were  required  by  said  Act  to  be 
substantially  built,  of  such  materials  and  of  such  dimensions 
as  to  make  said  wharves  sufficient  for  all  the  purposes 
of  a  steam  ferry  as  well  as  for  the  local  business  of  the  two 
points;  and  from  time  to  time  said  wharves  were  required  to 
be  enlarged  as  the  commerce  of  the  places  might  require. 

'^That  by  the  terms  of  the  said  Act  there  was  granted  to 
the  said  C.  J.  Collins,  his  associates  and  assigns,  for  the 
purposes  of  the  ferry  and  wharves  aforesaid,  the  use  and 
occupation  of  a  strip  of  land  at  each  of  the  said  wharves, 
commencing  at  high  tide  six  hundred  (600)  feet  wide  along 
the  water-line  in  Solano  County  and  three  hundred  (300) 
feet  wide  along  the  water-line  in  Contra  Costa  County,  and 
commencing  at  high-water  mark  and  running  into  the  baj 
to  a  point  where  the  water  is  ten  feet  deep  at  low  tide. 

"  That  all  of  said  grants,  rights,  and  privileges,  however, 
were  made  upon  the  terms  and  conditions  expressed  in  Sec- 
tion 4  of  said  Act,  which  is  as  follows : 

"  Section  4.  The  said  parties  herein  named  shall  within 
six  months  from  the  passage  of  this  Act  commence  the 
building  of  the  wharves  herein  provided  for,  and  within  nine 
months  shall  have  the  steam  ferry  in  operation,  with  a  steam 
ferry-boat  running  between  said  wharves  of  sufficient  capacity 
to  accommodate  the  public  travel;  provided^  that  if  the  said 
parties  shall  fail  to  commence  and  complete  the  said  wharves 
and  establish  the  said  ferry  within  the  time  prescribed  in 
this  Act,  or  in  any  other  manner  violate  its  provisions,  then 
all  the  rights  granted  by  this  Act  shall  become  forfeited  to 
the  State. 

''  That  neither  the  said  C.  J.  Collins,  his  associates  or 
assigns,  being  the  parties  in  said  Act  named,  ever  complied 
with  in  any  of  the  requirements  of  said  Section  4  of  said 
Act,  except  that  the  wharf  described  in  plaintiff's  complaint 
was  commenced  by  said  Collins  within  six  months  from  the 
passage  of  said  Act  and  thereafter  completed  by  him. 

"  That  neither  said  Collins,  his  associates  or  assigns,  ever 
established  or  put  in  operation  any  f etry  of  any  kind  between 
the  points  named  in  said  Act,  or   between  either  of  said 
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points  and  any  other  point,  and  never  commenced  building, 
or  completed,  or  owned  any  wharf  whatever  in  said  Contra 
Costa,  bat  totally  failed  to  comply  with  each  and  every 
requirement  of  said  Act,  except  as  to  building  the  wharf  in 
Solano  County )  as  aforesaid.  That  eighteen  years  have 
elapsed  since  the  passage  of  said  Act. 

"  That  by  reason  of  such  non-compliance,  all  the  rights 
and  privileges  granted  by  said  Act  to  said  Collins,  his 
associates  and  assigns,  became  forfeited  to  the  State  of  Cal- 
ifornia. 

' '  That  said  land  at  aU  the  times  mentioned  in  said  answer 
was  subject  to  sale,  and  had  never  been  at  any  time  reserved 
by  the  State  of  California  from  sale.'' 

In  regard  to  this  last  proposition  the  Court  decided  cor- 
rectly both  in  point  of  law  and^act.  No  action  was  necessary 
to  enforce  the  forfeiture.  It  needed  not  to  be  established 
judicially.  The  forfeiture  was  declared  by  statute,  and  when 
so  declared,  the  title  to  the  thing  forfeited  immediately  vests 
in  the  State,  upon  the  happening  of  the  event  or  the  com- 
mission of  the  offense  for  which  the  forfeiture  is  declared. 
This  is  settled  law  in  this  State;  so  held  under  like  circum- 
stances in  Borland  vs.  Leiois,  43  Cal.  572,  and  0.  R.  B.  Co, 
vs.  F.  V.  B.  B.  Co.,  45  id.  377. 

The  plaintiff  claims  title  to  the  said  last-mentioned  portion 
of  land  under  a  patent  from  the  State  of  California,  bearing 
date  the  18th  day  of  May,  1872.  The  premises  embraced  in 
the  patent  are  below  high-water  mark,  and  include  the  wharf, 
which  extends  into  the  water  of  such  a  depth  that  vessels 
can  be  moored  at  it  for  receiving  and  discharging  cargo. 

On  an  examination  of  the  cases  of  Taylor  vs.  UnderhiU,  40 
Cal.  471,  Kimball  vs.  McPherson,  46  id.  103,  and  People  vs. 
Cowdl,  (opinion  filed  April  6,  1882),  we  are  of  opinion  that 
such  tiae  lands  were  not  subject  to  sale  under  the  Act  of 
1868.  Such,  we  think,  is  the  proper  interpretation  of  the 
judgment  of  this  Court  in  Kimball  vs.  McPhersoj},  which  case 
arose  under  the  Act  of  1868 — the  same  Act  under  which  the 
plaintiff  made  his  application.  At  the  close  of  the  opinion 
m  this  case  the  Court  used  this  language:  '' Nothing  short 
of  a  very  explicit  provision  to  that  effect  would  justifv  us  in 
holding  that  the  Legislature  intended  to  permit  the  shore  of 
the  ocean  between  high  and  low-water  mark  to  be  converted 
to  private  ownership."  People  vs.  CoweU  is  in  the  same  line 
of  decision.     (See,  also.  People  vs.  Morrell,  26  Cal.  336.) 

Ihylar  vs.  UnderhiU  was  also  an  application  under  the  Act 
of  1868,  and,  although  the  point  in  judgment  was  that  tide 
land  belonging  to  the  State  by  virtue  of  its  sovereignty 
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could  not  be  purchased  under  an  application  for  swamp  aad 
overflowed  land,  the  remarks  of  the  uourt  as  regards  the  Act 
of  1868  accord  with  the  conclusions  reached  in  KimbaU  ys. 
McPherson. 

Although  the  land  sought  to  be  purchased  was  on  the 
shore  of  the  ocean,  still  the  same  reasoning  applies  to  tiie 
land  between  high  and  low-water  mark  everywhere.  We  do 
not  think  that  the  Court  intended  to  hold  that  such  portions 
of  the  tide  lands  between  high  and  low-water  mark,  which 
could  be  used  for  commercial  purposes,  as  could  be  reclaimed 
for  agricultural  purposes,  were  subject  to  sale,  and  those 
which  could  not  be  reclaimed  were  not  subject  to  sale,  but 
that  in  their  judgment  the  tide  lands  subject  to  sale  and  pur- 
chase were  tnose  described  in  People  vs.  Morrell^  26  Cal.  o55, 
as  the  channels  of  greater  or  less  width  within  the  ebb  and 
flow  of  the  tide,  threading  the  swamp  lands,  which  channels 
are  of  little  or  no  use  either  in  the  way  of  fishing  or  navi^- 
tion.  Note  the  observations  of  the  Court  on  this  point  in 
26  Cal.  356. 

But  it  is  said  that  this  defect  is  cured  by  the  fourth  Sec- 
tion of  the  Act  of  27th  of  March,  1872.  It  was  said  in  Bowdl 
vs.  Perkins,  56  Cal.  226,  of  this  Act:  "  The  Act  of  March 
27,  1872,  is  very  broad  and  comprehensive.  It  validates 
every  application  to  purchase  land  from  the  State  when  pay- 
ment has  been  made,  in  whole  or  in  part,  to  the  treasurer 
of  the  proper  county.  When  the  Act  of  1872  was  passed, 
the  State  owned  the  land,  and  by  that  Act  disposed  of  it. 
It  had  received  a  portion  of  its  value,  and  had  full  power  to 
conform  or  perfect  conditionally  or  otherwise  any  attempted 
purchase,  even  if  when  the  application  was  made  &ere  was  an 
entire  failure  on  the  part  of  the  applicant  to  comply  with  the 
existing  laws,  or  if  the  State  did  not  then  own  the  land  or 
had  adopted  no  legislation  for  the  disposition  of  it."  This 
ruling  was  approved  and  followed  in  Mailer  vs.  Carey^  58 
Cal.  538. 

That  the  State  is  the  owner  of  the  land  embraced  in  the 
patent  is  declared  by  Section  670  of  the  Civil  Code,  and  in 
accordance  with  the  rule  laid  down  in  the  cases  just  cited,  we 
hold  that  the  title  of  the  State  vested  in  the  plaintiff  by 
virtue  of  the  Act  of  March  27,  1872. 

It  is  urged  that  the  Act  of  1872  is  retrospective  (it  was  so 
held  in  Johiwon  vs.  Squires,  55  Cal.  103),  and  that  inasmuch 
as  it  does  not  appear  that  the  plaintiff  had  a  certificate  of 
purchase  when  the  Act  of  1872  went  into  operation,  he  is 
not  entitled  to  the  benefit  of  its  provisions.  But  we  think 
that  the  plaintiff  is  entitled  to  the  presumption  that  the 
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o£5cer  issniDg  the  patent  regularly  performed  his  duty  in 
issuing  it  to  him,  and  that  he  would  not  have  issued  it  had 
not  plaintiff  brought  himself  within  the  provisions  of  the 
Curative  Act  of  1872. 

An  objection  is  made  to  the  title  of  plaintiff  that  the  land 
patented  to  him  was  within  two  miles  of  the  town  of  Collins- 
▼ille.  But  the  Court  in  its  finding  is  sustained  by  the  evi- 
dence. The  evidence  shows  to  us  that  the  place  called 
Collinsville  was  not  a  town. 

Judgment  and  order  affirmed. 

We  concur:  Morrison,  C.  J.,  McKee,  J.,  Sharpstoin,  J 

We  concur  in  the  judgment:  McKinstry,  J.,  Myrick,  J. 


In  Bane. 

[Tiled  November  23,  1882.] 
No.  7331. 

WILSON,  Kespondent, 

vs. 

SOUTHEBN  PACIFIC  EAILEOAD  COMPANY, 

Appellant. 

NaouosircE — ^Kokbutt.  Action  for  negligence.  Held,  the  Court  properly 
refased  a  nonsnit,  and  the  eyidence  warranted  the  verdict. 

Ii>. — Wabehouse  —  FiBB — BAiiiMENT.  The  liability  of  warehousemen  for 
loas  of  goods  by  fire  discussed. 

Appeal  from  Superior  Court,  San  Benito  County. 

McKxaick,  Brigga  &  Hawkins ,  for  appellant. 
Laine  &  Lid),  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

The  appeal  in  this  case  comes  from  a  judgment  and  order 
denying  the  motion  of  appellant  for  a  new  trial  in  an  action 
to  recover  damages  for  the  destruction  of  certain  property 
of  the  respondent,  by  a  fire  caused,  as  alleged,  by  the  negli- 
gence of  the  appellant  and  its  employees  in  conducting  and 
managing  its  warehouse  in  which  the  property  had  been 
stored. 

'  The  case  was  tried  by  the  Court  with  a  jury,  and  a  verdict 
was  rendered  against  the  appellant.  If  there  was  any  evi- 
dence to  warrant  the  verdict  we  cannot  review  it  on  appeal. 
It  is  conclusive  upon  us,  not  only  on  the  question  of  negli- 
gence, but  upon  all  the  allegations  in  the  complaint  material 
to  recovery  in  the  action.     (Algier  vs.  Steamer  Maria,  14 
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Cal.  172;  Bromi  vs.  Broum,  41  «?.  88;  IVcnorvs.  C.  P.  A 
B.  Co.,  50  id,  232.)  It  is,  however,  contended  that  there 
was  no  evidence  to  sustain  the  verdict,  and  that  the  Court 
below  erred  in  denying  a  motion  for  a  nonsuit. 

It  was  proved  on  the  trial  that  the  respondent  had  stored  in 
the  appellant's  warehouse  sixty-four  bales  of  wool  of  a 
certain  value  per  pound,  which,  on  demand  and  tender  of 
the  storage  due  upon  it,  the  appellant  refused  to  deliver  to 
the  respondent,  assigning  as  a  reason  that  the  warehouse 
and  all  it  contained,  except  about  three  bales,  which  were 
returned  to  him,  had  been  consumed  by  fire. 

A  prima  facie  case  of  negligence  is  made  out  against  a 
warenouseman,  who  refuses  to  deliver  property  stored  with 
him,  upon  proof  of  demand  and  refusal.  Upon  such  proof 
alone  the  burden  is  on  him  to  account  for  the  property; 
otherwise  he  shall  be  deemed  to  have  converted  it  to  his 
own  use.  But  if  it  appears  that  the  property,  when  de- 
manded, was  consumed  by  fire,  the  burden  of  proof  is  then 
on  the  bailor  to  show  that  the  fire  was  the  result  of  the 
negligence  of  the  warehouseman.  (Harris  vs.  Packwood,  3 
Taumt.  264;  Beardslee  vs.  Bichardsoii,  11  Wend.  26;  Brown 
vs.  Johnson,  29  Tex.  43;  Lrimb  vs.  Camden  and  Amboy  B.  R. 
Co,,  46  N.  Y.  271 ;  Jackson  vs.  Sac.  Val.  B.  B.  Co.,  23  Cal.  269.) 

The  negligence  of  the  appellant,  as  the  proximate  cause  of 
the  loss  of  the  property  by  fire,  thus  became  the  essential 
fact  to  recovery;  and  the  burden  of  proof  was  upon  the 
plaintiff  in  the  action.  It  was  incumbent  on  him  to  prove 
that  the  defendant  had,  by  some  act  of  omission,  violated 
some  duty  by  reason  of  which  the  fire  originated;  or  that 
some  negligence  or  want  of  care,  such  as  a  prudent  man 
would  take  under  ^milar  circumstances  of  his  own  property, 
caused  or  permitted,  or  contributed  to  cause  or  permit,  the 
fire  by  which  the  property  was  destroyed. 

Direct  and  positive  evidence  of  negligence  as  a  fact  is  not 
required.  Any  circumstances  which  tend  to  prove  it,  or 
from  which  it  may  be  reasonably  inferred,  are  sufficient 
And  when  such  evidence  has  been  given  on  the  trial  of  an 
action,  it  is  not  for  the  Court  to  usurp  the  disposition  of  the 
fact  by  ordering  a  nonsuit.  Such  an  order  should  not  be 
made,  unless  there  is  no  evidence  at  all,  or  a  mere  scintilla 
of  evidence  wholly  insufficient  for  the  consideration  of  the 
jury,  or  unless  the  facts  are  agreed  upon,  or  admitted,  and» 
m  the  judgment  of  the  Court,  are  insufficient  to  constitute 
a  cause  of  action.  Upon  facts  admitted,  or  proved  and 
found,  it  is  the  duty  of  the  Court  to  say  what  the  law  appli- 
cable to  them  is.     But  where  negligence,  as  the 
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fact  in  the  case,  is  disputed,  and  the  evidence  of  it  is  con- 
flictingy  or  consists  of  circumstances  from  which  inferences 
may  be  drawn  for  or  against  it,  it  is  the  province  of  the  jury 
to  determine,  under  instructions  by  the  Court,  whether  the 
evidence  establishes  it  as  the  proximate  cause  of  the  injury 
complained  of. 

Applying  these  principles  to  the  record  before  us,  we  find 
there  was  no  error  in  sending  the  case  to  the  jury.     For  the 
evidence  upon  which  the  plaintiff  rested  went  to  show  that 
the  building,  up  to  the  time  of  the  fire,  had  been  used  by 
the  defendant  as  a  warehouse  and  railroad  depot,  and  was  in 
charge  of  two  employees  of  the  defendant,  one  of  whom  was 
its  local  agent  and  the  other  its  warehouse  keeper.     In  the 
warehouse,  cut  off  from  the  northern  end  of  the  building, 
there  was,  adjoining  the  office  and  sitting-room  of  the  rail- 
road depot,  a  bedroom   in  which  the  keeper   slept   every 
night.     The  room  was  about  fourteen  feet  square;  its  walls 
were  constructed  of  upright  redwbod  boards,  about  fourteen 
feet  high,  which  were  lined  with  cloth  and  paper.     It  was 
occupied  with  the  bed  and  furniture  of  the  keeper,  and  on 
the  walls  hung  his  clothes  and  files  of  newspapers.     On  a 
shelf  i^ainst  one  of  the  partition  walls  in  the  warehouse 
were  kept  several  lamps  trimmed  and  ready  for  use.     On  the 
evening  of  the  fire  the  local  agent  had  left  the  warehouse  in 
charge  of  the  keeper,  whose  duty  it  was  to  '*  shut  up  the 
doors  of  the  warehouse  and  fasten  it  up  for  the  night." 
Having  performed  that  duty,  the  keeper  himself  went  to 
supper,  and  after  supper  returned  to  the  warehouse.     When 
he  returned  he  went  into  the  office,  lit  one  of  the  lamps, 
took  it  into  his  bedroom,  and  sat  it  down  on  a  little  stand  at 
the  head  of  his  bed,   between  the  window  and   bed,   and 
about  three  feet  from  the  window.     He  remained  while  he 
changed  his  clothes  and  dressed  himself  for  the  purpose  of 
going  out  to  visit  some  friends.     Having  finished  his  toilet, 
he  locked  up  and  left  the  warehouse. 

What  he  did  with  the  lighted  lamp  before  leaving  is  thus 
stated  by  himself:  "After  I  had  partially  changed  my 
clothing  I  returned  to  the  office  and  remained  there  perhaps 
half  an  hour,  or  perhaps  three-quarters  of  an  hour.  *  *  * 
I  think  I  extinguished  my  lamp  and  went  away.  *  *  * 
No  lamp  was  burning  when  I  left  the  depot.  When  I  came 
out  of  the  office  into  the  sitting-room  I  turned  down  the 
lamp,  blew  it  out,  and  sat  it  on  little  shelf  within  the  office, 
to  the  left  of  the  office  door  *  *  *  I  looked  at  it,  saw 
it  was  out,  and  left  it."  About  an  hour  or  so  after  he  had 
gone  the  warehouse  was  afire. 
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The  first  person  to  observe  the  fire  was  the  proprietor  of  a 
hotel,  situate  about  300  feet  from  the  warehouse.  Seated 
in  the  front  office  of  the  hotel,  looking  through  the  glaaa 
window  of  the  door  of  the  office,  his  attention  was  arrested 
by  a  sudden  flash  of  light,  which  momentarily  lighted  up 
the  warehouse  and  then  went  out,  leaving  the  warehouse 
enveloped  in  smoke.  Remarking  to  some  one  near  him  that 
the  warehouse  was  afire,  he  ran  out  and  gave  the  alarm. 
Those  whom  the  fire  alarm  drew  first  to  the  burning  build- 
ing, discovered,  as  they  ran  to  it,  the  fire  dropping  from 
about  the  center  of  the  warehouse,  very  near  to  the  locality 
of  the  bedroom  and  office;  and  on  reaching  the  spot,  they 
kicked  in  the  bedroom  and  office  windows,  and  saw  the  office 
filled  with  smoke  and  the  bedroom  afire — the  flames  runniDg 
up  the  partition  walls  and  over  the  bed. 

There  is  no  doubt  that  the  warehouse  keeper  had  the 
right  to  light  the  lamp  and  use  it  in  the  bedroom  and  office 
before  leaving  the  warehouse;  and  it  was  reasonable  to  infer 
that  a  careful  use  of  the  lamp  would  not  have  set  fiire  to  the 
warehouse.  But  it  would  also  be  a  reasonable  inference 
that  a  negligent  use  of  the  lamp  might  have  occasioned  the 
fire;  and  the  question  arose  whether,  under  all  the  circum- 
stances in  connection  with  the  use  of  the  lamp,  the  ware- 
house keeper  was  careless  in  using  the  lamp  while  in  the 
bedroom  and  office,  or  in  the  extinguishment  of  it  before  he 
left  the  warehouse.  If  he  was  careless  in  its  use  or  ex- 
tinguishment, and  that  carelessness  caused  the  lamp  to 
explode  or  otherwise  ignite  any  inflammable  matter  near  to 
it  which  fired  the  building,  the  fire  would  be  attributable 
to  the  negligence  of  the  defendant. 

Now,  it  was  an  indisputable  fact  that  the  warehouse  was 
fired  from  some  cause;  it  was  also  indisputable  that  the  fire 
occurred  while  the  warehouse,  in  which  the  keeper  had  been 
using  a  lighted  lamp,  was  under  the  lock  and  key  of  the  de- 
fendant, and  soon  after  the  warehouse  had  been  closed  by  the 
keeper  for  the  night;  and  (as  the  evidence  tended  to  show) 
the  fire  originated  at  or  "very  near"  the  bedroom  and  office 
in  the  warehouse  in  which  the  lamp  had  been  used.  It  is 
manifest  that  these  facts  and  circumstances  point,  somewhat 
at  least,  in  the  direction  of  the  lamp  as  the  cause  of  the  fire. 
And  even  if  inferences  to  be  drawn  from  them  as  to  the 
origin  of  the  fire  were  uncertain  and  controvertible,  yet  as 
differences  of  opinion  upon  the  subject  might  reasonably 
exist  in  the  minds  of  intelligent  men,  the  facts  and  circum- 
stances were  for  the  consideration  of  the  jury  and  not  for 
the  Court.     It  was  for  the  jury  to  determine  from  them,  in 
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connection  with  the  other  circumstances  in  the  case,  whether 
the  warehouse  keeper  used  due  care  in  respect  to  the  lamp, 
its  use  and  extinguishment;  and  whether  the  fire  originated 
in  his  carelessness  or  from  accidental  causes — such  as 
spontaneous  combustion  of  the  wool  in  the  warehouse. 
Defendant's  counsel  attributed  the  fire  to  that  cause.  But 
there  seems  to  be  nothing  in  the  evidence  in  the  record  to 
sustain  his  theory.  And,  however  that  may  be,  there  was 
in  the  evidence  of  the  case  sufficient  to  warrant  the  Court  in 
submitting  it  to  the  consideration  of  the  jury. 

There  was,  therefore,  no  error  in  denying  the  motion  for 
a  nonsuit,  nor  did  the  Court  err  in  overruling  objections 
which  were  made  at  the  trial  to  the  admission  of  evidence 
which  tended  to  show  the  condition  of  the  building  at  the 
time  of  the  fire,  and  all  the  facts  and  circumstances  con- 
nected with  the  fire.  These  were  properly  allowed  to  go  to 
the  jury  for  their  consideration  upon  the  issue  submitted  to 
them. 

The  Court  may  have  erred  in  denying  the  defendant's 
motion  to  strike  out  the  averment  in  the  complaint,  that 
''the  defendant  was  the  owner  of  and  operated  a  rail- 
road in  the  county,"  etc.,  but  it  was  error  without  injury; 
for  the  fact  that  the  defendant  was  in  possession  of  the 
building,  and  used  it  as  a  warehouse  and  depot  in  con- 
nection with  its  railroad,  was  proved  in  the  case  without 
objection;  and  it  was  inseparably  connected  with  the 
evidence  as  to  the  use  of  the  warehouse.  We  cannot, 
therefore,  perceive  how  the  averment  of  the  fact  in  the 
complaint  tended  to  ''irritate  and  excite  the  prejudices 
of  the  jury  against  the  defendant."  There  is  nothing 
in  the  record  suggestive  even  of  the  existence  of  such 
prejudices;  and  notning  to  overcome  the  presumption  that 
the  verdict  was  a  fair  expression  of  judicial  opinion 
warranted  by  the  evidence,  submitted  to  the  jury  for  their 
consideration. 

Some  parts  of  the  charge  of  the  Court  may  be  subject  to 
verbal  criticisms,  but  we  see  nothing  in  it  inharmonious  or 
misleading.  Taken  as  a  whole,  it  fairly  submitted  the  case 
to  the  jury;  and  under  such  circumstances  the  verdict  will 
not  be  disturbed  for  mere  inaccuracies  or  errrors  from  which 
no  possible  injury  could  have  resulted  to  the  defendant. 

The  newly-discovered  evidence  upon  which  the  defendant 
asked  for  a  new  trial  was  cumulative.  •  We  cannot  say  that 
the  damages  given  by  the  jur^  are  excessive,  or  appear  to 
have  been  given  under  the  infiuence  of  passion  or  preju- 
dice. 
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No  error  prejudicial   to  the  defendant  appearing  in  the 
record,  the  jadgment  and  order  appealed  from  are  affirmed. 
We  concur:    aoss,  J.,  Sharpstom,  J.,  Myrick,  J. 
I  uoncur  in  the  judgment:    McEinstry,  J. 


In  Bane. 

[Filed  December  11,  1882.] 

No.  8308. 

McCarthy,  appellant,  vs.  loupe,  Bespondent. 

I 

REAii  Estate  Broker — Sale — Comxissioks  —  Gontbact.  No  recovery  can 
,be  had  by  a  broker  for  serTiees  in  Belling  real  estate  unless  his  employ- 
roeut  ifl  evidenced  by  an  instrument  in  writing.  (0.  C.  162:1.)  A  re> 
covery  cannot  be  had  upon  an  impl.ed  promise. 

Id. — Nkw  TRiAii — Appeal.  This  is  not  the  ground  upon  which  the  Court 
granted  the  motion  for  a  new  trial,  but  it  is  a  ground  upon  which  the 
respondent  whs  entitled  to  have  a  new  trial. 

Appeal  from  Superior  Court,  San  Francisco. 

WiUiam  M.  Pierson,  for  appellant. 
Stanley,  Stoney  &  Hayes,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  Code  provides  that  '*  An  agreement  authorizing  or 
employing  an  agent  or  broker  to  purchase  or  sell  real  estate 
for  compensation  or  a  commission"  is  ** invalid  imless  the 
same,  or  some  note  or  memorandum  thereof,  be  in  writing 
and  subscribed  by  the  party  to  be  charged,  or  by  his  agent," 
(C.  C.  1624.)  It  is  not  claimed  that  the  agreement  in  this 
case,  or  any  note  or  memorandum  thereof,  was  in  writing. 
But  it  is  claimed  that  the  plaintiff  may,  nevertheless,  recover 
what  his  services  were  reasonably  worth,  upon  a  promise 
implied  by  law  by  reason  of  the  loss  which  he  has  sustained 
in  rendering  the  service,  and  the  benefit  received  by  the  de- 
fendant in  accepting  the  same. 

That  there  are  cases  in  which  the  law  will  imply  a  promise 
to  pay  for  services  rendered  by  one  person  for  another  in  the 
absence  of  any  actual  promise  to  pay  therefor,  cannot  be 
doubted.  But  no  case  has  been  brought  to  our  attention  in 
which  it  has  been  held  where  proof  of  employment  is  indis- 
pensable  to  a  right  to  recover  for  services,  that  in  the  absence 
of  such  proof  a  recovery  can  be  had.  And  to  entitle  a  broker 
to  recover  commissions  for  effecting  a  sale  of  real  estate,  it  is 
indispensable  that  he  should  show  that  he  was  employed  by 
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the  owner  (or  on  his  behalf)  to  make  the  sale.  {Pierce  vs. 
Thomas,  4  E.  D.  Smith  354;  Hinds  vs.  Henry,  36  N.  J.  328; 
£dward  on  Factors  144.) 

Bat  for  the  provision  of  the  Code  above  cited,  it  may  be 
that  the  absence  of  an  express  contract  might  be  supplied  by 
proof  of  usage  regulating  transactions  of  this  kind.  ( Wilkin' 
«or4  vs.  Martin,  8  0.  and  P.  1;  Burnett  vs.  Bouch,  9  C.  and  P., 
920;  Bead  vs.  Baun,  10  B.  and  C.  438;  Winsar  vs.  Dillomay, 
4  Met.  221;  Cook  vs.  Wdah,  9  Allen  650.)  But  it  was  held 
in  Hinds  vs.  Henry,  supra,  that  a  plaintiff  in  such  a  case  could 
not  recover  under  the  common  counts. 

It  would  seem,  therefore,  that  no  recovery  could  have  been 
had  before  the  Code,  without  proof  of  an  express  contract 
or  of  a  usage  regulating  such  tranactions.  The  law  in  such 
a  case  would  never  imply  a  contract.  Since  the  Code,  no 
express  contract  in  a  case  like  this  can  be  of  any  avail  unless 
in  writing.     This  particular  kind  of  contract  can  only  be 

? roved  by  the  introduction  of  an  instrument  in  writing, 
'herefore  the  plaintiff  failed  to  prove  au  express  contract, 
and  it  was  upon  an  express  contract  alone  that  he  was  enti- 
tled to  recover. 

This  is  not  the  ground  upon  which  the  Court  granted  the 
motion  for  a  new  trial,  but  it  is  a  ground  upon  which  the 
respondent  was  entitled  to  have  a  new  trial.  Therefore  we 
cannot  disturb  the  order  granting  it. 

Order  affirmed. 

We  concur:  Morrison,  C.  J.,  McEinstry,  J.,  Myrick,  J., 
Boss,  J.,  McKee,  J. 

Department  No.  1. 


PFiled  November  23,  1882.] 

No.  8593. 

VANDEFORD,  Respondent,  vs.  FOSTER,  Appellant. 

0a8b    Followkd— Claim  and  Dblitbbt — ^Vbbdiot — Nbw   TaiaI*.    Oarliclc 
T8.  Bovotr.  November  15,  1882,  followed. 

Appeal  from  Superior  Court,  Tehama  County. 

Chipman  dc  Garter,  for  appellant. 
Banks  dk  Bai^,  for  respondent. 

By  the  Coubt  : 

On  the  authority  of  Garllck  vs.  Bower,  No.  8378,  filed 
November  15,  1882,  order  denying  appellant's  motion  for  a 
new  trial  reversed  and  cause  remanded. 
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Depabtuent  No.  1. 


fFiled  December  2,  1882.] 
No.  7495. 

HENDT,  Respondent, 

vs. 

DESMOND  (SWEENEY),  Appellant. 

Pbomhsobt  Nora — Indobbeb— Pbotbst.  Action  against  the  maker  and  in- 
doner  of  a  promissory  note.  The  maker  snffered  default,  bni  th« 
indorser  answered.  Beld,  on  appeal,  the  facts  stated  in  the  notary's 
protest  did'  not  show  that  the  notice  required  by  the  law  was  gtTen. 
(C.  C.  3144.) 

Id. — New   Triaii — Nkwlt-dsbcotebxd  Etidbkce  —  Diligxncb— Dibboxobt. 
Alter  judgment  for  the  indorser  plaintiflf  moved  for  a  new  trial,  baaing 
his  motion  on  an  affldaTit  of  the  notary,  in  which  he  stated  tiiat, 
after  his  examination  as  a  witness  in  the  case,  he  examined  the  citj 
directory,  thinking  that,  if  he  could  ascertain  the  business  of  Swee- 
ney (indorser),  he  might  be  able  to  recall  the  manner  of  the  service 
of  the  notice  of  protest;  that  in  the  directory  he  found  Sweeney  d^ 
scribed  as  keeping  certain  marble  works,  and  that  that  fact  bnNifl^ 
the  manner  of  his  service  of  the  notice  of  protest  distinctly  baek  to 
his  mind;  and  the  affiant  then  proceeded  to  detail  the  manner  ot 
service  of  the  notice,  which  showed  a  compliance  with  the  statntoiy 
requirements.    On  the  strength  of  this  affidavit  the  Court  below 
granted  a  new  trial.     Heldy  the  affiant  disclosed  a  mere  want  of  recol- 
lection.   The  city  directory  was  open  to  Uie  witness  as  well  before 
as  after  the  trial,  and  an  examination  of  it  before  the  trial  would  have 
disclosed  the  business  of  Sweeney  as  well  as  an  examination  of  it 
afterward.    Due  attention,  in  due  season,  would  have    afforded  the 
witness  the  data  which  he  deposed  refreshed  his  memory;  and  thst 
being  so,  its  subsequent  discovery  was  not  sufficient  ground  for  a  new 
trial. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  B,  Brandon^  for  appellant. 
King  dt  Badgers,  for  respondent. 

floss,  J.y  delivered  the  opinion  of  the  Court: 

We  must  reverse  the  order  of  the  Court  below  granting  a 
new  trial.  The  action  is  against  Desmond,  as  maker,  and 
Sweeney,  as  indorser,  of  a  promissory  note  for  $565  and  in- 
terest. Desmond  suffered  default,  but  Sweeney  answered  in 
the  cause,  denying  that  the  note  was  presented  to  the  maker 
at  maturity  for  payment,  and  denying  that  notice  was  given 
to  him  (Sweeney)  of  the  non-payment  by  Desmond. 

On  the  trial  of.  the  case  the  plaintiff  introduced  in  evi- 
dence the  protest  of  the  notary,  which  recites:  ''I  do  hereby 
certify  that  on  the  2d  day  of  November,  a.  d.  1875,  notice  in 
writing  of  protest,  demand,  and  non-payment  of  tiie  above- 
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mentioned  note  was  served  upon  John  Sweeney,  the  indorser 
of  Baid  note,  in  the  city  of  San  Francisco,  by  letter  addressed 
to  him,  and  personally  delivering  the  same  at  his  reputed 
place  of  business,  No.  775  Market  street,  in  this  city,  lie  be- 
ing absent  from  his  place  of  business,  by  direction  of  said 
holders."  The  notary  was  twice  examined  as  a  witness  on 
the  trial,  and  testified  that  he  could  not  recollect  anything 
more  about  the  service  of  the  notice  than  was  stated  in  the 
certificate  of  protest. 

By  Statute — Political  Code,  Sec.  795 — the  protest  of  a  no- 
tary is  mside  prima  facie  evidence  of  the  facts  therein  stated. 
Sut  the  facts  stated  in  the  protest  in  this  case  did  not  show 
that  the  notice  required  by  the  law  was  given.  Section  3144 
of  the  Civil  Code  provides  that  a  notice  of  dishonor  may  be 
given. ' 

*^  1.  By  delivering  it  to  the  party  to  be  charged,  person- 
^y,  at  any  place;  or, 

'  *  2.  By  delivering  it  to  some  person  of  discretion  at  the 
place  of  residence  or  business  of  such  party,  apparently  act- 
ing for  him;  or, 

"3.  By  properly  folding  the  notice,  directing  it  to  the 
par^  to  be  cnarged,  at  his  place  of  residence,  according  to 
the  best  information  that  the  person  giving  the  notice  can 
obtain,  depositing  it  in  the  Post-office  most  conveniently  ac- 
cessible from  the  place  where  the  presentment  was  made, 
and  paying  the  postage  thereon." 

.  As  the  notice  of  the  dishonor  of  the  note  required  by  the 
law  was  not  given  to  the  defendant  Sweeney,  the  trial  Uourt 
properlv  gave  him  judgment.  But  after  this  the  plaintiff 
moved  for  a  new  trial,  basing  his  motion  on  an  affidavit  of  the 
notary^  in  which  he  states  that  after  his  examination  as  a  wit- 
ness in  the  case,  he  examined  the  city  directory,  thinking 
that  if  he  could  ascertain  the  business  of  Sweeney  he  might 
be  able  to  recall  the  manner  of  the  service  of  the  notice  of 
protest;  that  in  the  directory  he  fouud  Sweeney  described 
as  keeping  certain  marble  works,  and  that  that  fact  brought 
the  manner  of  his  service  of  the  notice  of  protest-  distinctly 
back  to  his  mind;  and  the  affiant  then  proceeds  to  detail  the 
manner  of  service  of  the  notice,  which  shows  a  compliance 
with  the  statutory  requirements.  On  the  strength  of  this 
affidavit  the  Court  below  granted  a  new  trial.  But  the 
affidavit  discloses  a  mere  want  of  recollection.  The  city  di- 
rectory was  open  to  the  witness  as  well  before  as  after  the 
trial,  and  an  examination  of  it  before  the  trial  would  have 
disclosed  the  business  of  Sweeney  as  well  as  an  examination 
of  it  afterward.     Due  attention,  m  due  season,  would  have 
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afforded  the  witness  the  data  which  he  deposes  refreshed  his 
memory;  and  that  being  so,  its  subsequent  discovery  is  not 
sufficient  ground  for  a  new  trial. 

While  we  do  not,  of  course,  impute  to  the  witness  in  this 
case  anything  of  the  sort,  it  is  manifest  that  the  sanction  of 
such  a  practice  would  open  the  door  to  the  unscrupaloos  for 
the  perpetration  of  perjury,  and  would  be  fraught  with  great 
danger.  (See  Arnold  vs.  Skagga^  95  Cal.  684;  Graham  and 
Waterman  on  New  Trials,  Vol.  1,  pp.  477-9;  Id.,  Vol.  9,  pp. 
1081,  1095-6;  Borui  vs.  CvUer,  7  Mass.  205;  Harbour  vs. 
Eaybum,  7  Yerg.  432.) 

Order  reversed. 

We  concur:  McEinstry,  J.,  McEee,  J. 


Depabtmemt  No.  2. 


pPiled  December  20,  1882.] 
No.  8640. 

CAPITAL  SAVINGS  BANK,  Appellant. 

vs. 
BEEL  ET  AL.  (CAVE),  Bespondsnts. 

Acxx>MicoDATioN  Makkb — NoTi.  Action  upon  a  note  given  by  the  linn  of 
Beel  &,  McGraw,  with  defendant  Cave  as  accommodation  maker. 
Held,  on  appea] :  There  waa  evidence  tending  to  show  that  the  note 
was  paid  by  Beel  &  MoGraw,  and  surrendered  to  them — a  though  aoh- 
aequently  retaken  by  pUintiff  from  them,  and  held  by  it,  without  the 
knowledge  or  consent  of  defendant  Cave.  If  the  jury  believed  soek 
evidence,  notwithstandiog  the  evidence  in  conflict,  the  verdict  in  favor 
of  Cave  was  coirect.    In  auch  case  it  will  not  be  distnrbed. 

Id. — ^Id.  There  was  also  evidence  tending  to  show  that  plaintiff  had  snffl- 
cient  property  of  Beel  &  kfcGraw  attached  to  secure  the  payment  of 
the  note,  and  that  the  attachment  was  released  without  the  knowledge 
or  consent  of  Cave .  He  being  an  accommodation  mnker,  should  not 
under  such  circumstances,  be  injured  by  the  acts  Of  plaintiff. 

Appeal  from  Superior  Court,  Sacramento  County. 

George  E.  Bates  ^  for  appellant. 
Taylor  and  Catlin,  for  respondents. 

By  the  Coubt  : 

There  was  evidence  tending  to  show  that  the  note  in  suit 
was  paid  by  Beel  &  McGraw  and  surrendered  to  them,  al- 
though subsequently  retaken  by  the  plaintiff  from  Beel  A 
McGraw  and  held  by  it  without  the  knowledge  or  consent  of 
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the  defendant  Gave.  If  the  jury  believed  such  evidence, 
notwithstanding  the  evidence  in  conflict,  the  verdict  was  cor- 
rect.    In  such  case  we  will  not  disturb  the  verdict. 

There  was  evidence,  also,  tending  to  show  that  the  plain- 
had  sufficient  property  of  Reel  &  McGraw  attached  to 
secure  the  payment  of  the  note,  and  that  the  attachment  was 
released  without  the  knowledge  or  consent  of  the  defendant 
Gave. 

Cave  being  an  accommodation  maker,  should  not,  under 
such  circumstances,  be  injured  by  the  acts  of  plaintiff. 

No  error  appearing,  the  order  is  affirmed. 


Depabtmbnt  No.  1. 


[Filed  December  15,  1882.] 

No.  7647. 

PRESTON  ET  AL.,  Respondents, 

vs. 
HOOD  BT  AL.,  Appellants. 


UXDEBXAZIMO — ATTAGHinRT — AoTION  —  EviDBNGB — GoMPLADIT —  GoUBZDBB- 

▲noH.  In  an  action  on  an  nndertaking  f^ven  to  prevent  the  levy  of 
a  writ  of  attachment,  plaintiff  mnst  aUege  and  prove  the  consideration 
for  which  the  undertaking  was  eiecnted. 
I]>.r-I]>.  The  undertaking  aned  on  was  not  given  for  the  release  of  any 
property;  it  was  given  under  Section  656  0.  0.  P.,  to  prevent  the  levy 
of  the  writ.  Other  sections,  to  wit,  554  and  666  of  the  same  Oode, 
relate  to  the  giving  of  an  undertaking  for  the  purpose  of  procuring 
the  release  of  property  already  levied  on. 

Appeal  from  Superior  Court,  San  Francisco. 

JSpUvcdOf  Moore  &  Moore^  for  appellants. 
Van  Dyke  dk  Power ^  for  respondents. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  on  an  undertaking  given  to  prevent  the 
levy  of  a  writ  of  attachment.  In  such  cases  it  is  well  settled 
that  the  plainti£f  must  allege  and  prove  the  consideration  for 
which  the  undertaking  was  executed.^  {Cohum  vs.  Pearson, 
67  Gal.  306  and  cases  there  cited.)  While  the  complaint  in 
the  present  case  counts  on  the  execution  of  an  undertaking 
to  prevent  the  levy  of  the  writ,  there  is  neither  averment, 
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finding,  nor  proof  that  the  writ  was  not  levied  because  of 
the  undertaking,  bat,  on  the  contrary,  averment,  finding,  and 
proof,  to  the  effect  that,  npon  the  execution  and  delivery  of 
the  undertaking,  the  Sheriff  re/ea«ed  property  which  had  been 
previously  levied  on.  But  the  undertaking  sued  on  was  noi 
given  for  the  release  of  anv  property.  Perhaps  the  defendants 
would  not  have  executed  an  undertaking  for  that  purpose. 
Whether  they  would  or  not,  they  did  not.  Their  undertak- 
ing was  given  under  Section  556  of  the  Code  of  Procedure 
to  prevent  the  levy  of  the  writ.  Other  sections,  to  wit:  564 
and  555  of  the  same  Code,  relate  to  the  giving  of  an  under- 
taking for  the  purpose  of  procuring  the  release  of  property 
already  levied  on. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  McKinstry,  J.,  McEee,  J. 


Abstracts  of  Recent  Decisions. 


Bill  of  Exchange — "  Agent  " — Personal  Liability.  The  char- 
acter of  the  liability  of  the  drawer  of  a  bill  of  exchange  mast 
be  determined  from  the  instrument  itself;  and  the  addition  of 
the  word  ''  agent"  to  his  name,  without  anything  else  on  the  in- 
strument indicating  his  principal,  does  not  relieve  him  from  per- 
sonal liability  as  drawer  of  the  bill. — Naiiorud  Bank  vs.  Cook  d 
nL,  Nov.  7,  1882,  Sup.  Ct.  Ohio,  3  Ohio  L.  J.  314. 

Negotiable  Instrument — Amount  in  Body  Left  Blank.  The 
body  of  a  promissory  note  read  thus:  "Fifteen  months  after 
date  I  promise  to  pay  to  the  order  of  Bichard  Thomas dol- 
lars." The  margin  of  the  note  contained  this,  ''  $200."  Held. 
that  the  figures  were  not  sufiicient  to  authorize  the  reformatioii 
of  the  instrument  so  as  to  read  as  a  note  for  two  hundred  dol- 
lars. The  figures  in  the  margin  of  the  note  are  no  part  of  the 
instrument;  they  constitute  a  mere  memorandum.  They  cannot 
supply  the  blank  left  for  insertion  of  the  amount  the  maker 
agreed  to  pay.  Norwich  Bank  vs.  Hyde,  13  Conn.  279;  fi'mitt  vs. 
Smith,  1  R.  I.  398.  It  follows  that  there  can  be  no  recoveiy 
upon  the  note,  for  it  is  not  a  promise  to  pay  any  sum. — Hollf^ 
vs.  Davis,  Iowa  Sup.  Ct.  26  Alb.  L.  J.  499. 

Says  the   Supreme  Court  of  Indiana  in  Dieh  vs.   Woodruff 
Sleeping  Gar  Company:     *  *  A  sleeping  car  company  is  not  liable 
as  inn-keeper  or  common  carrier,  but  it  impliedly  agrees  to  keep 
watch  over  its  patrons  while  asleep,  and  to  take  reasonable  care 
to  prevent  the  theft  of  his  goods  and  money  from  his  person." 


tdtu  €ufit  ^m  i0umal 
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Current  Topics. 


MALICIOUS  PROSECUTION. 

In  Branham  vs.  Berry,  4  Ey.  Law  Reporter  412,  the  Court  of 
Appeals  of  Kentucky  discuss  this  question  very  clearly,  and 
draw  a  very  nice  distinction  between  the  effect  of  an  acquittal  by 
an  examining  magistrate  and  by  a  trial  jury  upon  the  question 
of  probable  cause.     We  give  a  portion  of  the  opinion  : 

*'  The  law  is  well  settled  that  to  support  an  action  for  malicious 
prosecution  it  must  appear,  affirmatively,  that  the  defendant  was 
instigated  by  malice,  and  that  he  had  no  probable  cause  for  the 
prosecution.     Both  must  concur. 

**  Malice  is  a  condition  of  the  mind  which  may  be  shown  by 
direct  proof  of  its  existence,  like  any  other  fact  in  the  case,  or  it 
may  be  legally  inferred  from  other  facts  proven.  It  may  be  in- 
ferred from  the  want  of  probable  cause,  but  no  inference  of  the 
existence  of  the  latter  fact  can  be  drawn  from  the  proof  of  mal- 
ice, and  it  must,  therefore,  be  proved  affirmatively.  Malice  and 
want  of  probable  cause  are  not  interchangeable  terms,  but  sepa- 
rate and  distinct  ingredients  necessary  to  support  the  action,  and 
there  must  be  affirmative  proof,  tending  to  show  the  want  of 
probable  cause,  before  the  defendant  can  be  called  on  for  defense. 
Yocum  vs.  FoUy,  1  B.  M.  359;  Garrard  vs.  WllleU,  4  J.  J.  M. 
628;  Willman,  etc.,  vs.  Abramn,  9  Bush  738.  Where  the  accused 
has  been  tried,  acquitted  and  discharged  by  the  examining  magis- 
trate, does  this  fact,  in  an  action  for  malicious  prosecution,  fur- 
nish prima  facie  evidence  of  the  want  of  probable  cause  for  the 
prosecution?  In  our  examination  we  have  been  iinable  to  find 
any  adjudication  on  this  point  in  the  Kentucky  cases.         *       * 
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"  In  the  decidonB  of  other  States  we  find  it  ezpresalj  decided 
that  in  an  action  for  maliciooB  prosecution  the  discharge  and  oe- 
quilial  by  the  examining  magistrate  is  prima  facie  evidence  of  (he 
voani  of  probable  cause^  and  throtos  upon  the  prosecuior  the  burden 
of  proving  that  there  was  probable  cause,  Johnson  ts.  Martin^  3 
Murphy,  N.  C.  Reports  248.  In  this  case  it  is  said  that  the  dis- 
charge by  the  magistrates,  after  a  full  and  fair  examination  of 
the  evidence,  is  a  presumption  in  favor  of  the  plaintifiTs  inno- 
cence.  Hence  the  necessity  of  always  '  stating  in  the  declara- 
tion that  the  plaintiff  had  been  discharged  from  the  prosecution; 
and  when  that  is  proved,  as  it  always  must  be,  it  certainly 
amounts  to  prima  facie  evidence  of  the  want  of  probable  cause, 
as  it  is  not  necessary  to  prove  express  malice  in  this  action,  to  the 
support  of  which  implied  malice  is  sufficient;  the  discharge  of 
the  plaintiff  resulting  from  the  absence  of  any  proof  of  his  guilt 
was  one  circumstance  from  which  that  implication  might  arise.' 

"  In  Becor  vs.  Babcock,  2  Johns,  N.  Y.,  p.  203,  it  is  decided,  in 
substance,  that  an  acquittal  and  discharge  by  the  examining 
magistrate,  in  an  action  for  malicious  prosecution,  is  prima  fadt 
evidence  of  want  of  probable  cause  for  the  prosecution. 

"  In  Sharpe  vs.  Johnston,  59  Mo.,  p.  558,  it  is  held  that  the  dis- 
charge of  the  plaintiff  by  the  committing  magistrate  was  prima 
facie  evidence  of  want  of  probable  cause.  In  Strauss  vs.  Young, 
36  Maryland,  the  same  doctrine  is  laid  down.  See  also  Chap- 
man vs.  Dodd,  10  Minn.  364-65,  Williams  vs.  Norwood,  2  Yeiger 
(Ten.)  329-336.  But  putting  aside  the  authorities  quoted,  we 
think  that  the  distinctions  pointed  out  have  foundation  in  reason. 

"Where  a  nolle  prosequi  is  entered  and  there  is  no  investigation 
of  the  charges,  we  can  well  see  why  additional  testimony,  grow- 
ing out  of  the  circumBtances  of  the  prosecution,  is  necessaiy  to 
show  the  prosecution  was  groundless. 

'  "  So  an  acquittal  by  the  traverse  jury  is  no  evidence  of  want  of 
probable  cause,  because  the  acquittal  does  not  proceed  upon 
want  of  probable  cause,  but  the  want  of  full  proof  of  guilt.  The 
petit  jury  determine  the  question,  Is  there  proof  of  guilt?  The 
question  before  the  examiniug  magistrate.  Is  there  probable 
cause  or  ground  for  the  prosecution  ?  is  one  of  the  very  questions 
involved  in  an  action  for  malicious  prosecution.  'Probable  . 
cause  means  less  than  prima  facie  evidence  of  guilt,  namelj, 
such  circumstances  as  warrant  suspicion.'     Locke  vs.  U.  S,{  7 
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Cranch  339.  If  there  be  circumstances  warranting  suspicion, 
the  magistrate  must  commit  or  hold  to  bail ;  if  not,  he  must  dis- 
cbarge. By  discharging  he  has  determined  there  was  no  ground 
for  suspicion — no  probable  cause  ;  and  therefore  such  discharge 
is  evidence  of  want  of  probable  cause.  It  is  a  judicial  determi- 
nation of  the  yery  question.  SuppiJse  a  magistrate  should  com- 
mit a  person  accused  of  a  felony  or  send  the  case  to  be  investi- 
l^ted  by  the  grand  jury  ?  Clearly,  in  an  action  against  the  ao- 
cnser  for  malicious  prosecution,  the  latter  might  adduce  this  as 
prima  facie  evidence  of  the  existence  of  probable  cause,  and  if 
the  plaintiff  offered  no  evidence  this  would  be  sufficient  evidence, 
CTen  in  a  case  where  the  plaintiff  had  been  acquitted  on  his  trial 
in  Court.  The  plaintiff  could  introduce  other  evidence  to  dis- 
prove the  probable  cause,  which  the  magistrate's  proceedings 
proved;  but  then  unanswered,  or  answered  only  by  the  subse- 
quent acquittal  of  the  plaintiff  on  his  trial,  would  show  that  the 
defendant  had  probable  cause  for  the  prosecution,  from  the  legal 
presumption  that  magistrates  and  Courts  are  indifferent,  and 
without  malice  to  the  accused.     (4  Munford  465.) 

"  And  it  is  a  bad  rule  that  will  not  work  both  ways.  If  prima 
facie  evidence  in  the  one  case,  it  should  also  be  so  held  in  the 
other,  and  our  conclusion,  both  from  the  weight  of  authority  and 
from  principle,  is  that  when,  as  in  this  case,  the  acciued  has^  vpan 
a  fuU  and  fair  investigation  of  the  charge^  been  acquitted  and  din- 
-charged  by  the  examining  magistrate,  it  is  prima  facie  evidence  of 
(he  want  of  probable  cause,  in  an  action  for  malicious  prosecution. 
It  is,  of  course,  not  conclusive.  The  defendant  is  not  precluded 
from  proving  that  he  had  probable  grounds  of  prosecution;  nor, 
as  it  seems,  does  the  law  lay  on  him  the  burden  of  proving  legal 
grounds  for  the  prosecution ;  it  is  enough  to  excuse  him,  if  it 
Appear  from  the  circumstances  of  the  case  that  he  really  believed 
the  party  to  be  guilty  and  was  moved  by  an  honest  anxiety  to 
bring  him  to  justice." 


Thk  sum  paid  as  fees  to  special  counsel  employed  by  the  De- 
partment of  Justice  in  the  prosecution  of  the  Star  route  and 
Guiteau  cases  makes  a  total  of  $71,810  38.  Judge  John  K. 
Porter  and  W.  E.  Davidge  were  paid  for  their  services  in  the 
Oniteau  trial  $10,000  each.  Edward  Pierrepont  was  paid 
$3,099  25  in  the  past  year  for  services  in  the  Tilden  suit. 
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Supreme  Gonrt  of  California. 


Department  No.  2. 


[Filed  December  21,  1882.1 

l?o.  8639. 

CARNEY  ET  AL. ,  Bespondents, 

vs. 
THE  ARIZONA  GOLD  MINING  CO..  Appellant, 

HxHiso  Law — Places  Cz<aimb — ^Wobx.    The  lawn  of  Congrem  reqniriog  • 

c«rtnin  Rmonnt  of  Rnnoal  work  to  be  done  by  peraoDS  elaiiDiDg  to  hold 

QDtil  patent  i»<BQed  apply  as  well  to  the  class  of  claims  known  as  plaeer 

•    claims  as  to  the  class  known  as  lode  or  vein  daima.     (SS19  to  S329, 

Bevised  Statutes  U.  S.) 

Appeal  from  Superior  Court,  Sierra  County. 

P.  Van  Clief,  for  appellant. 
Davidson  and  Cross,  for  respondents. 

Myrick,  J.,  delivered  the  opinion  of  the  Court: 

In  December,  1876,  plaintiffs  and  their  grantors  located  a 
series  of  placer  mining  claims,  which  claims  contained  about 
100  acres.  Work  was  done  on  said  claims  until  October, 
1878;  since  which  day,  the  Court  finds,  ''plaintiffs  did  no 
work  or  made  any  improvements  on  their  ckims,  ot  any  value 
whatever,  for  the  purpose  of  working,  prospecting  or  im- 
proving their  claims."  The  Court  also  finds  that  during  the 
absence  of  plaintiffs  and  their  grantors,  defendant's  prede- 
cessors in  interest,  August  7,  1880,  entered  upon  a  portion 
of  said  lands,  an^  located  by  Government  subdivisions  81 
72-100  acres  of  the  mining  ground  previously  located  by 

{)laintiffs*  predecessors  in  interest,  in  compliance  with  the 
aws  of  Congress,  and  proceeded  to  work  by  tunnel  and  shaft 
within  their  location  lines,  but  outside  of  the  boundaries  of 
plaintiffs'  claims,  and  had,  at  the  time  of  commencing  this 
suit,  expended  $6,000  in  such  work. 

The  substantial  question  involved  in  this  controversy  is 
whether  the  laws  of  Congress  requiring  a  certain  amount  of 
annual  work  to  be  done  by  persons  claiming  to  hold  ontil 
patent  issued  apply  as  well  to  the  class  of  claims  known  as 
^acer  claims  as  to  the  class  known  as  lode  or  vein  claims. 
The  Act  of  Congress  of  May  10,  1872,  (Sec.  2324,  U.  8. 
Rev.  Stat.,)  requires  that  "  on  each  claim  located  after  the 
10th  day  of  May,  1872,  and  until  a  patent  has  been  issued 
therefor,  not  less  than  $100  worth  of  labor  shall  be  per- 
formed or  improvements  made  during  each  year;"  and  up(Hi 
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a  failure  to  perform  such  work,  the  claim  shall-  be  open  to 
relocation  in  the  same  manner  as  if  no  location  had  ever 
been  made,  provided  that  the  original  locators  or  their  rep- 
resentatives have  not  resumed  work  before  such  relocation. 
Granting  that  from  a  close  reading  of  the  various  sections  of 
the  Act,  from  Section  2319  to  ^2328,  Revised  Statutes,  it 
might  appear  that  the  clauses  of  Section  2324,  aboje  re- 
ferred to,  were  intended  to  apply  onljp'  to  claims  upon  lodes 
or  veins,  we  are  of  opinion  tnat  Section  2329  removes  any 
doubt,  and  that  the  performance  of  annual  work  is  required 
as  well  upon  the  one  class  of  claims  as  upon  the  other.  In 
Section  2329  it  is  declared  that  claims  usually  called  placers, 
including  all  forms  of  deposit,  excepting  veins  of  quartz,  or 
other  rock,  in  place,  shall  be  subject  to  entry  and  patent, 
under  like  circumstances  and  conditions^  and  upon  similar  pro- 
ceedings, as  are  provided  for  vein  or  lode  locations.  We  think 
the  effect  of  this  section  is  to  declare  that  the  circumstances 
and  conditions  under  which  vein  or  lode  claims  may  be  en- 
tered and  patented  shall  be  likewise  applicable  to  placer 
claims;  that  as  a  location  of  a  vein  or  lode  claim  may  be 
kept  alive  for  the  purpose  of  entry  and  patent  only  by  the 
performance  of  the  requisite  amount  of  annual  work,  so  a 
placer  claim  must  be  kept  alive  for  the  same  purpose  in  the 
same  manner.  The  Act  of  January  2, 1880,  (21  Stat,  at  Large, 
61,)  amending  Section  2324,  Bevised  Statutes,  is  in  harmony 
with  this  view,  in  speaking,  as  it  does,  of  '*the  vein,  lode, 
ledge,  or  deposit  sought  to  be  patented.'* 

cfudgment  reversed  and  cause  remanded,  with  instructions 
to  render  judgment  for  defendant  as  to  the  lands  within  its 
location. 

We  concur:    Morrison,  C.  J.,  Sharpstein,  J. 

In  Bank. 


[Filed  December  22,  1882.] 

No.  7918. 

HAWLEY,  Appellant, 

vs. 

CAMPBELL  ET  AL.,  Bespondents. 

Imoi«TSKCT — Pabtnrbship— Inditioual  Debts.  Under  the  InsolTeooT  Act 
of  If  Ay  4,  1852,  (StaU.  1852,  p.  69. )  and  the  Act  amendatory  thereof 
and  supplemental  thereto,  an  indiyidnAl  member  of  a  partnership  fhm 
oonld  be  discharged  from  his  individaal  liability  for  firm  debts. 

Id. — Casks  Dibttnouibhkd.  Meyers  ts  Kohlman,  8  Gal.  44;  Calif orma  Fur^ 
nUure  Company  vs,  HcUsey,  54  id,  315;  Olennys  Arnold,  56  id,  A31; 
Freeman  yr.  Campbell,  id,  639;  and  In  re  Baker  A  MamilUm,  65  id.  302, 
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Appeal  from  Saperior  Court,  Colusa  County. 

J.  T.  Harrington,  for  appellant. 

Harty  Smn/ord,  and  Hamilton,  for  respondents. 

Ross,  J.,  delirered  the  opinion  of  the  Conrt: 

Neither  of  the  cases  entitled,  respectively,  Meyers  ys.  Kohl'' 
man,  8  Cal.  44,  Califomia  turniture  Company  vs.  Halsey,  54 
Cal.  315,  Olenn  vs.  Arnold,  56  Cal.  631,  IVeeman  vs.  Caimp- 
bell,  56  Cal.  639,  and  In  re  Baker  A  HamiUiyn,  55  Cal.  302, 
went  farther  than  to  hold  that  by  the  Insolvent  Act  of  May 
4,  1852,  and  the  Act  amendatory  thereof  and  snpplemaital 
thereto,  no  provision  was  made  for  the  relief  of  an  insolvent 
partnership,  and,*  as  a  consequence,  that  the  Insolvency 
Court  under  those  Acts  could  not  administer  partnership 
property  nor  prevent  partnership  creditors  from  subjecting 
sucn  property  to  the  payment  of  their  debts.  In  none  of 
the  oases  mentioned  was  it  held  that,  under  the  Acts  referred 
to,  an  individual  member  of  a  firm  could  not  be  discharged 
from  his  individual  liability  for  firm  debts.  Nor,  in  our 
opinion,  does  such  result  necessarily  or  logically  follow  from 
the  doctrine  of  those  cases. 

Inasmuch  as  the  Insolvency  Court  has,  under  the  Act  of 
1852  and  the  Acts  amendatory  thereof  and  supplemental 
thereto,  no  jurisdiction  of  a  partnership  or  of  partnership 

Sroperty,  the  creditors  of  sucn  firm  can  lawfully  pursue  the 
rm  property  regardless  of  the  insolvency  proceedings.  As 
long  as  there  remains  any  partnershipproperty,  it  is  prima- 
rily liable  for  partnership  debts.  When  those  debts  aie 
1>aid,  if  anything  remains  of  the  partnership  property,  it  be- 
ongs  to  the  partnership;  and  in  this  each  of  the  members  of 
the  firm  have  an  interest.  Such  interest  is  liable  for  the  in- 
dividual debts  of  the  individual  mehibers  of  the  firm.  Bat 
each  member  of  the  firm  is  also  individually  liable  for  all  of 
the  debts  of  the  firm  of  which  he  is  a  member.  When  as  an 
individual  he  seeks  the  benefit  of  the  Act  in  question,  be  is 
reauired  *'  to  execute  an  assignment  of  aU  of  his  property, 
ana  to  file  a  schedule  setting  forth,  among  other  things,  a 
full,  complete  and  perfect  inventory  of  all  of  his  property, 
with  a  list  of  losses  he  may  have  sustained,  giving  tne  names 
of  his  creditors,  if  known,  the  amount  due  to  eacn  creditor, 
and  the  cause  and  nature  of  such  indebtedness,  and  when  it 
accrued."  His  individual  interest  in  the  residuum  of  the 
partnership  propert^y,  if  any,  is  included  in  this  schedule 
and  assignment;  and  when  such  assignment  is  made  in  good 
faith  and  without  fraud,  the  insolvent  debtor  may,  in  oar 
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opinioiiy  be  discharged  from  all  individual  liability  for  part- 
nership as  well  as  other  debts.'  The  langoage  of  the  statute 
is:  ''Every  insolvent  debtor  may  be  discharged  from  his 
debts/'  etc.  A  partnership  debt  lor  which  he  is  individually 
liable  is  as  much  "  his''  debt  as  is  any  other  individual  debt 
be  may  owe,  and  to  hold  that  from  the  former  he  cannot  be 
discharged  would  be  to  import  into  the  statute  an  exception 
not  there  made,  and  not  authorized,  nor  indeed  called  for,  for 
the  protection  of  the  partnership  creditors,  since,  as  we  have 
seen,  they  may  pursue  the  partnership  property  without  re- 
gard to  the  insolvency  proceedings. 

Judgment  affirmed. 

We  concur:  Thornton,  J.,  Myrick,  J.,  Morrison,  C.  J. ,  Mc- 
Kinstry,  J.,  McKee,  J. 

I  dissent:  Sharpstein,  J. 

Department  No.  1. 


TFiled  December  15,  1882.1 

No.  8570. 

HORGAN^  Respondent,  vs.  AMICK,  Appellant. 

TIouBtFSMAD  —  ExscunoM — ExsMFTioN  —  Obop — Gbain.  The  question ,  at 
stated  by  the  Coart,  "Is  grain  whioh  was  harvested  from  lands  oonsti- 
tnting  a  homestead  glands  which  before  the  declaration  of  homestead 
were  oommnnity  property )  exempt  from  ezeontion  for  debts  of  the  hus- 
band 7"  hdd,  aJl  the  products  of  the  homestead  are  not  in  termg 
made  to  constitute  a  portion  of  the  homestead.  Beading  our  home- 
stead laws  in  connection  with  Section  690  of  the  Code  of  Ciyil  Pro- 
cedure, it  seems  clear  that  the  Legislature  intended  that  the  whole 
crop  of  grain  raised  upon  a  homestead  farm,  without  reference  to  its 
quality,  should  not  be  exempt  from  execution. 

Id. — Id.  It  would  be  giving  a  strained  interpretation  to  the  language  of 
the  third  subdivision  of  Section  690  C.  0.  P.  to  say  it  was  intended, 
in  addiHon  to  all  the  crop  grown  upon  the  homestead,  that  the  debtor 
should  be  secure^l  seed-grain  to  the  value  of  $200.  It  is  obvious  it 
is  meant  that  only  grain  to  that  amount  shall  be  exempt. 

Appeal  from  Superior  Court,  Yolo  County. 

Ball  and  Craig,  for  appellant. 
W.  B.  TreadweU,  for  respondent. 

McEiNSTRY,  J.,  delivered  the  opinion  of  the  Court: 

Is  grain  which  was  harvested  from  lands  constituting  a 
homestead  (lands  which  before  the  declaration  of  homestead 
were  community  property),  exempt  from  execution  for  debts 
of  the  husband  ? 

All  the  products  of  the  homestead  are  not  in  terms  made  to 
constitute  a  portion  of  the  homestead.  It  is  urged  that 
homestead  laws  are  framed  upon  considerations  of  public 
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policy,  beneficial  in  their  nature,  and  ought  to  be  liberally 
expounded.  We  agree  that  such  laws  should  be  constmed 
in  such  manner  as  shall  further  the  object  intended  to  be  at- 
tained, and  as  will  include  within  the  exemption  all  things 
coming  within  the  spirit  of  the  law,  except  where  such  con- 
struction is  contrary  to  the  evident  meaning  of  the  statute;  or 
(where  the  statute  is  silent)  of  other  statutes  bearing  upon 
the  subject. 

But  reading  our  homestead  law  in  connection  with  Section 
690  of  the  Code  of  Civil  Procedure,  it  seems  clear  that  the 
Legislature  intended  that  the  whole  crop  of  ^rain  raised 
upon  a  homestead  farm,  without  reference  to  its  quantity, 
should  not  be  exempt  from  execution.  The  third  subdivis- 
ion of  the  section  of  the  Code  of  Civil  Procedure  referred 
to  reads : 

''The  farming  utensils  or  implements  of  husbandry  of  the 
judgment-debtor;  also,  two  oxen,  or  two  horses,  or  two 
mules,  and  their  harness;  one  cart  or  wagon,  and  food  for 
such  oxen,  Horses,  or  mules,  for  one  month;  also,  all  seed, 
grain,  or  vegetables,  actually  provided,  reserved,  or  on  hand 
for  the  purpose  of  planting  or  sowing  at  any  time  within 
the  ensuing  six  months,  not  exceediug  in  value  the  sum  of 
two  hundred  dollars,  and  seventy-five  bee-hives,  and  one 
horse  and  vehicle  belon^ug  to  any  person  who  is  maimed  or 
crippled,  and  the  same  is  necessary  in  his  business." 

tt  would  be  giving  a  strained  interpretation  of  the  lan- 
guage of  the  foregoing  to  say  it  was  intended,  in  addition  to  all 
the  crop  grown  upon  the  homestead,  that  the  debtor  should  be 
secured  seed-grain  to  the  value  of  two  hundred  dollars.  .It 
is  obvious  it  is  meant  that  only  grain  to  that  amount  shall 
be  exempt. 

It  does  not  appear  that  the  statutes  of  Georgia,  under 
which  Maraliall  vs.  Cook  (46  6a.)  was  decided,  were  like 
ours. 

Judgment  reversed. 

We  concur:  Boss,  J.,  McEee,  J. 


In  Bank. 


[Filed  December  21,  1882.1 

No.  6993. 

HILL,  Appellant,  vs.  FINNIGAN,  Bespondsnt. 

PlBDOJI— PUBCHASI  BT  PlIDOBB — OOVTEBSION — SaLK — BaTDTIOITIOH— OoV- 

8BMT.   A  pledgor  may  oonsent  to  or  ratify  a  porohase  made  1^  pledge* 
at  public  auction. 


Hill  v.  Finniqan.  577 


Idw — IvnBUonom.  In  effect,  the  Court  told  the  jary  that  the  * 'direct  deal- 
ing" mentioDKl  in  the  atatnte  (0.  0.  9010)  maat  precede  the  aale, 
mnat  he  somethiDg  that  rhangea  the  form  of  the  original  contract,  and 
moBt  have  a  oonaideration  to  anpport  it.  EM:  In  each  partienlar. 
the  inatmction  ia  errooeona.  )n  the  firat  place,  it  entirely  exclndea 
the  qneatlon  of  ratification.  In  the  aecond  place,  the  inatmction 
exacta  proof  of  the  elementa  neoewary  to  make  a  new  contract.  Ob- 
▼ionaly  anoh  ia  not  the  meauiog  of  the  atatnte.  The  aection  waa  nn- 
donbtedly  enacted  for  the  protection  of  the  pledgor — to  the  end  that 
no  nofair  advantage  be  taken  of  him.  It  prohibtta  a  pledgee  or  pledge- 
holder  from  pnrchaain({  the  property  pledged  "except  by  direct  dealing 
with  the  pledgor."  By  anch  dealing  with  the  pledgor,  the  pledgee 
may  porchAae  it.  If  the  pledgor  chooaea  to  do  ao,  he  may  conaent 
that  the  pledgee  bny  at  the  public  aale.  Snob  conaent  may  be  given 
either  at  the  time  of  making  the  pledge  or  at  any  anbseqnent  time, 
wiihnnt  chaogiog  '*the  form  of  the  original  contract,"  and  without 
eon^ideration. 

Id. — ^Id.  The  Conrt  below  alao  erred — ^particularly  in  view  of  the  circnm- 
tancea  appearing  in  thia  case— in  inatmctiog  the  jury  aa  followa: 
**  The  object  of  thia  law  ia  for  the  pnrpoae  of  gaarding  against  the 
greed  and  rapacity  of  money-lendca  and  thoae  who  deal  in  securitiea 
of  thib  character;"  and  again:  "Tht-re  are  very  man^  reaaona  why 
thia  law  is  a  wholesome  one^  independent  of  the  rapacity  and  greed 
of  creditors." 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

Hoyd  dk  Newlands,  Wood,   Wallace,  and  Sharp,  for  appel- 
lants. 

Stanly,  Stoney  &  Hayes,  and  Campbell,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

There  was  some  testimony  tending  to  show  that  the  plain- 
tiff not  only  consented  that  the  defendant  might  purchase 
the  property  at  the  sale,  but  requested  him  to  do  so,  and 
some  testimony  tending  to  show  a  ratification  of  the  sale  by 
the  defendant,  if  it  admitted  of  ratification.  Section^  3001 
est  8eq.  of  the  Civil  Code  provide  for  the  sale  of  pledged  prop- 
erty at  public  auction,  and  by  Section  3010  it  is  declared: 
'*A  pledgee  or  pledge-holder  cannot  purchase  the  property 
pledged,  except  by  direct  dealing  with  the  pledgor.' 

The  Court  below  instructed  the  jury:  '*  That  means  by 
something  subsequent  to  the  sale,  not  sub — not  subsequent 
to  the  sale,  but  it  must  be  something  that  changes  the  form 
of  the  original  character,  and  it  must  be  for  a  considera- 
tion." 

In  effect,  the  Court  told  the  jary  that  the  *'  direct  dealing  '* 
mentioned  in  the  statute  must  precede  the  sale,  must  be 
something  that  changes  the  form  of  the  original  contract, 
and  must  have  a  consideration  to  support  it. 

In  each  particular  the  instruction  is  erroneous.  In  the 
first  place,  it  entirely  excludes  the  question  of  ratification. 
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There  can  be  no  doubt  that  a  sale  made  by  a  pled^tee  in  eon- 
travention  of  the  proyisions  of  the  statnte  may  oe  ratified 
by  the  pledgor;  and  it  has  been  expressly  so  decided  by  this 
Court  in  the  case  of  Child  vs.  Hdggt  41  Cal.  512.  In  the 
second  place,  the  insti-nction  exacts  proof  of  the  elements 
necessary  to  make  a  new  contract.  Obvioasly  such  is  not 
the  meaning  of  the  statnte.  The  section  was  nndoabtedlj 
enacted  for  the  protection  of  the  pledgor — ^to  the  end  that 
no  nnfair  advantage  be  taken  of  him.  It  prohibits  a  pledgee 
or  pledge-holder  from  purchasing  the  property  pledged, 
"  except  by  direct  dealing  with  the  pledgor."  By  such  deal- 
ing with  the  pledgor,  the  pledgee  may  purchase  it.  Why 
should  it  be  held  that  by  this  is  meant  that  the  pledgee  or 
pledge-holder  can  only  purchase  by  taking  a  direct  trans- 
fer from  the  pledgor  ?  The  statute  does  not  say  so,  and  the 
reason  of  the  prohibition  suggests  the  contrary.  If  the 
pledgor  chooses  to  do  so,  we  see  no  reason  why  he  may  not 
consent  that  the  pledgee  may  buy  at  the  public  sale.  In 
some  cases  it  may  oe  to  his  interest  that  this  be  done.  Sach 
consent  may  be  given  either  at  the  making  of  the  pledge  or 
at  any  subsequent  time  without  changing  "  the  form  of  the 
original  contract  "  and  without  consideration. 

The  Court  below  also  erred — ^particularly  in  view  of  the 
circumstances  appearing  in  this  case — in  instructing  the  jmj 
as  follows:  ''The  object  of  the  law  is  for  the  purpose  of 
guarding  against  the  greed  and  rapacity  of  money-lenders 
and  those  who  deal  in  securities  of  this  character;"  and 
again:  "  There  are  manv  reasons  why  this  law  is  a  whole- 
some one,  independent  of  tLe  rapacity  and  greed  of  creditors." 

This  was  manifestly  improper.  No  one  can  measure  the 
extent  of  the  influence  upon  the  jury  of  such  instractioos 
coming  from  the  Court.  The  defendant  was  entitled  to  a  fair 
trial.  He  did  not  have  it  in  the  Court  below,  and  we  can- 
not permit  the  judgment  to  stand. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:    Morrison,  C.  J.,  Myrick,  J. 

I  concur  in  the  judgjiient:  McKee,  J. 

CONCURRING  OPINIONS. 

We  concur  in  the  judgment  on  the  first  point  disussed  in 
the  opinion:      Thornton,  J.,  McKinstry,  «l. 

I  concur:  The  instruction  first  referred  to  in  the  opinion 
of  Mr.  Justice  Boss  is,  in  my  opinion,  clearly  erroneous. 
Upon  the  other  question  discussed  in  the  leading  opinion  I 
express  no  opinion.  Shabpstsik,  J* 
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Depabtment  No.  1. 


[FDed  November  27, 1882.] 

No.  8584. 

GBIDLEY,  Adkinistbatbix,  etc.,  Appellant, 

vs. 
B0GG8  et  al.,  Respondents. 

Tmjbv — ImANiTT — Died — Contbact — Fimdino  —  Contlictino  Tibtimoiit. 
Action  commeLced  by  George  W.  Gr  dley  in  his  life-time  and  prose- 
onted  by  plaintiff,  administratrix  of  his  estate,  to  obtain  a  decree  set- 
ting aside  a  deed  made  by  Gridley,  and  also  an  accompanying  con- 
tract declaring  tmsts,  etc.  The  frand  charged  npon  defendants 
especially  named  is  that,  taking  advantage  of  the  weak,  feeble  and  dis- 
eased condition  of  mind  of  Gridley,  and  of  his  consequent  incapacity 
to  protect  his  own  interests,  they  induced  him,  by  false  representa- 
tions, to  execute  the  deed  and  enter  into  the  contract  sought  to  be  an- 
nulled. The  representations  had  relation  to  matters  in  respect  to 
which  Gridley  was  fully  informed  and  must  have  acted  responsibly, 
provided  he  was  a  person  of  sound  mind,  on  which  latter  question 
the  Court  below  found  in  favor  of  defendants  on  a  substantial  conflict 
of  evidence. 

Id. — ^Etidkngb  —  Witwess  —  Cboss-Examimatiom  —  Expbbt  Mbdical  Tbbti- 
KONT.  To  the  objection  that  the  Court  erred  in  sustaining  an  objec- 
tion to  a  hypothetical  question  propounded  by  plaintiff's  oounsei  on 
cross-examination  to  the  expert  witness.  Dr.  C.  F.  Buckley,  held  (after 
reciting  the  evidence  of  plaintiff's  witnet-s.  Dr.  Miller,  and  the 
evidence  of  Dr.  Buckley  on  his  direct  examination),  the  testimony  of 
Dr.  Bucklt-y  was  addressed  to  the  contradiction  of  the  theory  of  Dr. 
Miller,  that  the  diseased  condition  of  the  membranes  of  the  brain  was 
produced  by  slow  uraomic  poisoning,  and  such  condition  indicated  in- 
sanity in  Gridley,  which  extended  backward  from  hix  death  for  a  pe- 
riod of  time  including  the  acts  alleged  to  have  been  done  by  him 
while  incompetent  to  protect  his  business  or  other  interests.  Further, 
the  objection  that  the  question  could  not  be  asked  in  accordance  with 
any  legitimate  rule  of  cross-examination  was  properly  sustained. 

Id.*->Id.  The  Court  is  not  prepared  to  say,  but  there  is  evidence  in  the 
trunscript  tendiug  to  prove  the  existence  of  each  of  the  facts  assumed 
in  the  question. 

iDri — ^Id.  The  burthen  of  showing  that  Gridley  was  insane  when  and  before 
the  iostruments  were  executed  was  cast  upon  plaintiff.  Taking  up 
this  burthen,  and  in  making  out  her  afllrmative  case,  plaintiff,  in  ad- 
dition %o  other  evidence,  had  propounded  a  series  of  hypothetical 
questions  to  expert  witnesses  called  on  her  behalf.  The  question  put 
to  Dr.  I'uckley  was  of  the  same  character,  and  in  substance  the  same, 
as  one  put  to  plaintiff's  witnesses,  and  his  answer,  if  it  sustained 
plaintilTtf  view,  would  have  constituted  part  of  plaintiff's  case,  which 
should  have  been  made  out  before  she  rested.  His  direct  examination 
had  been  limited  to  the  expression  of  his  opinion  as  to  the  correctness 
of  the  theory  of  Dr.  Miller,  one  of  plaintiff's  wituess^-s — a  theory 
basf'd  upon  certain  conditions  of  the  bodily  organs  as  the  same  ap-' 
p«*ared  at  the  post-mortem.  The  question  put  by  plaintiff  was  much 
broader  than  was  justified  by  the  matters  drawn  out  on  the  direct  ex- 
amination. 
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Id. — ^Id.  Kor  can  the  question  be  jwitified  m  tentiog  the  wpaeity  of  the  ei- 
pert.  If  the  answer  of  Dr.  Buckley  had  been  the  same  as  that  kI^ok 
W  plaintilTs  experts,  it  wonld  hsTe  strengthened  phuntiil's  sfimia- 
tive  cas**;  if  it  had  been  different,  it  woold  no  more  tend  to  prove  the 
incompetency  of  Backley  than  it  would  tend  to  proTO  the  inoompe- 
tency  of  the  experts  called  by  plaintiff. 

In. — JuDOMKHT — Will— Ins ANiTT — Status.  The  Court  did  noterrinsai- 
taiuiuj?  defendants'  objection  to  plaintiff's  offer  to  introduce  in  e%i* 
dence  a  document,  filed  in  the  Superior  Court,  purporting  to  be  the 
last  will  and  testament  of  Oridley.  deceased,  together  with  the  objeo- 
tions  to  the  probate  of  the  same  by  certain  parties,  and  the  Court's 
findiDgs  of  fact  and  conclusions  of  law  thereon,  and  the  decree  of  siid 
Court  thereon  rejecting  said  will  *'and  deciding  that  said  George  W 
Oridley  whs  unsound  in  mind  and  incompetent  by  reason  thereof  to 
make  a  will  at  the  dnte  of  the  execution  thereof.'*  The  prooeeding 
was  not  a  special  inquiry  to  determine  his  stoLua  as  to  sanity  or  iD> 
sanity.     (1908  C.  C.  P.) 

Appeal  from  Superior  Court,  Butte  County. 

York  it  Whitworthy  for  appellant. 

Liisk,  Belcher  &  Belcher  and  Jones,  for  respondents. 

McKiNSTRY,  J.,  delivered  the  opinion  of  the  Court : 

The  action,  commenced  by  George  W.  Gridley  in  his  life- 
time, is  prosecuted  by  plaiutiff,  appellant,  as  the  administra- 
trix of  his  estiite,  to  obtain  a  decree  setting  aside  a  deed 
made  by  him  September  4,  1879,  to  certain  of  the  defendants 
(John  feoggs,  K  B.  Pond  and  C.  W.  Clarke),  and  also  an 
accompanying  contract,  executed  by  them,  declaring  trusts  in 
favor  of  named  creditors  of  said  George  W.  Gridley  and  one 
D.  M.  Beavis. 

The  complaint  alleges  that  for  more  than  five  years  next 
before  the  first  day  of  December,  1880,  George  W.  Gridley 
was  continuously  feeble  and  diseased  in  body,  and  feeble 
and  weak  and  unsound  in  mind,  and  by  reason  thereof  dar- 
ing all  that  time  "  wholly  incompetent  to  transact  business.* 
That  during  such  five  years  all  the  defendants  had  fuUkno^- 
edge  of  said  Gridley 's  feeble  and  diseased  condition  of  body, 
and  his  said  weak  and  unsound  condition  of  mind,  and  thai 
he  was  so,  as  aforesaid,  **  wholly  incompetent  to  transact 
business."  That  during  such  five  years,  prior  toaDecember 
1,  1880,  and  while  the  said  defendants,  Boggs,  Pond,  Glarkd 
and  Beavis,  were  each  and  all  of  them  fully  cognizant  of  said 
George  W.  Gridley's  said  weak,  feeble  and  diseased  condi- 
tion of  body,  and  his  said  weak,  feeble  and  unsound  condi- 
tion of  mind,  ''and  of  his  said  incompetency  to  transact 
business,"  they  conspired,  confederated  and  colluded  together 
to  take  an  unfair  and  fraudulent  advantage  of  him,  "while 
in  his  said  feeble  and  diseased  condition  of  body,  and  while 
in  his  said  weak,  feeble  and  unsound  condition  of  mind,  and 
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while  he  was  so  incompetent  to  transact  business,  to  wrong, 
cheat  and  defraud  him  out  of  his  said  property  *'  (previonsly 
described),  '  ^  and  to  that  end,  and  with  that  intent,  they 
wrongfully,  fraudulently  and  falsely  represented  to  said 
George  W.  Gridley  that' he  was  liable  to  pay  to  said  BoggB» 
Pond,  Clarke,  and  to  certain  other  of  the  defendants,  monevs 
due  to  them  on  certain  promissory  notes,  all,  or  nearly  all, 
signed  by  him  and  by  said  D.  M.  Keayis,''  etc.,  etc. 

The  fraud  charged  upon  the  defendants  especially  named 
is  that,  taking  adVantage  of  the  weak,  feeble  and  diseased 
condition  of  the  mind  of  George  W.  Gridley,  and  of  his  con- 
sequent incapacity  to  protect  his  own  interests,  they  induced 
him,  by  false  representations,  to  execute  the  deed  and  enter 
into  the  contract  sought  to  be  annulled. 

The  representations  alleged  to  haye  been  made  to  Gridley 
(with  the  exception,  perhaps,  of  the  alleged  representation 
that  Beayis  had  conyeyed  all  his  property  to  Boggs,  Pond 
and  Clarke,  in  reference  to  which  the  Court  below  found 
upon  eyidence  that  no  such  representation  was  made,  but, 
to  the  contrary  thereof,  that  the  fact  as  to  conyeyance  from 
Beayis  to  Boggs,  Pond  and  Clarke  was  stated  to  Gridley), 
had  relation  to  matters  in  respect  to  which  he  was  fully  in- 
formed, and  must  haye  acted  responsibly,  provided  he  was  a 
person  of  sound  mind. 

The  Court  below  found  :  "For  the  fiye  years  next  before 
the  1st  day  of  December,  1880,  the  plaintiff's  intestate, 
George  W.  Gridley,  was  not  either  feeble  or  diseased  in 
body,  or  feeble,  or  weak,  or  unsound  in  mind,  and  was  not 
during  all,  or  any  portion ,  of  that  time  incompetent  to  at- 
tend to,  mani^e  or  transact  business;  but,  on  the  contrary, 
was  during  all  said  time,  and  up  to  the  time  of  his  death,  of 
sound,  healthy  and  yigorous  and  unimpaired  condition  of 
mind  and  body,  and  fully  competent  to  transact  business.'* 

It  is  admitted  that  as  to  this  finding  there  was  a  substantial 
conflict  in  the  eyidence. 

In  argument  counsel  indulged  in  much  criticism,  some  of 
it  perhaps  just,  of  the  findings.  It  is  obyious,  howeyer,  in 
presence  of  the  explicit  findings,  that  Gridley  was  of  sound 
mind,  and  further,  that  defendants  practiced  no  such  arts  or 
deyices  as  constitute  fraud  when  practiced  upon  a  person  of 
sound  mind;  the  judgment  must  be  affirmed,  unless  errors 
occurred  at  the  trial. 

It  is  contended  that  the  Court  below  erred  in  sustaining 
the  objection  to  the  hypothetical  question  propounded  by 
plaintiff's  counsel  on  cross-examination  to  the  expert  wit- 
ness, Dr.  C.  F.  Buckley. 
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Dr.  P.  B.  M.  Miller,  an  expert  witness  called  on  behftlf  of 
the  plaintiff,  bad  testified  that  be  'had  made  a  post-mortem 
examination  of  the  body  of  George  W.  Gridley,  and  as  to 
the  condition  of  the  brain,  pelvic  viscera,  and  particnlarlj 
the  kidneys  and  bladder,  and  the  prostate  gland  and  the 
urethra;  that  he  had  found  nitrate  of  urea  in  crystals  in 
washing  the  membranes  of  .the  brain,  and  crystals  of  urea  in 
the  arachnoid  sac,  etc. ;  that  the  kidneys  were  apparently  in 
the  normal  state,  except  that  they  were  engorged  with  blood; 
that  the  membranes  of  the  brain,  the  pia  mater,  were 
'*  thickened,  discolored,  adherent,  and  matted  together;" 
that  the  prostate  sland  was  enlarged^  thickened  and  indu- 
rated, and  its  walls  pressed  together.  In  his  opinion  the 
deceased  must  have  been  of  unsound  mind  for  five  or  six 
years  prior  to  his  death,  by  reason  of  the  facts  that  the  con- 
dition of  the  prostate  gland  had  obstructed  the  elimination 
of  urea,  causing  it  to  enter  in  the  circulation  and  poisoning 
the  branial  membranes,  and  that  the  patient  died  of  unemic 
convulsions  thus  produced ;  that  the  thickened  condition  of 
the  brain  coverings  established  insanity,  and  that  the  thick- 
ening produced  by  the  chronic  ursemic  poisoning  must  have 
been  gradual,  continuing  several  years. 

In  his  direct  examination  on  behalf  of  defendants.  Dr. 
Buckley,  after  stating  that  he  had  been  a  practicing  physician 
and  surgeon  since  1864,  that  he  was  a  graduate  of  certain 
medical  schools,  and  that  he  had  been  superintendent  for 
about  two  years  of  an  insane  asylum  in  Lancashire,  England, 
proceeded  to  testify  in  effect  that  he  had  never  known  crys- 
tals of  urea  to  be  found  in  the  brain  or  any  of  its  surround- 
ings; that  nitrate  of  nrea  is  perfectly  soluble  in  water;  that 
uric  and  urea  are  specifically  different.  He  added  that,  tak- 
ing the  condition  of  the  coverings  of  the  brain  and  the  brain 
itself,  and  of  the  kidneys,  the  bladder,  the  prostate  gland 
and  the  urethra,  as  described  by  Dr.  Miller  (and  Dr.  Cald- 
well, who  assisted  at  the  post-mortem),  he  could  not  under- 
stand how  any  such  condition  of  his  brain  or  its  membranes 
could  be  attributed  to  ursemic  poisoning  without  disease  of 
the  kidneys  antedating  it,  and  declared  that  disease  or  un- 
soundness of  mind  could  not  be  predicated  on  the  condition  of 
the  coverings  of  the  brain  as  described  by  Messrs.  Miller 
and  Caldwell. 

It  is  apparent  from  the  foregoing  that  the  testimony  of  Dr- 
Buckley  was  addressed  to  the  contradiction  of  the  theory  of 
Dr.  Miller  that  the  diseased  condition  of  the  membranes  of 
the  brain  was  produced  by  qIow  ursemic  poisoning,  and  such 
condition  indicated  insanity  in  Gridley,  wnich  extended  back- 
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ward  from  his  death  for  a  period  of  time  includiDg  the  acts  al- 
leged to  have  been  done  by  him  while  incompetent  to  pro- 
tect his  business  or  other  interests. 

It  is  disputed  between  counsel  for  the  respective  parties 
whether  there  was  any  evidence  in  the  case  tending  to  prove 
some  of  the  facts  assumed  to  exist  in  the  hypothetical  ques- 
tion propounded,  on  the  part  of  plaintiff,  upon  the  cross-ex- 
amination of  Dt.  Buckley;  the  sustaining  of  the  objection  to 
which  by  the  Court  below  is  now  here  urged  as  error. 

After  such  examination  as  we  have  been  able  to  give  the 
enormous  transcript  of  nearly  six  thousand  folios,  made  up  to 
a  great  extent  of  tne  questions  and  answers  contained  in  the 
short-hand  reporter's  notes — and  we  consented  to  hear  the 
appeal  upon  the  unnecessarily  voluminous  record  only  out  of 
consideration  for  the  important  interests  involved — we  are 
not  prepared  to  say  but  there  is  to  be  found  in  it  some  evi- 
dence tending  to  prove  the  existence  of  each  of  the  facts  as- 
sumed in  the  question. 

But  the  objection  that  the  question  could  not  be  asked  in 
accordance  within  any  legitimate  rule  of  cross-examination 
was  properly  sustained. 

The  bartnen  of  showing  that  George  W.  Gridley  was  in- 
sane when  and  before  the  instruments  were  executed  was 
cast  upon  the  plaintiff.  Taking  up  the  burthen  and  in 
making  oat  her  affirmative  case,  plaintiff,  in  addition  to  other 
evidence,  had  propounded  a  series  of  hypothetical  questions 
to  expert  witnesses  called  on  her  behalf.  The  question  put 
to  Dr.  Buckley  was  of  tire  same.  chat*acter  and  in  substance 
the  same  as  one  pat  to  plaintiff  s  witnesses,  and  his  answer, 
if  it  sustaiued  plaintiff  s  views,  would  have  constituted  part 
of  plaintiff's  case,  which  should  have  been  made  out  before 
she  rested.  His  direct  examination  had  been  limited  to  the 
expression  of  his  opinion  as  to  the  correctness  of  the  theory 
of  Dr.  Miller,  one  of  plaintiff's  witnesses — a  theory  based 
upon  certain  conditions  of  the  bodily  organs,  as  the  same  ap- 
peared at  the  post-mortem.  The  question  put  by  plaftitiff 
was  much  broader  than  was  justified  by  the  matters  drawn 
out  on  the  direct  examination.  Nor  can  the  question  be 
justified  as  testing  the  capacity  of  the  expert.  If  the  answer 
of  Dr.  Buckley  had  been  the  same  as  that  given  by  plaintiff 's 
experts,  it  would  have  strengthened  the  plaintiff's  affirma- 
tive case;  if  it  had  been  different,  it  would  no  more  tend  to 
prove  the  incompetency  of  Buckley  than  it  would  tend  to 
prove  the  incompet<ency  of  the  experts,  called  by  plaintiff. 

Appellant  also  claims  the  Court  below  erred  in  sustaining 
defendants'  objection  to  plaintiff's  offer  to  introduce  in  evi- 
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dence  a  docament  filed  in  the  Superior  Court  on  the  14th  day 
of  March,  1881,  purporting  to  be  the  last  will  and  testament 
of  George  W.  Gridley,  deceased,  together  with  the  objec- 
tions to  the  probate  of  the  same  by  Charles  W.  Gridley  and 
Flora  D.  Harris,  and  the  Court's  findings  of  fact  and  conclu- 
sions of  law  thereon,  and  the  decree  of  said  Court  thereon 
rejecting  said  will,  "  and  deciding  that  said  George  W.  Grid- 
ley  was  unsound  in  mind  and  incompetent  by  reason  thereof 
to  make  a  will  at  the  date  of  the  execution  thereof,  to  wit, 
March  26,  1879." 

It  is  said  the  judgment  was  conclusive  as  to  Gridle/a 
mental  condition,  or  was  at  least  prima  facie  evidence  of  bifl 
mental  condition  on  that  day.     . 

Section  1908  of  the  Code  of  Civil  Procedure  reads : 

''  The  effect  of  a  judgment  or  final  order  in  an  action  or 
special  proceeding  before  a  Court  or  Judge  of  this  State  or 
of  the  United  States,  having  jurisdiction  to  pronounce  the 
judgment  or  order,  is  as  follows:  1.  In  case  of  a  judgment  or 
order  against  a  specific  thing,  or  in  respect  to  the  probate  of 
a  will,  or  the  administration  of  the  estate  of  a  decedent,  or 
in  respect  to  the  personal,  political  or  legal  condition  of  a 
particular  person,  the  judgment  or  order  is  conclusive  upon 
the  title  to  the  thing,  the  will  or  administration,  or  the  con- 
dition or  relation  of  the  person." 

With  respect  to  a  judgment  in  a  proceeding  de  Innatico  in- 
qttirevdo,  it  was  said  in  L'Jmovretfx  vs.  Crosby  (2  Paige,  ch. 
427)  that  as  to  the  acts  done  by  the  lunatic  before  the  issning 
of  the  commission,  and  which  were  oveiTcached  by  the  retro- 
spective finding  of  the  jury,  the  inquisition  is  only  presump- 
tive, bat  not  conclusive,  evidence  of  incapacity.  It  wonld 
seem  that  acts  done  after  the  finding  of  the  inquisition,  in 
the  absence  of  the  statute,  would  be  only  presumptive  eri- 
dence.  (Faw  Densen  vs.  Sweety  51  N.  Y.  386;  Rider  vs.  HSIr 
lei'y  86  id,  511;  Gibson  vs.  Soper^  6  Gray,  285-6;  Rippy  vs. 
Gant,  4  Ired.  Eq.  443;  Grisivald  vs.  MiUer,  15  Barb.  523,  and 
cases  there  cited.)  But  there  can  be  no  doubt  that,  under 
the  section  of  Wie  Code  of  Civil  Procedure  above  quoted, 
the  judgment  in  a  proceeding  whose  direct  purpose  and  end 
is  to  obtain  a  determination  ''of  the  personal,  political  or 
legal  condition  of  a  particular  person'*  is  conclusive  upon 
such  condition. 

Was  the  judp^ient  rejecting  the  will  such  a  judgment? 

Mr.  Starkie  says  :  "In  many  instances  a  Court  possesses 
a  jurisdiction  which  enables  it  to  pronounce  on  the  nature 
and  qualities  of  the  particular  subject-matter,  where  the  pro- 
ceeding is,  as  it  is  technically  termed,  in  rem.;  as  where  the 
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Ordinary  or  Court  Christian  decides  upon  a  question  of  mar- 
riage or  bastardy;  or  the  Court  of  Exchequer  upon  condem- 
nations; or  the  Court  of  Admiralty  upon  questions  of  prize; 
or  a  Court  of  Quarter  Sessions  upon  settlement  cases.  De- 
cisions of  this  sort  are  for  the  most  part  binding  and  conclu- 
siTO  upon  all  the  world."  (Starkie,  £v.,  p.  36, 10th  Am.  Ed.) 
Such  a  judgment  is  conclusive,  unless  impeached  for  fraud, 
on  those  who  were  neither  parties  nor  privies  to  it.  (Id. 
384.)  And  the  reasons  given  by  Professor  Greenleaf  are: 
'  *  These  decisions  are  binding  and  conclusive,  not  only  upon 
ihe  parties  actually  litigating  in  the  cause,  but  upon  all 
others — ^partly  upon  the  ground  that  in  most  cases  of  this 
kind,  and  especially  upon  cases  of  property  seized  or  pro- 
ceeded against,  every  one  who  can  possibly  be  affected  by 
the  decision  has  a  right  to  appear  and  assert  his  own  rights, 
by  becoming  an  actual  party  to  the  proceedings;  and  partly  upon 
the  more  general  ground  of  public  policy  and  convenience, 
it  being  essential  to  the  peace  of  society  that  questions  of 
this  kind  should  not  be  left  doubtful,*'  etc.  (1  Green.  Ev. 
526.) 

If  the  defendants  in  the  present  cause  are  bound  by  the 
judgment  of  the  Superior  Court,  as  being  a  judgment  declar- 
ing George  W .  Gridley  to  have  been  insane  at  the  date  of 
the  offered  will,  it  must  be  upon  ''  the  more  general  ground  " 
mentioned  by  Mr.  Greenleaf.  Certainly  all  those  who  might 
be  affected  by  a  judgment  that  Gridley  was  insane  when  the 
will  was  executea  did  not  have  the  right  to  appear  and  as- 
sert their  rights  in  the  proceeding  for  the  probate  of  the  will. 
The  le^al  notice  of  that  proceeding  ran  only  to  those  inter- 
ested m  Gridley's  estate.  And  as  to  ''the  more  general 
ground,'"  public  policy  only  requires,  at  most,  that  a  judg- 
ment as  to  the  atutna  of  a  particular  person,  which  shall  be 
conclusive  as  against  those  not  parties  to  it,  shall  be  a  judg- 
ment which  simply  determines  such  status  in  a  proceeding 
whose  sole  end  and  aim  is  to  determine  it.  The  judgment  of 
the  Superior  Court  determined  that  a  certain  instrument, 
purporting  to  be  the  last  will  and  testament  of  George  W. 
Gridley,  was  not  his  last  will  and  testament.  The  proceeding 
was  not  a  special  inquiry  to  determine  his  stains  as  to  sanity 
or  insanity.  The  finding  of  insanity  was  of  a  probative  fact, 
upon  which  the  Court  held  the  will  to  be  invalid,  as  it  might 
have  held  it  to  be  invalid  upon  proof  of  duress  or  undue  in- 
fluence. 

If  there  remains  doubt  of  the  correctness  of  this  conclu- 
sion, it  should  be  dispelled  by  the  wording  of  the  section  of 
the  Code  of  Civil  Procedure.    There  a  judgment  ''  in  respect 
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to  the  probate  of  a  will  "  is  spoken  of  as  a  separate  and  dis- 
tinct thing  from  a  judgment  "  in  respect  to  the  persoiial,  po- 
litical or  legal  conaition  or  relation  of  a  particular  person.** 
It  would  be  difficuU  more  explicitly  to  declare  that  a  judg- 
ment in  respect  to  the  probate  of  a  will  should  be  eridenoe 
that  the  offered  instrument  had  been  rejected  or  admitted  to 
probate — that  it  was  or  was  not  the  last  will  and  testament  of 
the  decedent — neither  more  nor  less. 

We  find  no  substantial  errors  in  the  record. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McKee,  J. 


In  Bank. 

[FUed  November  28,  1882.  | 
No.  10,760. 

'PEOPLE,  Respondent,  vs.  TE  PAEK,  Appellaot. 

AMAULT    with   IhTSNT    to    OoXMIT    MuBDIB — SbLF-DeFBHSB— FUOBT — Uh' 

BTBU0TI0M8.  The  Court  insinicted  the  jaiy:  *' If  yon  beJieve  front 
the  evidence  that  defendant  had  BufBloient  eanse,  from  ihe  coodui't  of 
Chun  Tan,  to  believe  that  he,  the  defendant,  %aa  in  imminent  danger 
of  his  life,  or  of  great  bodily  hann  from  Chun  Tan,  then  the  def*«d- 
ant  had  a  right  to  use  all  lawful  means  to  secure  his  own  f^afety;  6«S 
if  the  testimony  shows  thai  the  defendant  could  have  morertadUy  owAddA 
danger  to  himself  by  flight  than  in  any  other  way,  then  an  assault  by  him 
is  not  justifiable."  Defendant  excepted  to  the  portion  italiios:^. 
Held,  the  exception  was  well  taken. 

Id. — ^Id.  Where  an  attack  is  made  with  murderous  intent,  the  petmm. 
attacked  is undernoobligation  to  fly;  he  may  stand  his  ground,  and,  if 
necessary,  kill  his  adversary.  It  is  otherwise  in  case  of  mere  nssanlt 
Bud  cases  of  mutual  quarrel,  where  the  attacking  party  has  not  tbB 
purpose  of  murder  in  his  heart. 

Id. — ^Id.  The  jury  could  not  have  been  misled  by  the  other  inRtruotioiiB 
complained  of.  Another  instruction  claimed  to  be  erroneoas  was 
cured  by  one  given  at  the  request  of  defendant.  The  latter  supple- 
mented the  former  and  cured  the  error  complaiaed  of. 

Id. — ^Id.  Oonceding  that  the  question  as  to  what  iBsnes  were  "  imoMterial  '* 
was  one  of  law,  the  Goart  did  not  submit  such  ques^on  to  the  jury. 

Id. — ^Assault — Weapon — Wound.  It  is  not  improper  for  the  jury  to  ooii- 
sider  the  character  of  the  weapon  and  the  nature  of  the  wound  while 
deliberating  upon  the  questions  of  premeditation,  malice  aforethoiiglU 
and  intent  to  kill. 

Id. — FB4BS.  The  Court  properly  refused  the  instruction;  *'  If  you  believe^ 
from  all  the  evidence,  the  circumstances  were  such  as  to  excite  the 
fears  of  a  reasonable  man,  and  the  defendant  in  this  action  aeted 
under  such  fears  when  he  made  the  assault  upon  Ohun  Tan,  eveB 
though  the  defendant  was  mistaken  in  the  circumstances,  and  Ikry 
turned  out  to  be  false,  you  will  acquit  him."  In  order  to  justify  m 
homicide  under  the  circumstances  stated,  the  circumstances  must  not 
only  be  sufficient  to  excite  the  fears  of  a  reasonable  pennon,  but  the 
party  killing  must  have  acted  under  the  influence  of  suoh  ftisis  afoBe, 
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Appeal  from  Snperior  Goart,  Mono  County. 

Bennett  <t  Reddy,  for  appellant. 
JUcmey-Oeneral  Hart,   for  respondent. 

Shabpstein,  J.»  delivered  the  opinion  of  the  Court: 

The  first  ground  upon  which  it  is  contended  that  this 
judgment  should  be  reversed  is  that  the  Court  erred  in 
instructing  the  jury  that  if  they  found  that  the  defendant  and 
one  Toy  Ting  were  living  together  "as  man  and  wife  in 
meretricious  union,  that  such  union  as  a  matter  of  law  would 
not  be  sufficient  to  give  defendant  the  right  or  power  to 
control  or  restrain  the  acts  and  liberty  or  power  of  locomotion 
of  said  Toy  Ping;  that  in  such  a  union  either  the  man  or 
woman  has  a  perfect  right  to  go  and  come  as  he  or  she 
pleases,  unrestrained  by  the  other."  As  an  abstract  propo- 
sition the  correctness  of  what  the  Court  said  is  not  disputed. 
But  the  defendant's  counsel  insists  that  there  was  no  evidence 
that  the  defendant  and  said  Toy  Ping  were  living  together 
"in  a  meretricious  union,''  and,  therefore,  it  was  error  for 
the  Court  to  state  what  their  relative  rights  would  be  in  case 
the  jury  should  find  that  they  were  so  living  together.  And 
it  is  claimed  that  the  defendant's  case  might  have  been 
prejudiced  by  instructions  which  were  apparently  based 
upon  the  assumption  that  there  was  evidence  which,  at  least, 
tended  to  prove  that  such  a  union  had  existed  between  the 
defendant  and  said  Toy  Ping.  As  there  was  no  such  evi- 
dence, it  is  urged  that  the  instructions  were  calculated  to 
mislead  the  jury. 

If  the  defendant  would  have  had  "  the  right  or  power  to 
control  or  restrain  the  acts  and  liberty  or  power  of  loco- 
motion of  said  Toy  Ping,"  if  they  had  not  been  living 
together  in  a  meretricious  union,  we  could  readily  see  that 
the  jury  might  have  been  misled  by  the  instructions  referred 
to  in  this  connection.  But  we  do  not  understand  that  if 
the  parties  had  been  living  together  in  a  merUorioiia  union, 
that  either  wOuld  have  had  the  right  or  power  "  to  control 
or  restrain  the  acts  and  liberty  or  power  of  locomotion"  of 
the  other,  and  therefore  cannot  see  that  the  jury  could 
have  been  misled  by  said  instructions. 

The  Court  doubtless  erred  in  charing  the  jury  "that 
the  Supreme  Court  of  this  State"  hadsaid  "  that  assault  to 
commit  murder  is  the  attempt  to  kill  a  person,  coupled  with 
the  present  ability  to  do  so."  That  instruction  does  not 
contain  a  full  definition  of  the  crime  with  which  the  defendant 
was  charged,  but  the  Court,  in  another  instruction  given  at 
the  request  of  the  defendant's  counsel,  did  give  a  correct 
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and  fnll  definition  of  that  crime.    «We  think  that  the  latter 
supplemented  the  former,  and  cured  the  error  complamedof. 

The  instruction  ''that  a  conflict  of  testimony  on  imma- 
terial questions  should  not  be  considered'*  by  them  without 
telling  the  jury  what  questions  were  immaterial,  is  objected 
to  on  the  ground  that  it  '*  left  to  the  jury  the  question  as  to 
what  was  or  wad  not  an  immaterial  issue  orquestion,*'  which 
was  a  (]^uestion  of  law  for  the  Court  and  not  for  the  juiy  to 
determine.  Conceding  that  the  question  was  one  of  law,  we 
are  not  prepared  to  say  that  the  Court  submitted  sach 
question  to  toe  jury. 

The  Court  was  requested  by  the  defendant  to  give,  and 
did  give,  the  following  instruction:  *  *  Before  you  can  find  the 
defendant  guilty  of  the  charge  laid  in  the  information,  yoa 
must  be  convinced  beyond  a  reasonable  doubt,  by  the  evi- 
dence produced  on  the  part  of  the  prosecution,  that  the 
defendant  in  this  case,  with  premeditation  and  malice  afore- 
thought, made  the  assault  upon  Chun  Tan  with  the  intention 
then  and  there  to  murder  him;"  and  then  added  the  fol- 
lowing: ''Two  elements  for  your  consideration  on  this  point 
are  the  character  of  the  weapon  and  the  nature  of  the  wound.** 

It  is  claimed  by  defendant's  counsel  that  the  jury  might 
have  been  misled  by  the  addition  of  this  clause  to  the  in- 
struction which  he  requested  the  Court  to  give.  We  do  not 
think  so.  Nor  can  we  see  that  it  would  be  improper  for  the 
jury  to  consider  the  two  elements  mentioned  by  the  Court 
while  deliberating  upon  the  questions  of  premeditation, 
malice  aforethought  and  intent  to  murder. 

We  do  not  think  that  the  Court  erred  in  refusing  to  gire 
the  following  instruction  asked  by  the  defendant :  "  If  yon 
believe  from  all  the  evidence  that  the  circumstances  were 
such  as  to  excite  the  fears  of  a  reasonable  man,  and  the  de- 
fendant in  this  action  acted  under  such  fears  when  he  made 
the  assault  upon  Chun  Tan,  even  though  the  defendant  was 
mistaken  in  the  circumstances,  and  they  turned  out  to  be 
false,  you  will  acquit  him."  In  order  to  justify  a  homicide 
under  the  circumstances  stated,  the  circumstances  most  not 
only  be  sufficient  to  excite  the  fears  of  a  reasonable  person, 
but  * '  the  party  killing  must  have  acted  under  the  ii^nence 
of  such  fears  almie. " 

Another  instruction  to  which  exception  is  taken  reads  as 
follows  :  "If  you  believe  from  the  testimony  that  defend- 
ant had  sufficient  cause,  from  the  conduct  of  Chun  Tan,  to 
believe  that  he,  the  defendant,  was  in  imminent  danger  of 
his  life,  or  of  great  bodily  harm  from  Chun  Tan,  then  the 
defendant  had  a  right  to  use  all  lawful  means  to  secure  his 
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own  safety;  but  if  the  teatimony  shoioa  that  the  defendant  could 
have  more  readily  avoided  danger  to  himself  hy  fliglU  than  in 
any  other  tcayy  then  an  assault  by  him  is  not  justifiable J*^  The 
defendant  excepts  to  the  portion  of  the  instruction  which  we 
have  italicized,  and  we  think  that  the  exception  is  well  taken. 

^' Where  an  attack  is  made  with   murderous  intent,  the 

irson  attacked  is  under  no  obligation  to  fly;  he  may  stand 
lis  ground,  and  if  necessary  kill  his  adversary."  (Bishop*s 
Criminal  Law,  850.)  It  is  otherwise  in  case  of  mere  assault 
and  cases  of  mutual  quarrel,  where  the  attacking  party  has 
not  the  purpose  of  murder  in  his  heart.  {Id,)  Assuming, 
however,  as  the  Court  did  in  this  instance,  that  the  defend- 
ant had  sufficient  cause  from  the  conduct  of  Chun  Tan  to 
believe  that  he,  the  defendant,  was  in  imminent  danger  of 
his  life  or  great  bodily  harm  from  Chun  Tan,  it  was  not  in- 
cumbent on  the  defendant  to  fly  for  safety,  even  if  he  might 
more  readily  have  secured  it  by  flight  than  by  standing  his 
ground,  and,  if  necessary,  killing  his  adversary. 

This  entire  instruction  is  extremely  faulty.  The  jury,  in 
one  part  of  it,  is,  in  effect,  told  that  a  man  in  defense  of  his 
life  has  ''a  right  to  use  all  lawful  means  to  secure  his  own 
safety;'*  but  the  jury  was  not  informed  as  to  what  would  be 
lawful  means  under  such  circumst-ances,  although  the  jur^ 
might  have  inferred  from  the  language  of  the  Court  that  if 
the  defendant  could  not  have  saved  his  life  by  flight  an  as- 
sauU  would  be  justifiable.  But  whether  the  Court  meant  a 
simple  assault  or  a  more  serious  one,  does  not  appear,  The 
right  of  self-defense  is  quite  as  sacred  as  any  other,  and  as- 
suming that  the  defendant  was  placed  in  the  position  which, 
for  the  purposes  of  this  instruction,  he  was  assumed  to  be 
in,  the  instruction,  as  a  whole,  does  not  fully  state  his  rights, 
and  was  calculated  to  mislead  the  jury  as  to  them.  For  this 
error  the  judgment  and  order  denying  the  motion  for  a  new 
trial  must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur :  McKinstry,  J.,  Boss,  J.,  McKee,  J. 

Department  No.  2. 


[Filed  December  14,  1882.] 

No.  8397. 

CARET,  Respondent,  vs.  BROWN,  Appellant. 

*  Tbubt  Dbxd— BscTTAU — 8ai«k— FiuuD  —  EjEOTifBKT.  Defendant  formerly 
owned  the  premises  and  executed  a  trust  deed  to  secure  a  loan,  and 
■noh  trust  deed  provided  that  in  default  of  payment,  and  in  the  event 
of  %  sale,  the  recitals  in  any  deed  executed  by  the  trustees  should  be 
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oondnnTe  eTidenoe  of  the  tnOh  of  the  facts  recited.  EM,  in  (ht 
abeenoe  of  frand,  defendant  is  eondnded  by  the  redtals  in  a  deed 
executed  by  thd  tmeteeB. 

Id  . — Id, — TBrtfr— Konos.  One  of  the  tnuteee  became  the  owner  by  MOgn- 
ment  of  the  note  ezeoated  by  defendant,  and  the  chiim  waa  that  radi 
truptee  had  no  right  to  sell  the  trust  property  for  his  own  benedlt 
Held,  as  the  pnrdiaser  of  the  property  at  the  trasteee'  sale  had  no 
notice  of  the  assignment  of  the  note  to  the  trastee,  and  as  sodi  pur- 
chaser belieyed  i^e  sale  was  made  regularly  for  the  ben^  of  the 
payee  of  the  note,  his  title  was  not  affected  by  the  fact  that  the  tnntoe 
was  dealing  with  the  trust  property  for  his  own  benefit. 

In. — ChiKCK — ^GoLD  Com.  The  purchaser  paid  for  the  property  with  a  cheek 
instead  of  gold  coin,  as  provided  in  the  deed  of  trnst.  Jleld,  as  the 
money  was  actually  paid  on  the  check,  defendant's  objection  to  the  ask 
was  not  well  taken. 

PsAonca — AuKSDUXsn — ^Arbwsb.  Defendant  was  not  prejudiced  by  the 
refusal  of  the  Oonrt  to  allow  a  proposed  amendment  to  the  answer,  for 
the  reason  that  the  amendment  would  not  have  helped  his  caae. 

Appeal  from  Superior  Court,  Sacramento  County. 

Alexander  and  Devine,  for  appellant. 
Freeman  &  Bates,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

On  the  16th  day  of  June,  1880,  the  defendant  was  indebted 
to  one  P.  Bohl  in  the  sum  of  seven  hundred  dollars,  as  was 
evidenced  by  a  promissory  note  of  that  date,  and  for  that 
amount,  payable  in  six  months,  and  to  secure  such  indebted- 
ness, the  defendant  executed  a  deed  of  trust  to  W.  A.  Foun- 
tain and  A.  Leonard  on  the  certain  lots  of  land  in  contro- 
versy, situate  in  the  city  of  Sacramento.  The  deed  of  trast 
authorized  the  trustees  therein  name4  to  sell  the  property  in 
case  defendant  failed  to  pay  the  note  when  due,  and  pro- 
vided that  in  the  event  of  a  sale  the  recitals  in  any  deed  exe- 
cuted by  the  trustees,  of  default  on  the  part  of  the  defendant 
to  pay  the  note,  and  of  the  application  of  the  payee  of  the 
note  for  the  sale  of  the  premises,  and  of  publication  of  the 
notice  of  sale  required  by  the  trust  deed,  should  be  condusivt 
evidence  of  the  facts  recited.  The  language  is:  ''  Any  soeb 
deed  or  deeds,  with  such  recitals  therein,  shall  be  enectaal 
and  conclusive  against  said  party  of  the  first  part  (the  de- 
fendant herein),  his  heirs,  assigns  and  all  other  persons;  and 
the  receipt  for  the  purchase-money  contained  m  any  deeds 
executed  to  the  purchaser  shall  be  a  sufficient  discharge  to 
such  purchaser  from  all  obligation  to  see  to  the  proper  appli- 
cation of  the  purchase-money  according  to  the  trusts  afore- 
said." 

The  property  was  sold  in  the  presence  and  by  the  direc- 
tion of  Fountain,  one  of  the  trustees,  and  a  deed  was  exe- 
cuted by  both  of  the  trustees  to  the  purchaser  on  the  22d 
day  of  September,  1881,  and  the  deed  recites  ''that  on  the 
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dsy  of  July,  1881,  the  said  promissorynote  haviog  long 

prior  thereto  become  dne,  azid  said  W.  *£.  Brown  having 
made  default  in  the  payment  of  the  principal  and  interest  of 
said  note,  and  the  holder  of  the  same  having  made  applica- 
tion to  the  parties  of  the  first  part,  requiring  them  (the 
trustees)  to  sell  the  whole  of  said  real  estate,  and  said  parties 
of  the  first  part  did,  on  the  26th  day  of  Angnst,  1881,  canse 
notice  of  the  time  and  place  of  sale  to  be  published  in  the 
Sacramento  Daily  Record- Union,  a  newspaper  printed  and 
published  in  the  county  where  said  lands  were  situate,  in 
which  notice  the  17th  day  of  September,  1881,  at  the  Court- 
house door,  in  said  county,  at  the  hour  of  ten  o'clock  A.  M., 
was  fixed  as  the  time  and  place  when  and  where  said  prem- 
ises would  be  sold  at  public  auction,  under  the  provisions  of 
said  trust  deed.  That  said  notice  was  published  one  time 
•ach  week  for  three  successive  weeks  previous  to  said  day  o^ 
sale  in  said  newspaper.  That  on  the  17th  day  of  September, 
1881,  at  the  hour  of  ten  o'clock  a.  h.,  at  the  Court-house 
door,  in  said  county,  the  said  trustees  sold  at  public  auction, 
for  cash  in  gold  com,  said  land  and  premises  to  the  highest 
bidder  therefor.  That  at  such  sale  the  said  party  of  the 
second  part  was  the  highest  bidder  and  best  bidder,"  etc. 

The  foregoing  deed  was  executed  to  one  Weyant,  and  he 
executed  a  deed  to  the  plaintiff. 

1.  It  appears  from  the  evidence  in  the  case  that  Bohl, 
the  payee  of  the  note,  to  secure  the  payment  of  which  the 
deed  of  trust  was  given,  assigned  the  note  to  Fountain,  one 
of  the  trustees,  on  the  27th  day  of  September,  1880,  and  on 
the  trial  of  the  case  the  defendant  offered  to  prove  that 
neither  Bohl  nor  any  other  person  ever  made  any  application 
to  Leonard  or  Fountain  (the  trustees)  to  sell  the  land  to 
satisfy  the  indebtedness  secured  thereby;  but  objection  was 
made  to  the  introduction  of  such  evidence,  and  it  was  ex- 
cluded by  the  Court. 

It  is  expressly  provided  in  the  deed  of  trust  that  any  re- 
citals contained  in  a  deed  executed  by  the  trustees  to  a  pur- 
chaser of  the  trust  property  shall  be  conclusive  evidence  of 
the  truth  of  the  facts  recited;  and  under  the  circumstances 
developed  on  the  trial  of  this  case  the  defendant  was  con- 
cluded thereby.  It  is  true  that  the  answer  charges  fraud 
and  collusion  on  the  part  of  the  plaintiff  and  the  trustees, 
but  there  is  no  evidence  in  the  transcript  sustaining  such 
charge;  and  the  finding  of  the  Court  was  the  other  way. 

2.  The  next  point  in  the  case  deserving  of  notice  is  the 
fact  that  Fount<^in,  one  of  the  trustees,  became  the  owner  by 
assignment  of  the  note  executed  by  the  defendant  to  Bohl» 
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and  it  is  claimed  that  he  had  no  right  to  sell  the  troat  prop- 
ertj  for  his  own  benefit.  By  Section  2263  of  the  Civil  Code 
it  is  provided  that  "a  trustee  cannot  enforce  aoy  daim 
against  the  trast  property  which  he  purchases  after  or  in  con- 
templation of  his  appointment  as  trustee;  but  he  may  be  al- 
lowed, by  any  competent  Court,  to  charge  to  the  trust  prop- 
erty what  he  has  in  good  faith  paid  for  the  claim,  upon  dis- 
charging the  same."  If  the  contest  in  this  case  was  between 
the  defendant  and  the  trustee,  it  is  very  plain  that  the  trustee 
could  claim  nothing  by  virtue  of  the  sale;  but  it  does  notap- 

Eear  that  the  purchaser  of  the  property  at  the  trustees'  sale 
ad  any  notice  of  the  assignment  of  the  note  to  the  trustee; 
and,  so  far  as  the  proceedings  in  the  case  show,  the  pur- 
chaser believed,  and  had  a  right  to  believe,  that  the  sale  was 
made  regularly  and  for  the  benefit  of  Bohl,  the  payee  of  the 
note.  We  think 'that  in  the  absence  of  all  knowledge  of  the 
ifnlawful  dealings  of  the  trustee,  the  title*  of  the  purchaser 
was  not  affected  by  the  fact  that  the  trustee  was  dealing  with 
the  trust  property  for  his  own  benefit. 

3.  There  are  two  other  points  that  may  be  noticed  to- 
gether: 

The  defendant  was  not  prejudiced  by  the  refusal  of  the 
Court  to  allow  a  proposed  amendment  to  the  answer,  for  the 
reason  that  the  amendment  would  not  have  helped  the  de- 
fendant's case;  and  the  other  point,  that  the  purchaser  paid 
for  the  property  with  a  check  instead  of  gold  coin,  as  pro- 
vided in  the  deed  of  trust,  is  not  well  taken.  It  appears h'om 
the  evidence  not  only  that  a  check  was  given,  but  that  the 
money  was  actually  paid  on  the  check. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.,  Myrick,  J. 
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No.  7656. 

MARTIN,  Appellant, 

vs. 

THOMPSON  ET  AL.,  Respondents. 

AonoN — Bpplethv  —  Obaiv — Adtbi^ib  Pcmsksbioii  —  Lim)  An  action  to 
recover  the  poRBBHsioD  (or  the  Talne  thereof)  of  oertainyratit  sovnaod 
harvested  by  defendant  upon  lands  to  which  he  claimed  title,  vod  d 
whir'h  he  had  the  actual,  adverse  and  eielusiTe  possession,  eansot  be 
maintained. 
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Ix>. — ^Amkkdkd  Coxpladit — ^Pbactigb.  The  lower  Oonrt  did  sot  abase  ite 
diaeretion  in  disallowing  plaiotiif  'a  motion  to  file  a  aeoond  amended 
oomplaint.  It  does  not  appear  from  the  tranaoript  that  any  copy  of 
the  proposed  amendment  was  aenred  or  presented,  or  that  the  notica 
of  motion  pointed  ont  the  {Mreeise  ameDdment  which  plaintilT  would 
aak  leaye  to  make  or  file. 

Appeal  from  Superior  Conrt  of  San  Francisco. 

L.  Aldrich^  for  appellants. 
M.  AfuUavy,  for  respondent. 

By  the  Court: 

The  action  is  brought  to  recover  the  possession  (or  the 
Talae  thereof)  of  certain  grain  sown  and  harvested  bj  defend- 
ant upon  lands  to  which  he  claimed  title,  and  of  which  he 
had  tne  actnal,  adverse  and  exclusive  possession.  The  action 
oannot  be  maintained. 

In  HaUeck,  JSrecw/or,  vs.  Mixer  (16  Cal.  674),  a  demurrer 
to  the  oomplaint  had  been  sustained  in  the  Court  below  upon 
the  ground  that  the  complaint  showed  the  title  to  land  to  be 
involved  in  such  sense  as  precluded  the  action.  The  com- 
plaint alleged  that  the  plaintiff's  testator  was  seized  and  pos- 
sessed of  certain  real  estate  at  the  time  of  his  death,  and 
that  the  executor,  ever  since  his  appointment,  had  been  in 
posseasioyi  at  the  same;  that  persons  (whose  names  were  not 
designated)  had  entered  upon  the  lands  without  authority 
and  cut  down  timber  growing  thereon,  to  the  amount  of  three 
hnndred  cords;  that  defendant  lafterward  also  entered  upon 
tiie  premises,  without  authority,  and  removed  the  wood  tlius 
cat,  and  still  detained  it,  etc.  There  was  no  suggestion  or 
pretense  that  the  defendant,  or  any  other  person  than  plaintiff 
and  his  testator,  ever  had  possession  of  the  land  on  which  the 
wood  was  cut. 

It  was  said  by  the  Supreme  Court,  in  reversing  the  judg- 
ment of  the  District  Court,  that  the  complaint  in  HdUeck  vs. 
Mixer  did  not  show  title  to  the  land  to  be  involved  in  such 
sense  as  to  preclude  the  action.  "In  all  cases  where  the 
owner  of  real  estate  sues  for  property  severed  from  the  free- 
hold, the  action  must  rest  upon  tne  proof  in  the  first  instance 
of  title  or  right  of  possession  (or  possession)  taken  previous 
in  the  plaintiff ;  and,  if  the  position  of  the  respondent  were 
tenable,  no  action  fur  the  recovery  of  said  property  would 
ever  lie.  If  the  complaint  alleged  the  title,  it  wouul,  upon 
his  argument,  be  demurrable;  if  it  merely  alleged  ownership 
of  the  property,  the  party  tvould  be  excluded  on  the  trial  from 
the  proof  of  his  title,  or  be  nonsuited  on  its  production.  The 
true  rule  is  this :  The  plaintiff  out  of  possession  cannot  sue  for 
property  severed  from  the  freehold,  when  the  defendant  is  in 
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possession  of  the  premises  from  which  the  proper^ 
severed — ^holding  them  adversely  in  good  faith  under  claim 
and  color  of  title,  in  other  words:  The  personal  action  can- 
not  be  made  the  means  of  litigating  and  determining  the  title  to 
the  real  property  as  between  conflicting  claimants.  Bat  Uie 
rule  does  not  exclude  the  proof  of  title  on  the  part  of  the 
plaintiff  in  other  cases,  for  it  is,  as  we  have  already  ob- 
served, upon  such  proof  that  the  right  of  recovery  rests. 
^  *  *  A  mere  intruder  or  trespasser  is  in  no  position  to 
raise  the-  question  of  title  with  the  owner  so  as  to  defeat  tiie 
action."  The  Court  then  cites  with  approval  Harlanrs.  Ear- 
Ian,  15  Penn.  St.  R.  613. 

This  was  the  case  of  Harlan  ys.  Harlan.  The  plaintiff  WBi 
the  purchaser  of  certain  real  estate,  being  a  cotton  manahc- 
tory.  Certain  machinery  in  the  mill  passed  to  him  as  a  part 
of  the  freehold.  A  fixture,  part  of  the  machinery,  was  de- 
tached by  the  former  owner,  and  it  was  held  that  the  pur- 
chaser of  the  real  estate  could  maintain  replevin  for  it 

Certain  cases  were  cited  by  counsel  as  authority  to  tke 
point  that  the  action  would  not  lie,  but  Boger,  J.,  com- 
menting upon  those  cases,  pointed  out  the  distinction  be- 
tween them  and  the  case  then  at  bar. 

In  the  case  of  Harlan  vs.  Harlan,  the  title  to  the  real 
property  was  not  dispuled  by  the  defendant,  and  the  Coort 
suggested  that  it  might  be  that  the  mere  assertion  of  a  title 
would  avail  little.  ''  The  Court  looks  to  the  substance,  and 
where  it  appears  in  truth  it  is  a  trUd  of  tide  then  it  is  pro]^ 
eriy  ruled  that  replevin  is  not  the  proper  action,  but  that  it 
must  be  tried  in  another  form." 

It  was  said  in  Elliott  vs.  Powell,  10  Watts  453,  as  was  alflo 
said  in  Halleck  vs.  Mixer  {supra),  it  is  a  mistaken  supposition 
that  title  to  real  estate  mav  not  be  incidentally  tried  in  a  tran- 
sitory action,  much  less  tfiat  replevin  cannot  be  maintained 
where  the  plaintiff  can  make  title  to  the  chattel  only  bj 
making  title  to  the  land  from  which  it  was  severed.  (See. 
also,  12  John  140;  5  Marsh  341;  Wm.  Jones  243.)  The 
oases  cited  by  the  Pennsylvania  Court  in  Harlan  vs.  Harlan 
indicate  the  true  rule.  In  Mather  vs.  I\*inittf  Church  (SSerg. 
&  B.  509),  it  was  ruled  that  trover  for  gravel  from  landdoet 
not  lie  by  one  who  has  the  right  of  possession  against  one 
who  has  the  actual  adverse  possession  ''and  sets  up  title  to 
it " — that  conflicting  claims  of  title  cannot  be  tried  in  the  ac- 
tion of  trover.  To  the  same  effect  Baker  vs.  HoiixU  and 
Brown  vs.  Caldwell,  6  Serg.  4  B.  476;  10  id.  114-  The 
oases  go  to  the  point  that  where  the  property  sued  for  has 
been  severed  from  plaintiff's  land,  he  can  show  his  owaer* 
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ship  of  the  chattel  by  showing  his  ownership  of  the  land, 
unless  defendant  has,  and  had  when  the  property  was  sev- 
ered from  the  freehold,  adverse  possession  of  the  land 
claiming  title  thereto.  Of  course,  to  exclude  plaintiff's  right 
to  sue  for  the  personal  property,  defendant  must  have 
the  adverse  possession  claiming  tUU,  If  a  tenancy  or  quasi 
tenancy  exists,  the  defendant  and  occupant  not  claiming  to 
be  owner  of  the  peraonal  property,  as  owner  of  the  realty, 
the  reason  for  precluding  the  personal  action  does  not  exist. 
{Harlan  vs.  HarlaUy  supra;  Jphrrand  vs.  Thompson^  5  B.  & 
Aid.  826;  Mooers  vs.  Waity  9  Wend.  104.) 

But  we  find  nowhere  (except  in  Kimball  vs.  Lohmas,  31 
Oal.  159,)  that,  with  respect  to  the  right  of  a  plaintiff  to  re- 
sort to  replevin,  a  distinction  exists  between  a  defendant  in 
adverse  possession  of  the  land,  claiming  title  by  writing,  and 
a  defendant  in  adverse  possession,  claiming  title  without 
any  written  foundation  for  the  claim.  The  distinction  seems 
to  have  been  suggested  by  a  phrase  employed  in  the  opinion 
of  HaUeck  vs.  Mixer ^  with  reference  to  a  holding  adversely 
"in  good  faith,"  etc. 

But  the  case  now  before  us  differs  in  two  respects  from 
Kimball  vs.  Lohmas:  First — ^The  defendant  claims  a  right  to 
the  possession  under  color  of  title.  Second — The  grain,  the 
subject  of  the  present  controversy,  was  sown  while  defend- 
ant was  in  the  adverse  possession  of  the  land.  It  did  not 
exist,  even  potentially,  while  plaintiff  had  possession  of  the 
land — ^if  plaintiff  ever  had  possession  of  the  land. 

The  present  is  also  unlike  the  case  of  Atherton  vs.  Fowler 
(96  XJ.  8.  513).  There  the  hay,  the  subject  of  controversy, 
was  cut  from  the  meadows  set  in  grass  by  plaintiff's  testator. 
And  besides,  in  that  case,  the  District  Court  of  the  State, 
"having  ffiven  the  law  on  the  subject  very  clearly'* — (in 
favor  of  plaintiff's  right  to  maintain  the  action) — and  inas- 
much as  it  related  to  '*  a  doctrine  not  affected  by  the  Con- 
stitution or  laws  of  the  United  States,"  the  Supreme  Court 
of  the  United  States  held,'  they  ^*  must  take  it  to  have  been 
correctly  expounded  to  the  jury."    (96  U.  S.,  p.  515.) 

There  is  no  precedent  for  an  action  like  the  present,  and 
no  good  reason  why  this  should  be  made  a  precedent. 

We  cannot  say  the  Court  abused  its  discretion  in  disallow- 
ing plaintiff's  motion  to  file  a  second  amended  complaint.  It 
does  not  appear  from  the  transcript  that  any  proposed 
amendment  was  served  or  presented,  or  that  the  notice  of 
motion  pointed  out  the  precise  amendment  which  plaintiff 
would  ask  leave  to  make  or  file. 

Judgment  and  order  ajfirmed. 
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Abstracts  of  Becent  Decisions. 


CONFUOT  OF  LiLW — LOAN  BT  A  CiTIZBIf  OF  OkB   StATB  TO  Cmm 

OF  Another.  A  citizen  of  one  State  may  loan  money  to  a  citiagen 
of  another  State  and  contract  for  the  rate  of  interest  allowed  b^ 
the  laws  of  the  latter  State,  although  the  legal  rate  of  interest 
allowed  is  greater  in  such  State  than  in  the  State  where  the  con- 
tract is  made  and  in  which  it  is  to  be  performed.  Where  it 
Appears  upon  the  face  of  the  contract  that  such  was  the  intention 
of  the  parties,  it  constitutes  an  exception  to  the  rule  that  ihe  law 
of  the  place  where  the  contract  is  made  must  govern  in  expound- 
ing and  enforcing  it.  Where  a  citizen  of  New  York  loaned 
money  to  a  citizen  of  Nebraska,  secured  by  bond  and  mortgage 
on  land  in  Nebraska,  the  money  being  funiished  in  New  York 
and  the  mortgage  being  executed  in  Nebraska,  and  the  statate 
of  New  York  limiting  the  right  to  interest  on  loans  at  6  per  cent 
per  annum,  and  being  highly  penal,  while  the  statute  of  Ne- 
braska allowed  the  rate  of  10  per  cent,  per  annum,  hdd,  that  the 
contract  reserving  10  per  cent,  interest,  the  le^  rate  in  Ne- 
braska, was  not  usurious,  notwithstanding  that  it  was  made  in 
New  York  and  was  to  be  performed  in  that  State.  See  Arnold  ts. 
PoUer,  22  Iowa  194;  Newman  yb.  Kershaw,  10  Wis.  333;  FiZc^m 
Camp,  13  id,  221;  BoMnson  vs.  Bland,  2  Barr.  1077,  U.  S.  Circ. 
€t.  Nebraska.  Kellogg  vs.  Miller.  (13  Feb.  Rep.  198.)  (2$ 
Alb.  L.  J.  499). 

Negotiable  Instbumemt — ^Transfbb  bt  Assionuent.  Where  the 
holder  of  a  negotiable  instrument  payable  to  his  order  instead 
of  indorsing  it  transfers  title  to  it  by  a  separate  instrument  which 
purports  to  "  assign,  sell,  transfer  and  set  over  "  the  instrument, 
the  assignee  does  not  take  the  note  freed  from  the  equities,  bat 
it  is  subject  to  the  same  defenses  that  existed  against  it  in  the 
hands  of  the  assignor.  The  note  was  transferabfe  by  indorse- 
ment,  and  was  not  transferred  in  that  way  but  by  assignment. 
The  assignee  obtained  no  title  to  enable  him  to  sue  except 
in  the  name  of  the  payee.  Bedmond  vs.  Siansbury,  24  MIcIl 
445;  Bobinson  vs.  Wilkinson,  38  id,  299 ;  Aniba  vs.  Yeomam, 
39  id,  171.  And  hence  no  title  sufficient  to  preclude  the  maker 
from  setting  up  equities  coeval  with  the  inception  of  the  paper. 
Gibson  vs.  JUiller,  29  Mich.  355 ;  Franklin  Bank  vs.  Baymend,  3 
Wend.  69 ;  Hedges  vs.  Sealey,  9  Barb.  214 ;  Midler  vs.  Fonder, 
55  N.  Y.  325  ;  Trust  Co,  vs.  Nat.  Bank,  101  U.  S.  68 ;  Moorr 
vs.  Miller,  6  Or.  254 ;  25  Am.  R.  518 ;  Haskell  vs.  Mitchell,  53 
Me.  468;  Clark  vs.  Whitaker,  60  N.  H.  474;  9  Am.  R.  286;  Lsn- 
caster  Nat,  Bank  vs.  Taylor,  100  Mass.  18 ;  Whistler  vs.  Former, 
14  C.  B.  (N.  S. )  248.  Michigan  Sup.  Ct. ,  April  5,  1882,  Spimvig 
vs.  Sullivan,  26  Alb.  L.  J.  499. 
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The  following  amendment  to  Bole  17  of  the  U.  S.  Circuit  and 
TT.  S.  District  Court,  respecting  costs,  has  just  been  made  and 
filed: 

Bule  17  of  this  Court  is  hereby  amended  so  as  to  read  as 
follows: 

Bule  17,  Memorandum  of  Costs. — The  party  in  whose  fayor  a 
judgment  at  law  or  decree  in  equity  is  rendered,  and  who  claims 
his  costs,  shall,  within  fiye  days  after  the  rendition  of  the  yerdict, 
or  after  notice  of  the  decision  of  the  Court,  referee,  or  commis- 
sioner—K>r  if  the  entry  of  judgment  or  decree  on  the  yerdict  or 
decision  is  delayed  by  order  of  the  Court,  then  before  such  entiy 
is  made — deliyer  to  the  clerk  of  the  Court,  and  serye  on  the 
attorney  or  solicitor  of  the  adyerse  party,  a  copy  thereof,  together 
with  a  notice  of  application  to  haye  the  same  taxed,  a  memoran- 
dum of  his  costs  and  necessary  disbursements  in  the  action  or 
proceeding,  distinctly  specifying  each  item,  so  that  the  nature 
of  the  charge  can  be  readily  understood;  which  memorandum 
shall  be  yerified  by  the  oath  of  the  party,  or  his  agent,  attorney 
or  solicitor,  or  by  the  clerk  of  such  attorney  or  solicitor,  stating 
that  the  items  are  correct,  and  that  the  disbursements  haye  been 
necessarily  incurred  in  the  action  or  proceeding,  and  shall  be  ac- 
companied by  the  eyidence  of  serrice  thereof^  and  of  said  notice , 
upon  the  attorney  or  solicitor  of  the  adyerse  party. 
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Notdoe  of  the  decision  may  be  by  the  presence  of  the  attorney 
or  solicitor  at  its  annonncement,  or  by  written  notice  from  the 
clerk  of  the  Court,  or  the  attorney  or  solicitor  of  the  adyerse 
party. 

The  notice  shall  specify  the  hour  at  which  application  to  the 
clerk  to  tax  the  costs  will  be  made,  and  shall  not  be  less  than 
one  nor  more  than  three  days  from  the  date  of  the  notice.  Upon 
a  failure  to  file  such  memorandum,  notice  and  evidence,  the 
costs,  other  than  the  clerk's  costs,  (which  may  be  inserted  in  the 
judgment  or  decree  without  such  memorandum)  shall  be  deemed 
waived. 

In  all  cases  where  compensation  is  claimed  for  keeping  personal 
property  attached  or  taken  on  mesne  process,  the  party  deliver- 
ing to  the  clerk  such  memorandum  of  costs  shall  annex  thereto 
the  petition  of  the  marshal,  under  oath,  fully  setting  forth  the 
facts  out  of  which  such  claim  for  compensation  arose :  stating  the 
character,  amount  and  value  of  the  property  attached  or  taken; 
the  facts  showing  the  necessity  for  employing  a  keeper,  or  rent- 
ing a  room,  or  other  acts  performed  in  keeping  said  property, 
and  the  reasonable  necessary  value  of  the  services,  in  such 
manner  that  the  Court  can  determine  from  the  facts  the  proper 
compensation  to  be  allowed.  And  the  said  facts  so  set  out  may 
be  controverted  by  the  opposing  party  in  the  mode  provided  in 
Rule  18,  and  thereupon  the  clerk  shall  allow  and  fix  such  amount 
as  he  shall  deem  reasonable,  as  in  the  case  of  other  items  of  costs 
subject  to  appeal,  as  in  other  cases  provided  in  these  rules. 

Lorenzo  SA¥rrER,  Circuit  Judge. 

O.  Hoffman,  Dist.  Judge. 
January  15,  1883. 


In  a  suit  involving  the  liability  of  commofL  carriers,  the 
Supreme  Court  holds  that  in  accordance  with  the  common  law, 
it  is  ruled  that  a  carrier  is  responsible  only  for  the  extent  of  his 
own  route  and  for  safe  storage  or  deliveiy  to  the  next  carrier. 
The  Supreme  Court  also  decides  that  all  animals  imported  for 
breeding  purposes  must  be  admitted  free  of  duty,  regardless  of 
Treasury  regulation.  Only  animals  of  a  ''superior  stock"  will 
be  admitted  free. 
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Supreme  Court  of  California. 


In  Bank. 


[Filed  December  12,  1882.] 

No.  8482. 

NEHEBA8,  Bebpondent, 

THE  CENTRAL  PACIFIC  RAILROAD  COMPANY, 

Appellant. 

KacojosNOK — AocnDBiiT  —  Loooxorrri — Bkll — Tbbbs — Tbain  Whistls — 
Eyidbncb.  Action  by  a  father  for  damages  for  the  loss  of  his  flye 
children,  the  eldest  of  whom  was  but  sixteen  and  the  youngest  flye 
years  of  age.  The  accident  was  caused  by  a  locomotive  colliding 
with  a  wagon  in  which  the  children  were  driving.  Hdd,  there  was 
evidence  going  to  show  negligence  on  the  part  of  the  defendant;  at  the 
time  of  tiie  accident  the  train  was  behind  time,  and  running  at  a 
higher  than  the  usual  rate  of  speed;  the  bell  was  not  rung  nor  the 
whistle  blown;  encalyptas  trees,  planted  by  defendant  along  its  track 
and  within  its  right  of  way,  prevented — in  connection  with  some 
neighboring  orchards — an  approaching  train  from  being  seen  by  those 
approaching  the  highway  until  the  traveler  should  reach  a  point  very 
.  close  to  the  railroad  track;  a  wind  was  blowing,  which  caused  the  trees 
to  rustle. 

Id. — Id.  The  Oourt  would  not  be  justified  in  holding  that  the  testimony 
was  not  such  as  entitled  plaintiff  to  have  it  submitted  to  the  jury, 
or  that,  being  so  submitted,  it  was  not  sufficient  to  support  the  verdict 
finding  negligence  on  the  part  of  defendant. 

Id. — Id.  There  was  not  such  contributory  negligence  on  the  part  of  deceased 
as  precludes  a  recovery. 

Id. — Yixw.  Where  the  view  is  obstructed  so  that  parties  crossing  a  railroad 
cannot  see  an  approaching  train,  the  exercise  of  greater  care  and 
caution  is  required  on  both  sides.  Those  in  charge  of  the  train  should 
approach  the  crossing  at  a  less  rate  of  speed  and  use  increased  dill* 
gence  to  give  warning  of  its  approach. 

Id. — DzLzoBNOB — Cheldbbm.  It  is  by  no  means  clear  that  the  children  could 
have  escaped  by  the  exercise  of  the  utmost  coolness  a^d  discretion. 
But  in  such  cases  such  a  degree  of  care  is  never  required  of  those 
traveling  a  highway.  Certainly  the  children  were  not  bound  to  exercise 
mors  care  than  a  prudent  man  approaching  such  a  place  would 
ordinarily  exercise  for  his  protection.  There  is  no  proof  that  they 
were  heedless,  and,  under  all  the  circumstances  surrounding  the  acci- 
dent, it  was  for  the  jury  to  determine  whether  they  exercised  that 
care  which  the  law  requires  of  them. 

Id. — Id. — DAXAOjn.    The  damages    awarded — $10,800 — are  not  excessive. 

Id. — Loss  OF  Sbbvioi.  In  these  cases  the  jury  are  not  limited  to  the  actual 
pecuniary  injury  sustained  by  the  plaintiff  by  reason  of  the  loss  of  the 
services  of  hu  children. 
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Id. — OoMTBZBtrroBT  KEOLzasHcn.  If  it  oleariy  appears  from  tha  nsdi^Qiad 
facta,  jadged  of  in  the  light  of  that  oommon  knowledge  and  eiparisiifle 
of  which  Oonrta  are  bonnd  to  take  notice,  that  a  puty  h«8  not  ezer- 
dsed  snch  care  as  men  of  common  pradenoe  oanally  ezereiBe  \n  poa- 
tions  of  like  exposure  and  danger,  the  qnestion  of  negligence  is  one 
of  law  to  be  decided  by  the  Oonrt.  In  iJl  other  eases,  tiie  qnestum 
mnst  be  submitted  to  the  jnry  nnder  proper  instractions. 

Id. — Id.  Oontribntory  negligence  on  the  part  of  the  injured  pazty  is  s 
matter  of  defense  to  be  proved  affirmatiyely  by  the  defendant,  noless 
it  can  be  inferred  from  circumstances  proTcd  by  the  plaintiif. 

Appeal  from  Superior  Courts  Alameda  County. 

W,  H,  L.  Barnes^  for  appellant. 
loote  and  Moore,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Except  in  one  aspect  of  the  case  we  need  not  allude  to  the 

Sathetic  side  of  the  accident  which  in  an  instant  brought 
eath  to  five  children,  the  eldest  of  whom  was  but  sixteen 
and  the  youngest  but  five  years  of  age.  The  action  is  by 
the  father  against  the  railroad  company  for  damages  for  the 
loss  of  his  children.  If  there  was  no  negligence  on  the  part 
of  the  defendant,  of  course  the  plaintiff  cannot  recover. 
And  even  if  there  was  great  negligence  on  its  part,  yet  if  the 
accident  was  brought  about  in  part  b^  a  want  of  ordinary 
care  on  the  part  of  the  deceased,  a  like  result  must  follow. 
The  first  inquiry,  therefore,  is:  Is  there  any  evidence 
going  to  show  negligence  on  the  part  of  the  defendant? 

The  accident  occurred  in  the  afternoon  of  a  lovely  day  in 
May.  The  children  killed  were  returning  home  from  a  May- 
day picnic,  in  a  light  wagon  drawn  by  one  gentle  horse. 
The  eldest— a  ffirl  of  sixteen — was  driving.  She  was  ac- 
quainted with  the  highway  over  which  she  was  passing,  and 
with  the  point  at  which  it  was  crossed  by  the  rauroad  track. 
Several  persons  in  vehicles  preceded  her  on  the  highway, 
and  had  crossed  the  railroad,  the  nearest  one — Meeks — ^being 
some  400  feet  in  advance;  and  she  was  followed  by  a  boy 
thirteen  years  old,  at  a  considerable  distance  in  the  rear. 
On  the  railroad,  about  335  feet  from  the  point  of  crossing, 
was  a  covered  bridge.  On  either  side  of  the  railroad,  be- 
tween the  bridge  and  its  intersection  with  the  highway,  were 
a  number  of  eucalyptus  trees,  planted  by  the  defendant,  and 
which  had  attained  such  size  as,  according  to  some  of  the 
testimony  in  the  case,  prevented — in  connection  with  some 
neighboring  orchards — ^an  approaching  train'  from  being 
seen  by  those  traveling  the  highway,  until  the  traveler  should 
reach  a  point  very  close  to  the  railroad  track.     There  is  also 
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eTidence  going  to  show  that  at  the  time  of  the  accident  the 
train  was  slightly  behind  time,  and  was  ranning  at  the  sate 
of  from  33  to  35  miles  per  hour^  whereas  the  rate  at  which 
the  trains  usually  ran  at  that  point  was  from  25  to  30  miles 
an  hour.  Further,  there  was  some  evidence  tending  to  show 
that  the  bell  was  not  rung  nor  the  whistle  blown.  In  the 
recent  case  of  Kellogg  vs.  Jv.  F.  (7.  dt  Evdson  B.  B.  B.  Co., 
reported  in  79  N.  Y.  72,  the  only  negligence  on  the  part  of 
the  defendant  submitted  to  the  jury  was  its  omission  to  ring 
the  bell  at  the  crossing,  and  the  Court  of  Appeals  held  in 
that  case  that  while  there  was  a  great  preponderance  of  evi- 
dence that  the  bell  was  run^,  the  Court  could  not  say  that 
there  was  not  some  conflict  in  the  evidence  upon  that  ques- 
tion proper  for  submission  to  the  jury.  ' '  There  was  some 
evidence/'  said  the  Court,  "tending  to  show  the  bell  was  not 
rung,  and  we  cannot  say  as  matter  of  law  that  the  jury  was 
bound  to  disregard  it." 

In  the  case  before  us,  the  engineer  and  fireman  of  the  loco- 
motive were  on  the  stand  as  witnesses,  and  neither  of  them 
was  asked  as  to  whether  the  bell  was  rung  or  the  whistle 
blown.  The  engineer  testified  that  when  he  first  saw  the 
children  they  were  within  about  ten  feet  of  the  railroad 
track,  and  that  the  train  was  between  the  bridge  and  the 
crossing ;  that  he  at  once  put  on  the  air-brake,  but  to  stop 
the  train  was  out  of  the  question.  The  boy  spoken  of,  who 
appears,  from  his  testimony  as  reported  in  the  record,  to  be 
a  bright  lad,  testified  that  from  the  position  he  occupied  on 
the  highway  he  heard  the  rumble  of  the  train  as  it  passed 
through  the  covered  bridge,  but  that  he  did  not  hear  tne  bell 
nor  tne  whistle;  l^at  he  was  in  a  position  where  he  could 
have  heard  them,  and  that  he  was  in  the  habit  of  hearing 
them  at  that  point,  having  occasion  frequently  to  pass  there; 
while,  on  the  other  hand,  the  witness  Meeks  testified  that 
frmn  his  position  he  heard  both  the  bell  and  the  whistle. 

It  was  for  the  jury  to  pass  upon  the  effect  of  this  testi- 
mony. Besides,  the  increased  speed,  under  the  circum- 
stances appearing,  certainly  tended  to  show  negligence  on 
the  part  of  the  defendant. 

It  was  held  in  the  case  of  the  ContinerUal  Improvement 
Company  vs.  Stead,  5  Otto  163,  that  "where  the  view  is  ob- 
structed so  that  parties  crossing  the  railroad  could  not  see 
an  approaching  train,  the  exercise  of  greater  care  and  cau- 
tion was  required  on  both  sides.  Those  in  charge  of  the 
train  should  approach  the  crossing  at  a  less  rate  of  speed, 
and  use  increased  diligence  to  give  warning  of  its  approach.'* 
And  in  the  case  of  the  Louisville  G.  and  L.  BaUroad  Com- 
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pany  tb.  Ooetz,  Adminisirairtx^  decided  by  the  Court  of  Ap- 
peals of  Kentodcj,  September  13,  1881,  the  crossing  of  a 
turnpike  by  the  railroad  train  ''on  a  descending  grade,  nm- 
ning  thirty  miles  or  more  an  hoar,  with  no  other  signal  or 
warning  than  a  whistle  within  seventy  yards  of  the  crossiDg, 
to  warn  those  traveling  on  the  turnpike  of  its  approach," 
was  of  itself  held  culpable  negligence.     (12  Reporter  618.) 

CSlearly,  we  would  not  be  justified  in  holding  that  the  tes^ 
timony  in  the  case  now  here  was  not  such  as  entitled  the 
plaintiff  to  have  it  submitted  to  the  jury,  or  that,  being  so 
submitted,  it  is  not  sufficient  to  support  the  verdict  of  the 
jury  finding  negligence  on  the  part  of  defendant. 

Next,  was  there  such  contributory  negligence  on  the  part 
of  deceased  as  precludes  a  recovery  by  the  plaintiff? 

On  this  branch  of  the  case  the  law  is:  ''If  it  clearly  ap- 
pears from  the  undisputed  facts,  judged  of  in  the  light  of 
that  common  knowledge  and  experience  of  which  Courts  are 
bound  to  take  notice,  that  a  party  has  not  exercised  such 
care  as  men  of  common  prudence  usually  exercise  in  posi- 
tions of  like  exposure  and  danger,  the  question  of  negli- 
gence is  one  of  law  to  be  decided  by  the  Court.  In  all  o&er 
cases  the  question  must  be  submitted  to  the  jtiiT  under 
proper  instructions.''  (Fernandez  vs.  Sac,  City  Bauioay,  52 
Cal.  52,  and  the  numerous  authorities  there  cited.) 

This  being  the  law,  we  are  of  opinion  that  the  present 
case  was  properly  submitted  to  the  jury,  and  that  there  is 
no  valid  reason  for  disturbing  their  finding  that  there  was  no 
contributory  negligence  on  the  part  of  the  deceased. 

It  has  already  been  decided  here  that  contributory  nedi- 
gence  on  the  part  of  the  injured  party  is  a  matter  of  de- 
fense, to  be  proved  affirmatively  by  the  defendant,  unless  it 
can  be  inferred  from  circumstances  proved  by  the  plaintiff. 
(Bobimon  vs.  W.  P.  B.  B.  Co. ,  48  Cal.  426,  and  authorities 
there  cited.) 

A  part  of  the  circumstances  in  the  present  case  have 
already  been  detailed.  It  has  been  seen  that  the  chUdren 
were  preceded  a  considerable  distance  on  the  highway  bj 
the  witness  Meeks.  Some  distance  ahead  of  him  wbs 
"Smalley*s  Stage,*'  in  which  were  a  number  of  people.  As 
Meeks  approached  the  railroad  track  he  noticed  that  the 
passengers  in  the  stage  were  waving  their  hats  and  hand- 
kerchiefs at  him,  but  he  did  not  understand  why.  As  he 
crossed  the  track  he  looked  down  it  and  saw  the  train  at  a 
distance,  as  he  supposes,  of  from  1500  to  2000  feet  beymid 
the  bridge.  Meeks,  who  was  driving  a  good  team,  at  a  good 
gait,  passed  the  railroad  track,  and,  observing  tiiat  the  pas- 
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sengers  in  the  stage  continued  to  wave  their  hats  and  hand- 
kerchiefs, stopped  and  looked  back  to  see  if  there  was  not 
some  one  behind  him  to  whom  they  were  waving,  and  saw 
the  wagon,  in  which  were  the  children,  coming  up  the  grade 
that  leads  up  to  the  track  at  the  crossing.  Meeks  further 
testified  that  when  the  children  got  close  to  the  track  they 
seemed  to  have  discovered  the  train  and  to  urge  the  horse 
on,  and  that  the  horse,  as  the  train  approached,  swerved  to 
the  left,  and  a  moment  after  he  saw  the  horse  in  the  air. 

It  will  be  borne  in  mind  that  the  testimony  went  to  show 
that  because  of  intervening  trees,  those  traveling  along  the 
highway  in  the  direction  the  children  were  going  could  not 
see  an  approaching  train  until  they  had  reached  a  point  very 
near  the  railroad  track.  A  part  of  the  trees  that  thus  ob- 
scured the  view  were  planted  and  permitted  to  grow  by  the 
defendant  along  its  track,  and  witnin  its  right  of  way.  At 
the  time  of  the  accident,  according  to  tne  testimony  of 
Meeks,  a  wind  was  blowing,  which  caused  the  trees  to  rustle; 
and  this,  it  may  be,  prevented  the  children — who  were  much 
nearer  the  railroad  track,  and  consequently  much  nearer  the 
trees,  than  were  Meeks  or  the  boy — from  hearing  the  rum- 
bling of  the  train,  while  both  Meeks  and  the  boy  did  hear 
it,  according  to  their  testimony.  It  is  not  to  be  presumed 
that  the  girl  who  was  driving,  recklessly  or  carelessly  im- 
periled her  own  life  and  the  lives  of  her  younger  brothers 
and  sisters.  And  from  the  testimony  of  the  engineer  of  the 
locomotive,  as  well  as  that  of  Meeks  and  the  boy,  it  is  quite 
certain  that  the  children  must  have  been  dangerously  near 
the  track  before  they  were  made  aware  of  the  approach  of 
the  train.  The  engineer,  according  to  his  testimony,  was  in 
the  cab  and  on  the  lookout.  When  he  first  saw  them  they 
were  within  about  ten  feet  of  the  track;  and  as  he  saw  the 
horse  before  he  saw  the  children,  it  is  not  probable,  if  possi- 
ble, that  they  could  have  seen  the  train  until  they  reached  a 
point  dangerous  in  the  extreme.  The  engineer  further  tes- 
tified that  the  horse  was  on  a  trot  when  he  first  saw  him, 
stopped  when  within  about  five  feet  of  the  track,  turned  his 
head  to  the  driver's  left,  and  then  started  on  again,  when 
the  crash  came.  As  the  train  was  running  at  a  rapid  rate, 
and  was  between  the  bridge  and  the  crossing  when  the  horse 
was  first  discovered,  of  course  all  of  this  could  have  taken 
at  most  but  a  few  seconds  of  time.  It  is  by  no  means  clear 
that  the  children  could  have  escaped  by  the  exercise  of  the 
utmost  coolness  and  discretion.  But  in  such  cases,  such  a 
a  degree  of  care  is  never  required  of  those  traveling  a  high- 
way.    Certainly  these  children  were  not  bound  to  exercise 
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more  oare  than  a  pmdent  man  approaching  snch  a  plaee . 
would  ordinarily  exercise  for  his  protection.  (Anthorities 
9upra,  and  Schierhold  vs.  N.  B.  and  M.  B.  B.  Co.,  40  Cal.  417; 
Bicharcbon  vs.  N.  Y.  Central  B.  B.,  45  N.  T.  846;  En^  ts. 
Hudson  B.  B.  B.  Co.,  36  N.  T.  9,)  There  is  no  proof  that 
they  were  heedless,  and  under  aJl  the  circumstances  sra- 
rounding  the  accident,  we  think  it  was  for  the  juiy  to  deter- 
mine whether  they  exercised  that  care  which  the  law  required 
of  them. 

There  only  remains  to  be  considered  whether  the  damajges 
awarded  the  plaintiff  by  the  jury — $10,800 — are  excessive. 

It  is  not  claimed  by  the  learned  counsel  for  the  appellant 
that  this  is  so,  unless  the  law  be,  as  claimed  by  him,  wattbe 
jury  was  limited  to  the  actual  pecuniary  injury  sustained  bj 
the  plaintiff  by  reason  of  the  loss  of  tiie  services  of  bis 
children.  Such  is  not  the  law  in  this  State.  (Code  of  Ciyil 
Procedure,  Sees.  376  and  377;  Beeaon  vs.  Green  Mountain  G> 
M.  Co.,  57  Cal.  37;  Cook  vs.  day-street  Hill  Co.,  9  Pac.  O.L 
J.  606.) 

In  view  of  the  rule  of  damages  prevailing  here,  we  cannot 
be  reasonably  expected  to  hold  that  for  such  a  loss  as  the 
plaintiff  in  this  case  sustained,  the  amount  awarded  him  by 
the  jury  was  excessive. 

Judgment  ajfirmed. 

We  concur:  McKinstry,  J.,  Sharpstein,  J.,  Morrison,  C.J- 


In  Bank. 


[Filed  December  27,  1882.] 
Nos.  8406,  8407. 

SWAMP  LAND  DISTRICT  No.  121,  Appellant, 

vs. 
HAGQIN,  Respondent. 

Swamp  Land — Absbsbmbnt — Complaimt — JuBiea>icnoN — Poz^ixioal  Ooi»- 
AcT  OF  Mabch  28,  1868 — Oobpobation.  A  swamp  land  distnct 
organized  under  the  Aot  of  1868  cannot  proceed  to  Ictj  aasessmeiiti 
and  recover  the  same  under  the  provisions  of  the  Political  Code. 

Id. — Plbadzmq.  The  right  to  proceed  under  any  particular  Act  is  juiudn* 
tional,  and  must  be  pleaded. 

Appeal  from  Superior  Court,  Eern  County. 

Smith,  and  Stetson  dk  Houghton^  for  appellant. 
Louis  T.  Haggin,  for  respondent. 
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MoEiNSTBY,  J.y  delivered  the  opinion  of  the  Court: 

The  action  is  brought  to  enforce  liens  for  assessments 
upon  tracts  of  land  belonging  to  defendant  within  a  Swamp 
Ljand  District. 

A  demurrer  to  the  complaint  was  sustained  in  the  Court 
below,  and,  plaintiff  having  declined  to  amend,  final  judg- 
ment was  entered  in  favor  of  defendant,  from  which  judg- 
ment plaintiff  has  appealed. 

It  IS  contended  by  respondent  that  it  appears  in  the  com- 
plaint the  district  was  created  and  organized  under  the  Act 
of  March  28,  1868,  while  the  further  averments  show  that 
the  assessments  were  attempted  to  be  made  under  the  pro- 
visions of  the  Political  Code. 

Inasmuch  as  it  is  not  alleged  that  plaintiff  was  reorganized 
under  Section  3478  of  the  Political  Code,  the  demurrer  was 
properly  sustained,  if  respondent  correctly  construes  the 
complaint.     (Bee,  Diat.  No.  3  vs.  Kennedy^  o8  Cal.  124.) 

The  averments  of  the  complaint  with  reference  to  the 
creation  and  existence  of  plaintiff  as  a  Beclamation  District 
are  as  follows:  ''That,  as  plaintiff  is  informed  and  believes^ 
plaintiff,  Swamp  Land  District  Number  One  Hundred,  and 
Twentv-one,  is,  and  ever  since  the  22d  day  of  December, 
1870,  nas  been,  a  municipal  corporation,  to  wit:  a  Swamp 
Land  District,  or  Beclamation  District,  created,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
California,  claiming  in  good  faith  to  be  a  corporation,  and  a 
Swamp  Land  Beclamation  District,  and  as  such  doing  busi- 
ness and  exercising  corporate  powers  and  the  powers  of  a 
Swamp  Land  District  under  tiie  laws  of  the  State  of  Cali- 
fornia. That  said  district  was  established  by  an  order  of 
the  Board  of  Supervisors  of  the  county  of  Kern,  in  the  State 
of  California,  which  order,  as  plaintiff  is  informed  and  be- 
lieves, was  duly  given  and  made,"  etc. 

No  force  can  be  given  to  the  allegation  that  plaintiff 
claimed  "in  good  faith  "  to  be  a  corporation.  It  is  urged  by 
appellant,  however,  that,  if  it  was  a  corporation  de  facto 
when  the  assessment  was  levied,  defendant  can  neither  ob- 
ject that  it  had  no  legal  existence  nor  that  the  assesment  was 
not  levied  in  accordance  with  the  statute  in  force  and  appli- 
cable to  the  particular  district.  But  the  action  is  not 
brought  to  determine  the  right  of  the  plaintiff  to  property 
owned  by  it  in  ordinary  proprietorship,  or  to  enforce  a  con- 
tract entered  into  with  a  third  person.  It  is  an  attempt  to 
enforce  a  burden  imposed  in  invitum  upon  the  property 
of  another,  and  can  be  maintained  only  in  case  the  author- 
ity to  impose  it  was  conferred  by  statute.     (2  Dillon  Mun. 
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Cor.,  3d  Ed.,  763,  769.)  If  the  mode  of  levying  theassdss- 
ment  must  be  found  in  the  statnte,  and  if  the  mode  differs 
in  case  the  corporation  was  formed  under  one  statute  from 
that  which  may  be  pursued  by  a  corporation  formed  under 
another  statute,  it  would  seem  to  follow  that  a  complaint  is 
insufficient  unless  it  appears  from  it  that  the  corporation  was 
formed  under  the  law  which  authorizes  the  levy  of  the  assess- 
ment in  the  mannei'  in  which  it  is  alleged  to  have  been  levied. 
The  power  is  measured  by  the  mode,  since  the  statute 
under  which  the  corporation  exists  limits  the  exercise  of  the 
power  to  the  mode  therein  provided.  The  right  to  proceed 
under  any  particular  Act  is  jurisdictional,  and  must  be 
pleaded.     (Rec,  Dist.  vs.  Kennedy,  supra,) 

But  here  it  appears  affirmatively  that  the  corporation  was 
organized  under  the  Act  of  1868.  It  is  said  by  appellant 
the  averment  that  the  Heclamation  District  was  '*  estab- 
lished "  by  order  of  the  Board  of  Supervisors  is  not  the 
equivalent  of  an  averment  that  plaintiff  was  incorporated  by 
such  order,  and  that  the  Board  alone  could  not  incorporates 
district.  Further,  that  the  averment  of  corporate  existence 
*'  ever  since  December,  1870,"  is  immaterial;  the  only  mate- 
rial allegations  being  that  the  district,  existing  as  a  corpora- 
tion, levied  an  assessment.  But  this  is  a  refinement  which 
we  cannot  recognize  as  relieving  the  plaintiff  of  the  natoral 
purport  of  the  words  employed.  Tnere  are  manifest  and 
apparently  sufficient  averments  that  the  district  was  estab- 
lished by  an  order  of  the  Board  of  Supervisors  *•  duly  given 
and  made,  '*  and  that  the  plaintiff  has  been  a  corporation 
since  December  22, 1870.  Tne  district,  therefore,  was  estab- 
lished by  order  of  the  Board  of  Supervisors ;  that  is,  the 
judgment  of  the  Board,  which,  followed  by  other  statutory 
steps,  clothed  the  district  with  the  powers  of  a  corporation, 
was  had  and  made  prior  to  the  adoption  of  the  Political 
Code.  The  order  was  made  while  the  Act  of  1868  was  in 
force;  and  prior  to  the  adoption  of  the  Political  Code,  there 
was  no  statute  under  which  the  Board  of  Supervisors  could 
make  such  an  order,  except  the  Act  of  1868.  It  would  seem 
plain  that  the  averments  of  the  complaint,  fairly  construed, 
show  the  plaintiff  to  have  acquired  the  rights  of  a  corpora- 
tion, as  a  Swamp  Land  District,  under  the  Act  of  1868. 

The  averments  with  respect  to  the  mode  of  assessment  are 
unmistakably  averments  of  the  Acts  required  by  the  Political 
Code.  The  complaint  follows  exactly  the  language  of  Sec- 
tion 3456  (et  sea,)  of  that  Code  concerning  flie  levying  of 
assessments.  It  would  extend  this  opinion  unnecessarily  to 
enter  into  details,  but  a  comparison  of  the  averments  of  Ae 
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complaint  with  the  Act  of  1868  and  with  the  Political  Code 
clearly  shows  that,  wherever  the  reqairements  of  tlie  former 
differ  from  those  of  the  latter,  the  Act  of  1868  has  been  ig- 
nored. 

It  is  nrged  by  appellant  that  the  district  may  claim  to  exist 
nnder  the  Act  of  March  27,  1874.  (Stats.  1873-4,  p.  721.) 
That  Act  recognizes  the  existence  of  the  district,  but  does  not 
in  terms  refer  its  origin  to  any.  particular  Act  of  the  Legisla- 
ture. It  does,  however,  in  express  terms  require  that  Swamp 
Land  District  Number  116  (claimed  by  plaintiff  to  be  the 
district  now  known  as  Number  121)  shall  have  an  extended 
time  to  complete  its  works  of  reclamation  ''in  accordance 
with  an  Act  to  provide  for  the  management  and  sale  of  the 
lands  belonging  to  the  State,  approved  March  28,  1868.'* 

Judgment  affirmed. 

We  concur:  Boss,  J.,  Sharpstein,  J.,  Morrison,  C.  J., 
Myrick,  J. 


Department  No.  2. 


[Filed  January  4,  1883.] 
No.  8613. 

TIBBETS,  Appellant,  vs.  ROLFE  bt  al..  Respondents. 

Dbmitsxkb — OoKVLAiNT.  In  this  case  the  Oonrt  below  sustained  a  demurrer 
to  the  ooinplaint.  The  demurrer  was  on  the  grounds,  among  others, 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  it  was  ambiguous,  unintelligible  and  uncertain, 
spNBdfying  the  particulars.  Held,  the  demurrer  might  properly  be  sus- 
tained upon  either  of  the  grounds  above  referred  to. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

L.  C,  IHbbeta,  for  appellant. 

C.  W.  (7.  BoiaeU,  for  respondents. 

By  the  Court  : 

The  complaint  in  this  case  was  demurred  to  on  several 
grounds,  among  others  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  it  is  ambiguous,  unin- 
telligible and  uncertain,  specifying  in  what  particulars  it  was 
80.  The  Court  sustainea  the  demurrer,  and  the  question 
whether  the  Court  erred  in  doing  so  is  the  only  one  before  us 
on  this  appeal.  We  think  that  the  demurrer  might  properly 
be  sustained  iipon  either  of  the  grounds  above  referred  to. 

Judgment  affirmed. 
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Depabtvekt  No.  1. 


[Filed  December  20,  1882.] 
No.  7411. 

THE  MECHANICS'  FOUNDBT  OF  SAN  FRANCISCO, 

APPELLAirr, 

vs. 
ETALL,  Eespokdent. 

Ikixthotion — Equitt — ^Tbbspabs.  Reported  treepaasee  are  not  of  theoiMlvei 
sufficient  to  jastify  the  interferenoe  of  ai  Goart  of  Equity  by  iDJnnetion. 

Id. — Ip.  There  is  no  averment  in  the  complaint  that  the  defendant  is  in- 
solvent, nor  does  it  appear  therefrom  that  the  wron^i  complained  of 
are  irreparable  or  destmctive  of  the  plaintiff's  estate  in  its  nature  and 
snbstanoe,  nor  that  they  are  not  sosoeptible  of  adequate  oompeniation 
in  damages. 

Appeal  from  Twelfth  District  Court,  San  Francisco. 

B.  Percy  WrigJU,  for  appellant, 
if.  Eyre,  Jr.,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  in  this  case  does  not  state  facts  sufficient  to 
warrant  the  interposition  of  a  Court  of  Equity.  It  char^ 
that  the  defendant  "  is  a  stockholder  in  said  corporation 
(plaintiff),  and  was,  up  to  July  23, 1879,  an  employee  engaged 
in  working  in  the  foundry  or  shop  of  the  plaintiff.  That  on 
said  date,  for  good  cause,  defendant  was  dismissed  from 
plaintiff's  employ;  that  though  thus  discharged,  he  has  ever 
since  said  date  come  daily  to  plaintiff's  shop  or  foundry  and 
insisted  upon  occupying  his  place  as  an  employee  of  said 
plaintiff,  and  threatens  to  continue  daily  so  to  do.  That 
there  is  a  certain  part  of  said  foundry  known  as  a  bench  and 
floor,  whereon  the  said  Hyall  formerly  worked,  and  upon 
which  he  still  daily  intrudes,  and  threatens  to  continue  to 
occupy  said  space,  and  to  prevent  any  one  else  from  working 
therein.  That  while  the  said  Byall  thus  refuses  to  vacate 
said  bench  and  floor  it  is  impossible  for  said  plaintiff  to 
procure  another  workman  to  occupy  and  work  in  said  depart- 
ment. That  the  work  of  said  shop  is  thus  retarded,  and  the 
plaintiff  is  prevented  from  f urnlling  its  contracts,  and  is 
obliged  to  refuse  work,  and  to  lose  the  profits  thereof,  and 
that  if  such  conduct  is  not  prevented  the  business  of  the  cor- 
poration will  be  totally  ruined.  That  in  addition  to  the 
certainty  of  the  said  corporation's  ultimate  ruin  by  the  con- 
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tinnation  of  said  acts  and  conduct  of  this  defendant,  it  has 
soffered  damage,  and  will  continue  to  be  damaged  by  this 
defendant's  acts  and  conduct,  at  the  rate  of  $50  per  week, 
from  the  23d  of  July,  A.  D.  1879." 

It  is  onl^  by  inference  that  the  complaint  charges  the  de- 
fendant with  the  commission  of  a  trespass.  But  even  re- 
peated trespasses  are  not  of  themselves  Bu£Scient  to  justify 
the  interference  of  a  Court  of  Equity  by  injunction.  {Jerome 
vs.  Ro88,  7  Johns,  Ch.  332;  Catching  vs.  lerrd,  10  Georgia 
576;  I%oma8  vs.  James,  32  Ala.  726;  High  on  Injunctions, 
2d  Ed.,  Vol.  1,  p.  476;  Hilliard  on  Injunctions,  3d  Ed.  p. 
345.)  There  is  no  averment  in  the  complaint  in  this  case  that 
the  defendant  is  insolvent,  nor  does  it  appear  therefrom  that 
the  wrongs  complained  of  are  irreparable  or  destructive  of 
the  plaintiff's  estate  in  its  nature  and  substance,  nor  that 
they  are  not  susceptible  of  adequate  compensation  in  dam- 
ages. And  if  we  look  at  the  findings  made  after  trial,  we 
see  that  up  to  the  time  of  the  issuance  of  the^  restraining 
order,  *'  that  by  the  conduct  of  defendant,  plaintiff  was  dam- 
aged in  at  least  the  sum  of  110." 

The  case,  in  truth,  seems  at  most  to  be  one  of  ordinary 
trespass;  annoying  it  may  be,  but  one,  nevertheless,  for 
which  the  ordinary  remedies  of  the  law  are  ample. 

Judgment  reversed  and  cause  remanded. 

We  concur:    McKinstry,  J.,  McEee,  J'. 


In  Bank. 

[Filed  December  2,  1882.] 

No.  10,693. 
EX  PAETE  JOHNSON. 

McDiOAL  ExiMiNSBS — OsRTXFiGATB — CoNBTiTUTZOK.  Petitioner  was  charged 
with  practicing  medicine  without  having  first  procured  a  certificate  so 
to  do,  as  required  by  the  Act  of  April  1, 1878.  (Stats.  1877-8.  p.  918.) 
Edd,  upon  the  authority  of  Ex  parte  Frazer,  54  Gal.  94,  petitioner 
should  be  remanded. 

Habeas  corpus. 

Rhodes,  Iravers,  and  Betfnolds,  for  petitioner. 

Taylor  &  Haight  and  Jarboe  dt  Harrison,  for  respondent. 

By  the  Coubt  : 

Upon  the  authority  of  Ex  parte  Frazer,  64  Cal.  94,  writ 
dismissed  and  petitioner  remanded. 
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Depabtment  No.  1. 


[Filed  November  27,  1882.] 

No.  8686. 

KITTS,  Petitioneb, 

vs 

SUPERIOE  COURT,  Respondent. 

JusnOBS'     OOUBT — SUPBSZOB     COUBT  —  ApPBAXi  —  JuBISDIGTION  —  WbIT     OP 

Bbtibw — Ambndmbnt.  After  judgment  in  a  Jastices'  Court  in  favor 
of  plaintiff  in  the  action,  defendant  appealed  to  the  Superior  Court  on 
questions  of  law  and  fact.  The  latter  Court  allowed  plaintiff  io  amend 
his  complaint,  to  review  which  proceeding  defendant  in  the  action, 
petitioner  here,  sought  a  writ  of  review.  Held,  the  petitioner  diseloaes 
no  excess  of  jurisdiction  on  the  part  of  the  Superior  Court. 

Dibble  (t  KUtSy  for  petitioner. 

By|the  Court: 

The  petition  here  discloses  no  excess  of  jurisdiction  on 
the  part  of  the  Superior  Court. 
Writ  denied.  

Depabtment  No.  2. 


[Tiled  December  18,  1882-1 

No.  6429. 
THE  FARMERS'  CO-OPERATIVE  UNION,  Appellant, 

vs. 
TRESHER,  Respondent. 

Pbohiktzok — Tax  Gouuktob.  Application  in  Superior  Court  for  a  writ  of 
prohibition  against  defendant.  Tax  Collector,  to  prohibit  him  from 
enforcing  payment  of  a  tax  alleged  to  be  TOid.  Held,  on  appeal,  the 
case  is  within  the  principle  decided  in  Cameron  vs.  Eer^fidd  (57  Cat 
550),  in  which  it  was  held  that  the  Legislature  could  not  enlazge  or 
extend  the  oflELce  of  the  writ  of  prohibition  so  as  to  include  ministerial 
functions. 

Appeal  from  Superior  Court,  San  Joaquin  County. 

PiUabury  dc  Titus,  and  Baldwin,  for  appellant. 
J.  C.  Campbell,  for  respondent. 

By  the  Court  : 

This  case  is  within  the  principle  decided  in  Cameron  vs. 
Kenfield,  67  Cal.  650,  in  which  it  was  held  that  the  Legjisla- 
ture  could  not  enlarge  or  extend  the  office  of  the  writ  of 
prohibition  so  as  to  include  ministerial  functions.  We  per- 
ceive no  distinction,  in  this  regard,  in  the  provisions  of  the 
Constitution  relating  to  the  Supreme  Court  and  the  Superior 
Courts.     The  j  udgmen t  and  order  appealed  from  are  affirmed. 
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In  Bank. 


[Filed  December  15,^  1882.] 

No.  10,662. 

PEOPLE,  Respondent,  vs.  HAMILTON,  Appellant. 

J'rax — Opinion — Acttual  Bias — Implied  Bias — Pbbemptobt  Challknob.  A 
juror,  after  stating  that  he  had  an  opinion  as  to  the  gnilt  or  inno- 
cence of  defendant,  was  asked  by  connsel  for  defendant,  '*Does  your 
opinion  go  io  the  question  of  her  gnilt,  or  does  it  go  to  the  question 
of  her  innocence?"  The  Court  sustained  an  objection  to  the  question, 
and  defendant  excepted.  The  juror  was  afterward  excused  upon  a 
challenge  for  cause.  Held,  defendant  was  deprived  of  no  substantial 
right — conceding  the  ruling  to  have  been  erroneous — in  so  far  as  was 
concerned  his  privilege  to  challenge  for  bias,  actual  or  implied. 
Further:  If  the  question  should  have  been  allowed  '*  to  enable  the 
defendant  to  intelligently  exercise  the  light  of  peremptory  challenge," 
no  injury  was  done  to  defendant,  who  had  no  occasion  to  determine 
whether  she  should  peremptorily  challenge  the  person  under  exami- 
nation, since  such  person  '*was  excused  upon  a  challenge  for 
cause." 

Id. — Id.  Another  juror  stated  that  he  had  a  q%Miified  opinion  as  to  the  cape. 
He  was  asked  by  defendant's  counsel:  "f^om  the  opinion  you  have 
formed  in  the  case,  and  which  you  say  is  a  qualified  opinion,  do  you 
believe  the  defendant  to  be  guilty,  or  do  you  believe  her  to  be  inno- 
cent?" Objection  was  sustained  and  defendant  excepted.  Held:  If 
the  juror  had  been  challenged  for  actual  bias,  the  question  might 
properly  have  been  asked;  the  issue  being  in  such  cases,  *'the  ex- 
istence o(  a  state  of  mind  on  the  part  of  the  juror  *  *  *  in 
reference  to  either  of  the  parties,  which  will  prevent  him  from  acting 
with  entire  impartiality  and  without  prejudice  to  the  substantial  righte 
of  either  narty"  (Pen.  0.,  1073) ;  the  fact  that  a  juryman  had  a  quali- 
fied opinion,  or  even  impression,  of  defendant's  guilt  might  tend  to 
show  an  existence  of  actual  bias.  But  the  juror  was  not  challenged 
for  actual  bias,  nor  challenged  at  all.  No  issue  was  made  to  which  his 
testimony  was  directed,  and  the  action  of  the  Oourt,  in  refusing  to 
allow  the  question  whether  his  qualified  opinion  was  favorable  or 
hostile  to  defendant,  cannot  be  assigned  as  error. 

Is. — Id.  After  a  trial  of  an  issue  as  to  the  existence  of  actual  bias  in  the 
mind  of  the  juror,  and  a  finding  against  the  challenging  party,  it 
would  appear  that  he  should  be  sufficiently  informed  to  exercise  his 
r^t  of  peremptory  challenge.  The  law  gives  him  the  advantage  of 
any  knowledge  he  may  thus  acquire,  but  does  not  afford  him  an 
opjKirtunity  to  examine  a  juror  for  the  avowed  object  of  determining 
whether  he  will  challenge  him  peremptorily. 

Id. — Ihsaiott — Inbtbuotionb — Bctbdbn  op  Paoop.  The  Court  charged  the 
jury  following:  "Where  insanity  is  relied  upon  as  a  defense,  the 
burden  of  proof  is  on  the  defendant;  and  the  proof  must  be  such  in 
amount  that  if  the  single  issue  of  the  sanity  or  insanity  of  the  defend- 
ant should  be  submitted  to  the  jury  in  a  civil  case,  they  must  find 
that  he  (she)  was  insane.  That  the  insanity  must  be  clearly  established 
by  satisfactory  proof,**    Held,  not  misleading. 
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Appeal  from  Superior  Court,  Sacramento  County. 

C  L.  White,  for  appellant. 
Attorney-General  Mart,  for  respondent. 

McEiKSTBY,  J.,  delivered  the  opinion  of  the  Court: 

In  his  petition  for  rehearing,  counsel  for  defendant  and 
appellant  insists  that  two  propositions,  by  him  advanced, 
have  been  entirely  misapprehended  by  this  Court.  The 
first  of  these  relates  to  the  ruling  of  the  Court  below  in  sus- 
taining objections  to  questions  asked  by  defendant  at  the 
impaneling  of  the  jury  ;  the  second  to  an  instruction  given 
to  the  jury  upon  tne  subject  of  insanity. 

/.  Wilkinson  was  examined  on  oath  as  to  his  qualifications 
to  sit  upon  the  jury.  After  stating  that  he  haa  an  opinion 
as  to  the  guilt  or  innocence  of  defendant,  he  was  asked  by 
counsel  for  defendant:  "  Does  your  opinion  go  to  the  ques- 
tion of  her  guilt,  or  does  it  go  to  the  question  of  her  inno- 
cence?" The  Court  sustained  the  Dismct  Attorney's  obiec- 
tion  to  the  question,  and  defendant  duly  excepted.  The  bill 
of  exceptions  proceeds:  **The  juror  was  afterward  ex- 
cused upon  a  challenge  for  cause." 

It  is  perfectly  manifest  that  defendant  was  deprived  of  no 
substantial  right — even  conceding  the  ruling  to  have  been 
erroneous — in  so  far  as  was  concerned  her  privilege  to  chal- 
lenge for  bias,  actual  or  implied. 

Counsel  for  appellant  argues,  however,  that  the  question 
should  have  been  allowed  *'to  enable  the  defendant  to  in- 
telligently exercise  the  right  of  peremptory  challenge."  But 
if  counsel  be  correct  in  this  assertion,  still  no  injury  was 
done  to  defendant,  who  had  no  occasion  to  determine  whether 
she  should  peremptorily  challenge  the  person  under  ex- 
amination, since  such  person  '  Vas  excused  upon  a  challenge 
for  cause." 

J.  M.  Henderson  was  examined  as  to  his  qualifications  to 
serve  on  the  jury.  He  stated  that  he  had  a  qualified  opinion 
as  to  the  case.  He  was  asked  by  counsel  for  defendant: 
**  From  the  opinion  you  have  formed  in  the  case,  and  which 
you  say  is  a  qualified  opinion,  do  you  believe  the  defendant 
to  be  guilty,  or  do  you  believe  her  to  be  innocent?"  Th® 
District  Attorney  objected  on  the  ground  that  the  question 
was  incompetent,  irrelevant  and  improper.  '  The  Court  sus- 
tained the  objection,  to  which  ruling  defendant  excepted. 

If  Henderson  had  been  challenged  for  actual  bias,  we 
think— notwithstanding  the  fact  that  counsel  for  appellant 
disavows  the  proposition — the  question  might  properly  have 
been  asked.     The  issue  being  in  such  case,  ' '  the  existence 


Peofus  v.  Hamilton.  61$ 

of  a  state  of  mind  on  the  part  of  the  juror  *  *  *  in 
reference  to  either  of  the  parties,  which  will  prevent  him 
from  acting  with  entire  impartiality  and  without  prejudice 
to  the  substantial  rights  of  either  party" — (Penal  Oode, 
1073) — ^the  fact  that  a  juryman  had  a  qualified  opinion,  or 
even  impression  of  defendant's  guilt  might  tend  to  ehow  an 
existence  of  actual  bias.  And  this  is  true,  although  it  is 
also  true  that  actual  bias  does  not  exist,  provided  the  juror, 
notwithstanding  his  qualified  or  unqualified  opinion,  can 
and  will  ''act  impartially  and  fairly.'' 

It  has  been  supposed  that  People  vs.  Williama  (6  Cal.  206) 
lays  down  a  different  doctrine.  In  that  case  the  question  did 
not  arise.  There  the  juror  was  asked  if  he  had-  formed  or 
expressed  an  unqualified  opinion  '*  as  to  the  guilt  or  inno- 
cence of  the  accused,"  and  answered  that  he  had  formed  an 
unqualified  opinion,  or  an  opinion  "not  qualified."  There 
seems  to  have  been  no  further  examination,  yet  upon  this 
evidence  the  District  Court  held  the  juror  competent  and 
qualified.  The  Supreme  Court  decided  that  the  Court  below 
should,  upon  the  uncontradicted  testimony,  have  sustained 
a  challenge  for  implied  bias.  The  only  argument  ad- 
duced in  support  of  the  ruling  of  the  lower  Court  was  that 
it  did  not  appear  from  the  record  that  the  unq^ualified  opin- 
ion was  adverse  to  defendant,  although  it  did  appear  that 
the  person  examined  had  expressed  an  unqualified  opinion 
as  to  the  guilt  or  innocence  of  the  accused. 

What  is  said  in  People  vs.  Williama  with  reference  to  the 
impropriety  of  permitting  the  inquiiy  on  which  side  an 
opinion  has  been  expressed,  was  not  called  for  in  the  case. 
But  treating  the  case  as  correctly  deciding  that,  upon  the 
issue  of  ''  implied  bias,"  which,  as  the  law  then  stood,  was 
established  by  showing  that  a  juryman  ''had  formed  or  ex- 

Eressed  an  unqualified  opinion,"  etc.,  it  was  immaterial  to 
now,  and  therefore  (in  view  of  the  possible  effect*  upon 
other  persons  summoned  as  jurors  and  awaiting  examina- 
tion) improper  to  inquire,  whether  the  "unqualified  opinion" 
was  for  or  against  the  prisoner;  such  an  issue  can  no  longer 
be  raised,  since  "the  having  formed  or  expressed  an  unqual- 
ified opinion  as  to  the  guilt  or  innocence  of  the  accused"  is 
no  longer  a  cause  of  challenge  for  implied  bias.  (Penal 
Code,  1074,  as  amended  April  9,  1880. 

The  reason  suggested  in  Peojyle  vs.  Williams  never  applied 
to  a  question  put  upon  the  trial  of  an  issue  of  actual  bias, 
and  the  importance  of  ascertaining  the  exact  condition  of 
the  juror's  mind  requires  the  freest  latitude  in  an  investiga- 
tion, the  end  of  which  is  to  ascertain,  "Is  the  juror  impartial?" 
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« 

But  the  joror  Henderson  was  not  challenged  for  actaal 
bias,  nor  challenged  at  all.  Here,  again,  it  would  seem, 
certain  early  cases  in  California  have  been  somewhat  mis- 
understood. In  the  case  of  The  People  ts.  Backus  (5  Gal. 
277),  Murray,  C.  J.,  said:  ''There  is  another  objection 
raised  by  the  appellant,  which,  if  not  sufficiently  erroneous  to 
reverse  the  judgmeiit,  at  least  calls  for  correction  at  the  hands 
of  this  Court.  I  refer  to  the  course  adopted  by  the  Court 
below  in  refusing  to  allow  the  prisoner  to  propound  any  in- 
terrogations to  the  jurors  without  ^rst  challenging  them  for 
cause.  It  is  usual  everywhere  to  ask  the  juror  if  he  has 
formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  but  in  the  present  case  the  Court  refused  to 
allow  these  questions  to  be  asked,  and  the  prisoner  was  com- 
pelled to  prejudice  his  case  by  first  challenging  the  juron 
and  then  having  the  fact  of  their  bias  determined  by  triers 
appointed  by  the  Court.  Before  being  thus  compelled  to 
challenge  he  should  have  been  allowed  to  ascertain  whether 
there  was  any  fact  from  which  the  presumption  of  bias  or 
prejudice  would  arise,  and,  this  fact  having  been  ascertained, 
then  the  challenge  would  properly  have  followed,  and  the 
triers  would  have  had  to  ascertain  whether  there  was  bias 
in  fact.'* 

Bead  as  a  whole,  the  language  quoted  is  not  to  be  con- 
strued ^as  holding  that  a  defendant  need  not  interpose  a 
challenge,  as  for  implied  or  actual  bias,  until  he  has  prored 
that  it  ought  to  be  alloioedj  or  that  he  can  complain  of  any 
ruling  with  reference  to  a  question  he  may  ask,  without  chal- 
lenging the  juror,  but  only  that  is  the  better  practice  to  per- 
mit preliminary  inquiries,  which,  if  answered  satisfactorily 
.  to  defendant,  may  relieve  him  of  the  necessity  of  challenging. 
But  if  it  be  admitted  to  be  the  rule  that  the  examination 
may  be  exhaustive  before  the  challenge,  the  examination, 
or  an/  ruling  during  its  continuance,  cannot  be  made  the 
foundation  for  alleged  error,  unless  the  challenge  is  taken  at 
some  stage  of  the  proceedings  in  the  Court  below.  In  Feopk 
vs.  Reynolds  (16  Cal.  129)  the  Courir— by  Baldwin,  J.- 
said:  ''It  is  the  common  practice  in  this  State  to  interrogate 
a  juror  upon  his  voir  dire  generally  as  to  his  qualifications, 
with  a  view  to  obtain  information  upon  which  to  rest  a  spe- 
cific challenge.  The  practice,  though  productive  of  some  in- 
convenience, is  one  of  necessity;  for  unless  it  be  followed,  it 
will  often  be  quite  impossible  to  ascertain  the  qualifications 
of  the  juror.  *  *  *  If,  therefore,  the  challenge  for  im- 
plied bias  be  not  taken  before  the  juror  is  examined,  tiie 
proper  course  to  pursue  is  to  make  the  challenge,  stating  dis- 
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tinctly  its  causes,  immediately  after  the  preliminary  examhui' 
turn  ta  closed.  The  District  Attorney  can  then  except  to  the 
challenge,  or  deny  the  facts  it  alleges.  If  the  latter  course 
be  adopted,  the  juror  can  be  further  examined,  and  other 
witnesses  called,  and  the  matter  be  thus  submitted  to  the 
Court."  Of  course,  under  the  Penal  Code  the  same  rule  ap- 
plies  to  the  matter  of  actual  bias. 

In  the  present  case  the  transcript  shows  that  Henderson 
was  not  challenged  before  or  after  his  examination  upon  his 
voir  dire,  either  for  actual  or  implied  bias.  His  examination 
therefore  went  for  naught.  No  issue  was  made  to  which  his 
testimony  was  directed,  and  of  course  the  action  of  the  Court, 
refusing  to  allow  the  question  whether  his  qualified  opinion 
was  favorable  or  hostile  to  defendant,  cannot  be  assigned  as 
error. 

After  a  trial  of  an  issue  as  to  the  existence  of  actual  bias 
in  the  mind  of  the  juror,  and  a  finding  against  the  challenging 
party,  it  would  appear  that  he  should  be  sufficiently  in- 
formed to  exercise  his  right  of  peremptory  challenge.  The 
law  gives  him  the  advantage  of  any  knowledge  he  may 
thus  acquire,  but  does  not  afford  him  an  opportunity  to  ex- 
amine a  juror  for  the  avowed  object  of  determining  whether 
he  will  challenge  him  peremptorily. 

Mr.  Justice  Crocker — in  Watson  vs.  Whitney y  23  Cal.  379 — 
remarked:  ''Each  party  has  a  right  to  put  questions  to  a 
juror  to  show,  not  only  that  there  exists  proper  grounds  of  a 
challenge  for  cause,  but  to  elicit  facts  to  enable  the  party  to 
decide  whether  or  not  he  will  make  a  peremptory  challenge.'' 
But  this  language  was  clearly  dictum,  since  one  of  the  ques- 
tions asked  was  evidently  directed  to  an  ascertainment  of  the 
fact  whether  or  not  the  juror  had  formed  or  expressed  an 
opinion,  and  the  having  formed  or  expessed  an  unqualified 
opinion  was  (under  the  law  then  in  force)  cause  of  challenge 
for  implied  bias. 

In  People  vs.  Car  Soy  (6  Pac.  C.  L.  J.  880),  two  of  the 
Justices  in  Department  Two  cited  the  language  of  Mr.  Jus- 
tice Crocker,  above  quoted,  with  apparent  approval.  But  an 
examination  of  that  case  will  show  that  the  questions  there 
objected  to  were  such  as,  if  answered  in  the  affirmative, 
would  lead  to  facts  tending  to  prove  that  the  juror  was  actu- 
ally biased. 

It  has  never  been  declared,  in  any  case  where  such  decla- 
ration was  necessary  to  the  decision,  that  a  person  summoned 
as  a  juror  may  be  questioned  for  the  mere  purpose  of  ascer- 
taining whether  the  questioner  shall  determine  to  challenge 
him  peremptorily. 
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The  Penal  Code,  after  ennmeratinR  a  large  number  of  facts, 
the  mere  existence  of  which  shau  conclosiyelj  establidi 
bias  on  the  part  of  an  indiyidoal  juror,  gives  to  the  parties 
to  a  criminal  action  an  opportunity  to  enter  into  an  emar^ 
inquiry  as  to  the  state  of  mind  oi  the  juror;  whether,  witli 
or  without  reason,  he  is  not  strictly  impartial.  With  refer- 
ence to  the  existence  of  any  one  of  the  facts,  which,  by  law, 
conclusively  establishes  implied  bias,  and  with  reference  to 
the  existence  of  a  state  of  mind  in  the  juror  rendering  him 
not  strictly  impartial,  an  issue  must  be  made  up  before  or 
after  a  preliminary  examination.  After  giving  the  opporta- 
nity  thus  to  ascertain  the  existence  or  non-existence  of  im- 
plied or  actual  bias,  the  Penal  Code  accords  to  a  defendant 
on  trial  for  an  offense  punishable  with  death  twenty  P^^'^H'V' 
tory  challenges.  These  he  exercises  at  his  own  option.  Tne 
State  cannot  say  he  ought  not  to  challenge  peremptorily  a 
particular  juror.  No  issue  is  based  upon  the  result  of  the 
trial  of  which  his  right  depends.  As  no  issue  can  be  made  or 
tried,  to  which  the  question,  intended  simply  to  enable  a  de- 
fendant to  make  up  nis  mind  whether  he  will  challenge  p^- 
emptorily,  can  apply,  it  would  follow,  if  appellant  is  right, 
that  the  trial  Court  can  place  no  limit  upon  the  questions 
which  defendant  may  choose  to  ask. 

While,  therefore,  a  defendant  may,  when  the  opportunity 
to  interpose  a  peremptory  challenge  arises,  have  the  benefit 
of  any  information  ac<juired  during  the  trial  of  a  challenge 
for  implied  or  actual  bias,  he  cannot  embark  in  a  general  ex- 
ploration for  the  sole  purpose  of  satisfying  himself  whether 
it  wiU  be  safe  to  be  tried  by  a  juror  against  whom  no  legal 
objections  can  be  urged. 

II.  It  is  said  that  the  Court  below  erred  in  charging  the 
jury  as  follows :  *'  Where  insanity  is  relied  upon  as  a  defense, 
the  burden  of  proof  is  on  the  defendant;  and  that  the  proof 
must  be  such  m  amount  that  if  the  single  issue  of  samty  or 
insanity  of  the  defendant  should  be  submitted  to  the  jniy  in 
a  civil  case,  they  must  find  that  he  was  insane.  That  th^ 
insanity  must  be  clearly  established  by  satisfactory  proof.*' 

In  answer  to  questions  propounded  by  the  House  of  Lords 
(Roscoe's  Cr.  Ev.  953),  Tindal,  C.  J.,  said:  "To  establish 
a  defense  on  the  ground  of  insanity  it  must  be  clearly  proved 
that  at  the  time  of  committing  the  act  the  party  accused  was 
laboring  under  such  a  defect  of  reason,"  etc.  In  People  ys. 
McDonnell  (47  Cal.  136),  an  instruction  given  in  the  Court 
below  was  approved,  and  was  thus  construed:  "In  other 
words,  insanity  must  be  clearly  established  by  satisfactory 
proof." 
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Appellant  relied  upon  People  ys.  Wreden,  (8  Pac.  0.  L. 
J.  191.)  We  do  not  find  it  neoessarj  to  dissent  from  the 
philological  criticism  found  in  the  opinion  of  two  of  the  Jus- 
tices in  that  case.  The  judgment  of  the  trial  Court  was  there 
properly  reversed,  if  for  no  other  reason,  because  instruc- 
tions were  clearly  contradictory.  In  the  same  charge  the 
jury  were  told  ''if  they  entertained  a  reasonable  doubt  of  the 
sanity  of  the  defendant  he  must  be  acquitted,"  and  "it  was 
not  sufficient  [to  justify  an  acquittall  that  they  should 
merely  entertain  a  reasonable  douot  of  his  sanity." 

The  first  question  to  be  solyed  in  eyery  reyiew  of  an  in- 
struction is,  of  course,  what  idea  was  conyeyed  by  it  to  the 
jurymen?  In  the  case  before  us  the  jurors  were  told,  in 
effect,  that  the  burden  of  proying  insanity  is  on  the  defend- 
ant; that  he  is  not  obliged  to  proye  his  insanity  beyond  a 
reasonable  doubt,  but,  on  the  other  hand,  it  is  not  sufficient 
to  create  a  reasonable  doubt  that  the  defendant  is  or  may  be 
insane  ;  that  it  is  enough  if  the  eyidence  be  such  as  would 
justify  a  jury  in  a  ciyil  case  in  finding  defendant  insane  were 
the  single  issue  ''sane  or  insane"  submitted  to  them — that  is, 
it  is  enough  if  the  insanity  be  established  by  a  preponder- 
ance of  eyidence.  We  are  conyinced  the  phrase  used  in  con- 
nection with  the  last  proposition — ''the  insanity  must  be 
clearly  established  by  satisfactory  proof" — could  not  haye 
misled  the  jury.  The  words  were  added,  it  would  appear, 
in  opposition  to  any  suggestion  that  defendant  would  be  en- 
titled to  the  benefit  of  a  reasonable  doubt  on  the  question  of 
insanity,  and  to  guard  the  jury  from  the  effect  of  such  sug- 
gestion. Beading  the  charge  as  a  whole — so  far  as  it  treats 
of  insanity — the  jury  were  informed  that  insanity  was  estab- 
lished satisfactorily  if  it  was  proyed  by  a  clear  preponderance 
of  the  eyidence. 

Haying  been  told  that  the  evidence  in  fayor  of  insanity 
must  outweigh  the  evidence  in  favor  of  sanity,  the  jury  were 
further  instructed  that  this  must  clearly  appear;  that  they 
must  not  mistake  a  quantum  of  evidence  which  creates  a 
doubt  of  defendant's  sanity  for  that  which  overcomes  the 
presumption  of  sanity,  and  the  proof  of  such  facts  as  may  be 
established  affirmatively  for  the  purpose  of  strengthening  the 
presumption.  In  the  connectiou  in  which  the  words  are 
used,  to  say  that  insanity  must  be  "clearly  established"  is 
not  to  say  that  the  evidence  must  more  than  preponderate, 
but  only  that  the  preponderance  must  be  plainly"  apparent. 
Such  must  be  the  case  in  every  instance  where  the  affirmative 
of  an  issue  is  sought  to  be  established  and  a  peculiar  pre- 
sumption to  be  overcome.     There  may  be  a  greater  or  less 
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degree  of  lucidity,  but  the  preponderance  must  be  distinotly 
perceptible.  It  is  in  this  sense  that  the  expression  is  often 
used  Dj  Courts  and  law  writers  in  speaking  of  the  degree  of 
evidence  necessary  to  overcome  a  presumption  greater  than 
that  which  arises,  that  a  particular  fact — ^as  probablv  existinff 
as  non-existing — exists — e.  g. ,  as  when  it  is  said  tnat  fraud 
must  be  clearly  proved.  In  civil  cases  fraud  is  proved.  In 
civil  oases  fraud  is  proved  by  a  preponderance  of  the  evi- 
dence, yet,  inasmuch  as  the  law,  to  the  credit  of  human 
nature,  presumes  that  men  are  of  tener  honest  than  dishonest, 
the  preponderance  must  clearly  appear.  Thus  onlv  can  the 
fact  of  fraud  or  insanity  be  "satisfactorily  proved.' 

Judgment  and  order  affirmed. 

We  concur :  Boss,  J.,  Myrick,  J.,  Morrison,  C.  J.| 
McEee,  J. 

I  dissent :    Sharpstein,  J. 
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OoLLATEBii.  Attack — Vbbiftgation — Bbtubm.  Ejectment  by  hein  of 
a  deoedent  against  the  purchaser  of  the  premises  from  the  admiais- 
trator  under  an  order  of  sale  made  by  the  Probate  Court  after  petitioB 
filed.  Htld,  the  facts  stated  in  the  petition,  aided  by  the  recitals  in 
the  order  of  sale,  were  sufficient,  on  this  collateral  attack,  under  Sec- 
tion 1537  p.  G.  P.,  to  give  the  Court  jurisdiction  to  make  the  ordflr. 

Id. — Id.     On  a  collateral  attack  it  is  sufficient  if  the  order  confirming  ttw 
sale  recites  that  the  return  of  the  sale  was  duly  verified  by  sffidavit 

Id. — Id.    Upon  a  collateral  attack,  mere  irregularities  in  the  proceediogi  do 
not  affect  the  title  acquired  by  a  purchaser  at  an  administrator's  ssl^ 

Appeal  from  Superior  Court,  Yolo  County. 

Harding  and  Clark,  for  appellants. 

Freeman  dc  Bates,  Sprague  and  Oaroutte,  for  respondent 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

It  appears  from  the  evidence  in  this  case  that  the  land 
sued  for  was  owned  by  one  B.  S.  Dennis,  under  whom  plain- 
tiffs claim  title  as  heirs,  and  that  it  was  sold  under  an  order 
of  the  Probate  Court,  the  defendant  becoming  the  purchaser. 
The  questions  in  the  case  involve  the  regularity  and  validity 
of  the  proceedings  in  the  Probate  Court,  culminating  in  * 
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Bale  and  the  execution  of  a  deed  to  the  purohaser  by  the  ad- 
ministrator of  the  estate  of  B.  S.  Dennis,  deceased.  The 
defendant  had  judgment  in  the  Court  below. 

It  will  not  be  necessary,  and  it  is  not  our  intention  to  ex- 
amine all  the  questions  presented  on  the  appeal,  but  we  will 
content  ourselves  with  an  examination  of  such  points  as  we 
consider  determinative  of  the  case. 

The  first  point  made  relates  to  the  sufficiency  of  the  peti- 
tion upon  which  the  order  of  sale  was  made.  It  is  important 
to  bear  in  mind  that  this  is  not  an  appeal  from  a  judgment 
or  order  of  the  Probate  Oourt,  made  in  the  course  of  admin- 
istration, but  it  is  a  collateral  attack  upon  the  proceeding 
had  in  that  Court.  If,  therefore,  the  Court  (which  was  in 
that  proceeding  one  of  general  jurisdiction)  had  jurisdiction 
to  make  the  orders  attacked  and  to  take  the  proceedings  re- 
sulting in  the  sale  of  the  land,  its  judgment  and  orders  must 
be  treated,  for  the  purposes  of  the  present  case,  as  conclu- 
sive of  the  matters  determined  by  them. 

Does  the  record  show  facts  sufficient  to  give  the  Court 
jurisdiction  ?  We  think  it  does.  Section  15d7  of  the  Code 
of  Civil  Procedure  designates  the  facts  which  such  a  petition 
must  contain,  and  an  examination  of  the  petition,  the  suffi- 
ciency of  which  we  are  now  considering,  will  show  that  it 
(aided  as  it  is  by  the  order  of  sale),  substantially  complies 
with  the  requirements  of  the  Code.  If  the  petition  does  not 
set  forth  all  the  facts  showing  the  sale  to  be  necessary  and 
giving  the  Court  jurisdiction,  such  failure  will  not  invalidate 
the  subsequent  proceedings  ' '  if  the  defect  be  supplied  bv 
the  proofs  of  the  hearing,  and  the  general  facts  showing  sucn 
necessity  be  stated  in  the  decree.'*  (Sec.  1637  C.  C.  P.) 
The  order  of  sale  contained  a  full  recital  of  the  facts,  showing 
that  the  case  was  a  proper  one  for  the  sale  of  the  real  estate 
of  the  deceased. 

The  next  point  is,  that  the  return  of  sale  was  not  verified, 
as  required  oy  Section  1517  of  the  Code  of  Civil  Procedure. 
That  section  declares  that  ''no  sale  of  any  property  of  an 
estate  of  a  decedent  is  valid  unless  made  under  order  of  the 
Superior  Court,  except  as  otherwise  provided  in  this  chapter. 
All  sales  must  be,  under  oath,  reported  to  and  confirmed  by 
the  Court  before  the  title  to  the  property  sold  passes." 

It  is  not  necessary  for  us  to  determine  whether  a  failure  to 
make  a  return  of  the  sale  under  oath  would  affect  the  validity 
of  the  title  in  a  coUcUerul  attack  upon  the  judgment,  because 
we  have  in  this  case  a  recital  in  the  order  confirming  the 
sale  that  the  return  of  the  sale  wets  duly  verified  by  affidavit. 
This  recital  is  conclusive  in  the  present  case,  ana  a  finding 
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of  fact  to  the  contrary  does  not  in  any  manner  affect  the 
oonclasiyeness  of  the  recital  in  the  decree.  The  (act  was 
not  a  jurisdictional  one,  and  the  principle  applicable  to  the 
inconclnsiveness  of  statements  or  recitals  in  jadgmentB 
conferring  jurisdiction  does  not  apply.  (McKinley  ys.  2u^ 
42Cal.M) 

What  we  have  already  said  disposes  of  the  objections  to 
the  order  and  notice  of  sale.  The  matters  complained  of 
were  mere  irregularities  at  the  most,  and  do  not  affect  the 
title  acquired  by  tiie  defendant.  In  this  collateral  attack 
such  objections  cannot  preyail. 

Judgment  and  order  affirmed. 

We  concur:    Myrick,  J.,  Thornton,  J. 


Depabtment  No.  2. 


[Filed  December  U,  1882.] 

No.  8412. 

DEAN,  PETrnoNSB, 

TB. 

SUPERIOR  COURT  OF  SANTA  BARBARA  COUNTY, 

Respondent. 

ESTATK  07   DeOSASID    PsBSON  —  DiSTBIBUTION — NOTIGB  —  DSCBSK — FtUL 

SiTTLEMBiiT — AooouMT — PiTiTioN.  When  iiotioe  is  given  that  a  )M 
account  has  been  filed,  and  of  the  day  fixed  for  its  BettiemeBl,  sotwa 
is  given  that  it  is  filed  for  final  settlement;  and  when  notice  is  gi^ 
that  with  snoh  final  acoonnt  there  is  filed  a  petition  for  distrihntioii, 
notice  is  given  that  it  is  for  a  final  distribation. 
Id. — Appsal — Betibw — Osdbb.  An  order  of  the  Superior  Gonrt  deelaiiaff 
a  decree  of  settlement  of  final  acooont,  distribution  and  diaehaiga  (o 
be  void,  and  in  setting  the  decree  aside,  is  not  appealable,  and  tiie 
writ  of  review  is  the  appropriate  remedy. 

Can  field,  for  petitioner. 
StrcUton,  for  respondent. 

Mtbice,  J.,  delivered  the  opinion  of  the  Court: 

This  is  a  proceeding  by  writ  of  review,  to  review  the  ac- 
tion of  the  Superior  Court  in  declaring  a  decree  of  settlement 
of  account,  distribution  and  discharge  to  be  void,  and  in 
setting  the  decree  aside. 

The  Superior  Court,  after  hearing  the  evidence,  found 
that  the  executor  rendered  a  final  account  for  settlement,  and 
at  the  same  time  filed  a  petition  for  the  distribution  of  the 
estate;  that  the  final  account  was  for  a  final  settlement,  and 
the  petition  for  distribution  was  for  a  final  distribution  of 
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the  estate;  that  the  record  shows  that  the  notice  of  the  set- 
tlement of  the  account  did  not  state  that  the  account  was  for 
a  final  settlement  or  that  the  petition  was  for  a  final  distribu- 
tion ;  and,  as  conclusion  of  law,  the  Court  found  the  decree 
void.  The  findings  contain  nothing  as  to  the  facts  not  ap- 
pearing in  the  record,  upon  which  it  was  claimed  that  the 
decree  should  have  been  set  aside;  and  although  the  Court 
subsequently  heard  evidence  upon  such  alleged  facts,  and  in 
the  recitals  of  the  decree  stated  that  the  matters  alleged  in 
the  petition  were  true,  yet  it  does  not  appear  that  in  l£e  set- 
tlement of  the  account  the  Court  was  imposed  upon  by  false 
testimony;  the  Court,  in  the  proceedings  subsequent  to  the 
finding  that  the  decree  was  void,  seems  to  have  heard  the 
case  and  determined  it  upon  the  idea  that  there  was  no  de- 
cree of  settlement,  distribution  or  discharge. 

The  notice  for  settlement  and  distribution  referred  to  in 
the  findings  reads:  ''Notice  is  hereby  given  that  E.  W. 
Dean,  executor  of  the  estate  of  Horace  W.  Dean,  deceased, 
having  filed  in  this  Court  his  final  account  and  petition  for 
distribution,"  etc.,  namins;  the  time  and  place  of  hearing. 
The  section  under  which  the  proceedings  were  had.  Section 
1694  C.  C.  P.,  reads:  If  the  account  rendered  for  settle- 
ment **  be  for  a  final  settlement,  and  a  petition  for  the  final 
distribution  of  the  estate  be  filed  with  said  accounts,  the 
notice  of  the  settlement  must  jstate  those  facts,"  etc.  The 
objection  to  the  notice,  and  hence  to  the  decree  based  there- 
on, seems  to  be  that  the  notice  did  not  state  that  the  account 
was  rendered /or  a  final  settlement^  and  that  the  petition  filed 
was  for  a  >^naZ  dismbution.  We  think  the  objection  is  too 
critical.  The  notice  did  state  that  a  final  account  had  been 
filed,  and  that  there  was  a  petition  for  distribution.  We 
think  that  in  the  orderlj  proceedings  for  the  settlement  of 
an  estate,  when  notice  is  given  that  a  final  account  has  been 
filed,  and  of  the  day  fixed  for  its  settlement,  notice  is  given 
that  it  is  filed  for  final  settlement,  and  no  one  would  be  mis- 
led; and  when  notice  is  given  that  with  such  final  account 
there  is  filed  a  petition  for  distribution,  notice  is  given  that 
it  is  for  A  final  distribution. 

We  think  the  Court  erred  in  its  conclusions  of  law  as  to 
the  validity  of  the  decree;  therefore  the  order  adjudging  it 
to  be  void  is  annulled.  We  express  no  opinion  as  to  any 
other  branch  of  the  case,  except  to  say  that  the  order  com- 
plained of  is  not  an  appealaole  order  (Sec.  963  C.  C.  P., 
Subdivision  3),  and  the  writ  of  review  is  the  appropriate 
remedy. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 


(S3         BuaNGTON  Sewing  M.  Co.  v.  Cole  et  al. 


In  Bank. 


[Filed  December  12,  1882.] 
No.  7140. 

THE  REMINGTON    SEWING  MACHINE  COMPANY. 

Bespondsnt, 

vs. 

COLE  ST  AL.,  Appellants. 

Chanoi  of   Venuc— Dismissal   of   Action— Parties.— Action  commenoed  in 
oountr  of   San  Franciaco.    Joaeph  H.  and  George  N.  Cole  were  imitod  m 
defeDoants  with  Jewell  and  Showers.    The  complaint  alleged  that  Shovec^ 
Jewell  and  George  N.  Cole  formed  a  bopartnership;  that  plaintiff  enterea 
into  an  a^jeement  with  said  partnership^  etc.;   that  as  a  oonditioii  prece- 
dent to  said  agreement,  plaintiff  exacted  tram  each  and  erery  member  of  tfaa 
firm  a  bond  in  the  sum  of  910,000,  conditioned  that  if  said  Showen,  Jevell 
&  Cole  should,  from  time  to  time,  hm  the  same  should  become  due,  pay  all 
dues,  etc.,  which  under  their  agreement  might  beoome  due  to  plaintiff,  or  in 
default  thereof,  that  said  member  would  pay  to  plaintiff  his  one-third  pazt 
of  any  such  indebtedness,  then  the  obligation  to  be  void;  othowise,  etCL 
George  N.  Cole,  as  one  of  the  firm  of  Showers,  Jewell  &  Cole,  executed  sodi 
a  bond  to  plaintiff,  with  Joseph  H.   Cole  as  surety.    After  diflsolutioD  ci 
partnership  and  settlement  of  affairs,  the  firm  was  indebted  to  plaintiff  in 
the  sum  oi  $9,701  55,  of  which  the  complaint  alleged  Joseph  H.  Cole  be- 
came liable  to  pay  $3,233  85;  that  since  said  settlement  Showen  and  Jewell 
paid  plaintiff  $6,208  34,  leaving  unpaid  $3,193  21.    Prayer  therefor  against 
the  four  defendants.     Showers  and  Jewell  demurred.     The  Coles  also  de- 
murred, and  moved  a  change  of  venue,  which  was  denied  August  30, 187& 
Afterward  the  Coles'  demurrers  were  overruled  and  the  action  was  dis- 
missed as  to  Showers  and  Jewell.     Subsequently  the  Coles  made  a  seoood 
motion  for  change  of  venue,  which  was  denied,  and  this  appeal  is  by  tbs 
Coles  from  the  order  denying  their  second  motion  for  change  oi  venue.    JBotli 
motions  were  made  upon  the  ground  that  defendants  Cole  were  residenti  d 
San  Joaquin  County.     Held:  If  the  complaint  counted  alone  on  the  band 
executed  by  Joseph  H.  and  Geoige  N.  Cole,  there  was  no  canse  of  acta 
stated  against  Jewell  or  Showers,  and  they  were  improperly  made  parties. 
In  that  view,  the  Coles  were  entitled  to  a  change  of  the  place  of  tnal,  sod 
their  motion  in  that  behalf  made  in  1877  and  denied  August  30, 1878,  ooditls 
have  been  granted,  notwithstanding  Jewell  and  Showers  then  remained  psr- 
ties  of  record.   From  the  order  mi^.e  refusing  a  change  of  venue  the  parties  sg- 
grieved  were  entitled  to  appeal,  and  that  was  their  remedy.     If,  on  the  ethv 
nand,  the  complaint  contained  a  cause  of  action  against  Jewell  and  Shoveni 
the  order  made  August  30, 1878,  was  rightly  made,  for  they  did  not  join  in  tha 
motion  for  a  change  of  the  place  of  trial,  but,  on  the  oontraiy,  filed  a  dsmuini; 
without  objection  on  that  ground.    If  there  was  a  cause  of  aefcien  sfestad 
against  them,  they  had  as  much  right  to  have  it  tried  in  the  city  and  county 
of  San  Francisco,  where  the  action  was  commenced,  as  their  oo-defendsBti 
had  to  have  it  tried  in  the  county  of  their  residence.    In  eitlMr  event  tkt 
subsequent  dismissal  of  the  action  as  against  Jewell  and  Showers  could  not 
ooerate  to  confer  on  the  other  defendants  tiie  right  contended  for  by  thsm. 
That  right  is  to  be  determined  by  the  condition  of  things  existing  at  tiki 
^ime  the  parties  claiming  it  first  appeared  in  the  action. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  H.  Bndd,  for  appellants. 

JS.  S.  PUlsbury,  for  respondent. 

Boss,  J.y  delivered  the  opinion  of  the  Court: 
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If  the  complaint  counted  alone  on  the  bond  executed  by 
Joseph  H.  and  George  N.  Cole,  there  was  no  cause  of  action 
stated  against  Jewellor  Showers,  and  thej  were  improperly 
made  parties.  In  that  view,  the  Coles  wc^e  entitled  to  a 
change  of  the  place  of  trial,  and  their  motion  in  that  behalf 
made  in  1877,  and  denied  August  30,  1878,  ought  to  have 
been  granted,  notwithstandiug  Jewell  and  Showers  thep  rer 
mained  parties  of  record.  From  the  order  made  refusmg  a 
change  of  venue  the  parties  i^grieved  were  entitled  to  ap- 
peal, and  that  was  their  remedy.  If,  on  the  other  hand,  the 
complaint  contained  a  cause  of  action  against  Jewell  and 
Showers,  the  order  made  August  30,  1878,  was  rightly  made, 
for  they  did  not  join  in  the  motion  for  a  change  of  the  place 
of  trial,  but,  on  the  contrary,  filed  a  demurrer,  without  ob- 
jection on  that  ground.  If  there  was  a  cause  of  action  stated 
a^nst  them,  they  had  as  much  right  to  have  it  tried  in  the 
city  and  county  of  San  Francisco,  where  the  action  was  com- 
menced, as  their  co-defendants  had  to  have  it  tried  in  the 
county  of  their  residence.  In  either  event,  we  do  not  per- 
ceive how  the  subsequent  dismissal  of  the  action  as  against 
Jewell  and  Showers  could  operate  to  confer  on  the  other  de- 
fendants the  right  contended  for  by  them.  That  right  is  to 
be  determined  by  the  condition  of  things  existing  at  the  time 
the  parties  claiming  it  first  appeared  in  the  action. 

Order  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J.,  Morrison,  C.  J.    J 

DISSENTING  OPINION. 

I  dissent.  This  is  one  of  the  actions  which  the  Code 
declares  "  must  be  tried  in  the  county  in  which  the  defeud- 
ants  or  some  of  them  reside  at  the  commencement  of  the  ac- 
tion." (G.  C.  P.  395.)  Before  the  action  was  dismissed  as 
to  any  of  the  defendants  some  of  them  resided  in  San  Fran- 
cisco and  some  of  them  in  San  Joaquin  County.  Aiter  the 
dismissal  of  the  action  as  to  some  of  them  the  remaining  ones 
resided  in  San  Joaquin.  They  had  a  right  to  have  the  action 
tried  in  that  county,  and  if  they  did  not  waive  that  right,  the 
Court  erred  in  denying  their  application  to  have  the  place  of 
trial  changed  from  San  Francisco  to  San  Joaquin.  The  right 
might  have  been  waived  by  appearing  and  answering,  or  de- 
murring without  filing  an  affiaavit  of  merits,  and  demanding 
"  in  writing  that  the  trial  be  had  in  the  proper  county."  (Id. 
396.) 

The  appellants,  on  their  first  appearance,  as  the  sale  de- 
fendants m  the  action,  and  at  the  time  of  filing  their  answer, 
did  file  an  affidavit  of  merits  and  a  demand  ''  in  writing  that 
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the  trial  be  had  in  the  proper  coanty.**  Before  that  either 
San  Francisco  or  San  Joaqnin  was  the  proper  county.  Now, 
it  conid  never  have  been  the  intention  of  the  Le^slatnre  that 
a  plaintiff,  by  improperly  joining  persons  who  resided  in  the 
.  same  county  with  himself ,  against  whom  his  complaint  showed 
that  he  had  no  cause  of  action,  with  persons  residing  in 
another  county  against  whom  he  did  allege  a  cause  of  action 
as  defendants,  could  defeat  the  right  of  the  reed  defendants 
to  have  the  action  tried  in  the  proper  county,  particularly 
when,  as  in  this  case,  the  action  is  dismissed  as  to  the  de- 
fendant's residing  in  the  same  county  with  himself  before  the 
filing  of  the  answer.  Whenever  the  intention  of  the  Legis- 
lature is  manifest  it  must  prevail  in  the  construction  of  stat- 
utes. The  object  of  the  Legislature  was  to  prevent  the  trial 
of  actions  in  counties  other  than  those  in  which  the  defend- 
ants resided,  unless  they  waived  that  right.  I  do  not  think 
that  the  Courts  should  sanction  a  palpable  evasion  of  such  a 
statute.  Shabpsteik,  J. 

I  concur:  Myrick,  J. 


New  Law  Fablications. 


Amebioan  and  English  E.  B.  Casks.     Vol.  Yil,  Part  3,  and  Vol. 
ym,  Part  1.    Edward  Thompson,  Nortbport,  Long  Island. 


Sutherland  on  Damages.    YoL  II.     Callaghan  &  Company,  Chi- 
cago. 

We  have  already  spoken  of  this  work.  Volume  IE  sustainB 
the  reputation  obtained  by  Volume  I.  In  this  second  book  the 
author  treats  of  (1)  Bonds  and  Penal  Obligations;  (2)  Vendor 
and  Vendee;  (3)  Notes  and  Bills;  (4)  Contracts  for  Services;  (5) 
Contracts  for  Particular  Works;  and  (6)  Sui-etyship.  Under  the 
head  of  Probate  Bonds  the  citation  relied  on  in  actions  against 
sureties  is  Irwin  vs.  Backus,  25  Cal.  214.  In  the  event  of  a  sec- 
ond edition,  we  suggest  the  latest  California  decision  on  this 
question,  Chaquette  vs.  Ortety  Pac.  C.  L.  J. 

We  are  surprised  that  there  is  no  reference  to  bonds  given  on 
arrest.  There  is  often  much  difficulty  in  ascertaining  damages 
in  actions  against  sureties  on  undertakings  given  in  civil  arrests. 
The  work  is,  however,  a  very  valuable  one,  thorough  and  accu- 
rate. 


tdixt  ^uit  %m  l0tttMl 
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Current  Topics. 


MAREIAGE  A  STATUS. 

The  Supreme  Court  of  the  United  States,  in  Cheever  vs.  Wilson^ 
9  Wall.  108,  say  that  marriage  is  a  slatua,  exclusirely  controlled 
by  the  laws  of  the  State  where  the  relation  exists. 

It  has  been  called  a  contract,  because  entei^ed  into  by  the 
agreement  of  competent  parties.  In  its  foundation  it  is,  like  all 
contracts,  governed  by  the  lex  loci  contractus.  ( Van  Voorhis  vs. 
BrirUruUl,  86  N.  Y.  18.)  But  when  executed,  it  loses  the  charac- 
teristics of  a  contract,  and  becomes  a  status,  several  as  to  the 
husband  and  wife,  he  having  his  status  as  a  married  man,  and 
she  having  hers  as  a  married  woman.  {People  vs.  Baker  JQ  N.T.78.) 

Chief-Justice  Shaw  (Smith  vs.  Smith,  13  Gray,  210),  thus 
speaks  of  marriage: 

''  Marriage  is  undoubtedly  a  contract,  but  it  is  a  contract  sanc- 
tioned by  law,  controlled  by  considerations  of  public  policy  vital 
to  the  order  and  harmony  of  social  life,  and  in  its  nature  indis- 
soluble, except  by  violations  of  duty  on  the  one  part,  to  be  taken 
advantage  of  in  a  special  manner,  provided  by  law,  on  the  other. 
Neither  party  can  do  any  act  by  way  of  release,  grant,  stipula- 
tion or  agreement,  to  dissolve  such  contract;  and  yet  by  any  of 
these  acts  one  could  estop  himself  in  a  matter  of  private  right." 

Especially  eloquent  is  the  following,  from  the  pen  of  Justice 
Cassoday,  of  the  Supreme  Court  of  Wisconsin  {Cook  vs.  Cook, 
14  N.  W.  Rep.  36):  '^MaiTiage  is  not  only  a  contract,  but, 
when  consummated,  creates  the  most  peculiar  and  solemn  of  all 
domestic  relations.  It  comes  into  existence  in  pursuance  of  a 
contract,  but  when  formed  it  involves  rights  and  duties  flowing 
from  a  source  transcendently  above  any  and  all  conti-acts  which 
the  parties  are  capable  of  making.  It  is  akin  to  the  tender  rela- 
tion between  parent  and  child,  and  has  a  peculiar  sanctity,  not 
to  be  expressed  in  any  commercial  phraseology  like  the  word 
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'  contract.'  Its  obligations  can  be  enforced  and  its  yiolations 
redressed  in  ways  unknown  to  the  law  of  contracts.  It  is 
shielded  from  unholy  intrusion  by  severe  penalties,  enacted  in 
laws  both  human  and  divine.  It  unites  two  persons  for  life  by 
giving  to  each  a  new  status  before  the  law,  as  to  society,  each 
other,  and  the  property  of  each.  The  status  not  only  involves 
the  well-being  of  the  parties  thus  united,  but  the  good  of  society 
and  the  State.  It  is,  therefore,  a  proper  subject  for  legislation. 
It  may,  from  public  considerations,  be  fixed,  regulated  and  con- 
trolled by  law." 


VALIDITY    OF   DIVORCES,    UPON    CONSTRUCTIVE 
PROCESS,  OF  ONE  STATE  AGAINST  A  RESI- 
DENT OF  ANOTHER   STATE. 

In  the  Albany  Law  Journal  for  December  2d  Lucien  B.  Chase 
has  written  a  very  forcible  article  to  show  that  a  foreign  divorce 
against  a  resident  of  New  York  (on  constructive  process)  is  vahd, 
and  changes  the  status  of  the  New  York  party.    The  argument  is 
very  clever,  but  not  as  convincing  as  the  decision  of  the  New 
York  Court  of  Appeals  in  People  vs.  Baker,  76  N.  Y.  85.   The  facts 
of  that  case  were  these :    The  wife  of  a  resident  of  New  York  ob- 
tained in  Ohio  (the  place  of  her  residence)  a  divorce  from  him  on 
service  of  process  by  publication,  and  he  subsequently  remarried 
in  New  York.  He  was  indicted  for  bigamy  and  convicted.  Justice 
Folger  based  the  decision  upon  the  ground  that,  as  the  Ohio 
judgment  was  rendered  by  a  Court  that  had  no  jurisdiction  over 
the  defendant,  it  was  a  judgment  in  rem  only,  and  not  in  jxr- 
sonam ;  in  rem  as  respecting  the  res  in  dispute,  viz.,  the  s/fl/ew  of 
the  plaintiff  seeking  the  divorce,  and  over  whom  it  had  jurisdic- 
tion, and  not  in  personam  as  affecting  the  status  of  the  defendant, 
over  whom  it  had  no  jurisdiction.    A  State  may  adjudge  the  staiui 
of  its  citizens  toward  a  non-resident,  but  it  cannot  push  the 
effects  of  its  judgments  ''over  the  borders  of  another  State/' 
and  ''  fix  upon  a  citizen  of  that  State  a  statues  against  his  will.' 
To  the  same  effect  was  Doughty  vs.  Doughty ,  28  N.  J.  Eq.  581, 
and  Stilphen  vs.  Siilphen,  58  Me.  508. 

In  Cook  vs.  Cook,  14  N.  W.  Rep.  3,  the  Supreme  Court  of  Wis- 
consin reviews  this  question  in  extenso.  The  husband  obtained 
a  divorce  in  Michigan  on  the  ground  of  desertion.    Subsequently 
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the  wife  applied  for  a  divorce  in  Wisconsin,  alleging  desertion, 
and  that  the  Michigan  divorce  was  obtained  without  any  notice 
to  her,  and  asking  alimony  out  of  property  in  Wisconsin.  The 
Court  granted  the  divorce  upon  the  ground  that  the  Michigan 
divorce  affected  the  status  of  the  husband  only. 

The  result  of  this  doctrine  is  peculiar.  According  to  the  New 
York  Court,  a  man  can  be  convicted  for  bigamy  while  his  wife 
is  the  lawful  bed-mate  of  another  man.  According  to  the  Wis- 
consin Court  (24  Wis.  372),  a  husband  who  would  be  convicted 
of  bigamy  for  remarrying  will  fail  if  he  prosecutes  another  man 
for  criminal  intercourse  with  his  wife.  Neither  practically  nor 
theoretically  can  a  wife  live  without  a  husband,  or  a  husband 
without  a  wife — ^the  effort  is  often  made,  but  not  with  great  suc- 
cess. There  is  no  need  for  such  a  doctrine.  The  only  object 
of  a  second  suit  is  the  settlement  of  property.  This  can  be  done 
by  a  Court  of  equity,  basing  its  jurisdiction  upon  the  possession 
of  the  property,  and  upon  the  general  power  of  Courts  of  equity 
to  allow  alimony,  even  after  the  judgment  in  the  divorce  suit. 
In  some  States  a  Court  of  equity  can  grant  alimony,  though 
there  has  been  no  suit  for  divorce  (38  Cal.  265).  In  States  where 
a  judgment  of  divorce  is  a  prerequisite  to  an  order  granting  ali- 
mony, "the  Court  can  base  its  order  upon  the  fact  of  the  divorce,  . 
no  matter  where  obtained.  If  the  man  is  divorced  from  the 
woman,  she  is  sufficiently  divorced  from  him  to  enable  a  Court 
of  equity  to  grant  her  alimony,  provided  there  is  property  within 
its  reach  (he  being  a  non-resident).  (Opinion  of  Taylor,  J.,  in 
Cook  vs.  Cook,  14  N.  W.  Rep.  443,  and  Galland  vs.  Galland,  38 
Cal.  265.) 

GOLDEN  WORDS. 

No  man  in  this  country  is  so  high  that  he  is  above  the  law. 
No  officer  of  the  law  may  set  that  law  at  defiance  with  impunity. 
All  the  officers  of  the  Government,  from  the  highest  to  the  low- 
est, are  creatures  of  the  law  and  are  bound  to  obey  it. 

It  is  the  only  supreme  power  in  our  system  of  government, 
and  eveiy  man  who  by  accepting  office  participates  in  its  func- 
tions is  only  the  more  strongly  bound  to  submit  to  that  su- 
premacy, and  to  observe  the  limitations  which  it  imposes  upon 
the  exercise  of  the  authority  which  it  gives.  (Justice  Miller,  in 
U.  S.  vs.  Lee,  Alb.  L.  J.) 
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No.  10,712. 

PEOPLE,  Respondent,  vs.  WESTLAKE,  Appellant. 

HoxioiDB — SsiiF-DiFKiiBB — ^iNBTBUCfnoNB — ^Thbxaib.  The  Coort  below  in- 
Btmoted  the  jury:  "  Past  threats  or  conduct  of  the  deceased,  how  no- 
lent  soeyer,  will  not  excuse  a  homicide  without  sufficient  preseat 
demonstration  to  authorize  the  belief  that  the  deadly  purpose  then 
exists,  and  the  fear  that  it  will  then  be  executed. 
"The  danger  must  be  present,  apparent  and  imminent,  and  the  kiUiDg 
must  be  done  under  a  well-founded  belief  that  it  was  absolutely  neoeB- 
sary  for  the  defendant  to  kill  the  deceased  at  that  time  to  saye  himself 
from  great  bodily  harm." 
Meld,  proTious  insults  or  conduct,  however  violent  and  abusive,  are 
not,  in  and  of  themselyes.  sufficient  to  justify  or  excuse  the  commis- 
sion of  a  crime.  They  are,  however,  evidential  circumstances  whidi, 
in  connection  with  the  facts  and  ciicumstanoes  in  which  a  ciime  has 
been  committed,  are  entitled  to  due  consideration  in  determiniag 
whether  the  person  charged  with  the  commission  of  the  crime  wm 
justifiable  or  not.  Substantially,  that  was  the  import  of  the  first  ptzt 
of  the  above  instruction,  and  was  expressed  in  such  language  that 
the  jury  could  not  have  misunderstood  it.  Further,  the  instruction 
as  an  entirety  is  not  within  Flahave's  case  (58  Oal.  249). 

Id. — Id.  The  furUier  instruction,  '*If  you  believe  beyond  a  reasunabla 
doubt,  from  the  evidence,  that  the  defendant  killed  the  deceased,  then 
to  render  said  killing  justifiable  it  must  appear  that  the  defendant 
wholly  without  fault  imputable  to  him  by  law  in  bringing  about  or  i 
mencing  the  difficulty  in  which  the  mortal  wound  was  given,"  was 
also  properly  given  in  this  case. 

Id. — Id.  A  person  accused  of  crime  may  show  in  justification  that,  although 
he  brought  upon  himself  an  imminent  danger,  he,  .in  the  presence  of 
that  necessity,  changed  his  mind  and  conduct,  and  honestly  endeaTored 
to  escape  from  it,  but  could  not  without  striking  the  mortal  blow. 
But  that  is  not  the  present  case. 

Id. — Id.  It  is  allowable  for  a  Court  to  give  a  hypothetical  instruction,  pro- 
vided the  province  of  the  jury  be  not  invaded. 

Id. — Tkstiicont—  Objection— Bulxnq—'Waivsb.  Where  testimony  is  objected 
to,  the  Court  reserving  its  ruling,  and  no  ruling  is  had,  and  no  request 
for  a  ruling  or  motion  to  strike  out  is  made,  the  presumption  is  that 
the  ruling  was  waived.  Further,  defendant  did  not  make  the  omissioB 
of  the  Court  to  rule  upon  his  objection  or  motion  to  strike  out  part  of 
the  grounds  of  his  motion  for  a  new  trial. 

Id. — ^Evidence — Expebt — Wound  —  Fact.  Whether  the  wound  of  whidi 
deceased  died  could  have  been  inflicted  by  a  shot  fired  by  defendant 
from  a  certain  direction,  was  a  fact  to  be  found  by  the  jury  from  the 
evidence  of  the  circumstances  in  which  the  homicide  was  committed, 
or  to  be  inferred  from  the  relative  position  of  the  parties  at  the  time 
the  shot  was  fired;  it  was  not  such  a  matter  of  science  or  skill  as 
required  the  opinion  of  an  expert.  {People  vs.  SmUh,  4  Pac.  C. 
L.  J.  213.) 
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Id. — ^DscLABATXONS — Bbb  Gbrib.  DeolarationB  by  deeeued  made  hall  an 
hour  after  he  had  been  ehot,  lelating  to  what  he  then  meant  to  do  to 
defendant  for  shooting  him,  are  not  part  of  the  res  gesta. 

Id. — WjTKWBBMa — ^Eebob.  The  exolnaion  of  the  testimony  of  one  witness  as 
to  a  fact  which  has  been  proTed  by  the  nnoontradioted  eridenoe  of 
another  witness  is  not  a  prejudicial  error;  the  direct  evidence  of  one 
witness  who  is  entitled  to  foil  credit  is  sufficient  for  proof  of  .any  fact, 
except  perjury  and  treason.    (0.  0.  P.,  1844.) 

Appeal  from  Superior  Conrt,  Shasta  County. 

Chipman  <&  Garter  and  Stveeney^  for  appellant. 
Attomey-Geyieral  Hart,  for  respondent. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 

In  the  Superior  Court  of  Shasta  County  Thomas  L.  West- 
lake  was  charged,  Inr  criminal  information,  with  haying  com- 
mitted the  crime  of  murder,  by  maliciously  and  unlawfully 
killing  one  John  McCool,  in  that  county.  Upon  trial  a  ver- 
dict was  rendered  against  him  of  murder  in  the  second  de- 
gree, and  on  this  appeal,  which  is  from  the  judgment  of  con- 
viction and  from  an  order  denying  his  motion  for  a  new  trial, 
it  is  insisted  that  the  Court  erred — 

Mrst,  in  giving  to  the  jury  the  following  instruction  upon 
the  subject  of  justifiable  homicide  : 

*'  Past  threats  or  conduct  of  the  deceased,  how  violent  so- 
ever, will  not  excuse  a  homicide,  without  sufficient  present 
demonstraiion  to  authorize  the  belief  that  the  deadly  purpose 
then  exists,  and  the  fear  that  it  will  then  be  executed. 

''  The  danger  must  be  present,  apparent  and  imminent^ 
and  the  killing  must  be  done  under  a  voeU-founded  belief  that 
it  was  absolutely  necessary  for  the  defendant  to  kill  the  de- 
ceased at  that  time  to  save  himself  from  great  bodily  harm.'* 

The  first,  part  of  this  instruction  is  challenged  as  erro- 
neous; but  as  a  proposition  in  criminal  law,  it  is  true  that 
previous  insults  or  conduct,  however  violent  and  abusive, 
are  not,  in  and  of  themselves,  sufficient  to  justify  or  excuse 
any  one  for  the  commission  of  a  crime.  (People  vs.  lams, 
67  Cal.  127.)  They  ai^e,  however,  evidential  circumstances 
which,  in  connection  with  the  faofcs  and  circumstances  in 
which  a  crime  has  been  committed,  are  entitled  to  due  con- 
sideration in  determining  whether  the  person  charged  with 
the  commission  of  the  crime  was  justinable  or  not.  Sub- 
stantially that  was  the  import  of  the  first  part  of  the  in- 
struction, and  it  was  expressed  in  such  language  that  the 
jury  could  not  have  misunderstood  it. 

]But  it  is  claimed  that  the  instruction  as  an  entirety  is  ob- 
jectionable under  the  decision  by  this  Court  in  Iiahave's 
case  (58  Cal.  249). 
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The  instructions  in  the  two  cases  are  not  identical.  In 
the  Flahave  case  the  disapproved  instruction  was  substan- 
tially this:  To  justify  a  person  for  killing  another  upon  the. 
ground  of  self-defense,  the  killing  must  be  done  under  an 
appearance  of  danger  so  urgent  and  pressing  that  it  was  ab- 
solutely necessary  to  save  his  own  life  or  to  prevent  great 
bodily  injury.  Li  this  case  the  instruction  was  qualified  by 
the  expression  that  the  killing  must  be  done  tinder  a  wdl- 
founded  belief  tJiat  it  toas  absolutely  necessary y  etc.  That  quali- 
fication saves  the  instruction  from  the  rule  of  the  FlahaTO 
case,  and,  as  Qualified,  the  instruction  in  this  case,  as  an  en- 
tirety, was  right.  It  is  substantially  the  instruction  which 
was  given  in  the  case  of  The  State  vs.  Bippey  (2  Head  217), 
which  the  Supreme  Court  of  Tennessee  approved  as  sound 
law. 

Justification  for  a  homicide,  according  to  the  Penal  Code, 
must  rest  upon  two  things:  (1)  A  reasonable  cause;  (2)  An 
actual  apprehension  of  a  design  to  commit  a  felony  or  to  do 
some  great  bodily  injury.  Both  must  exist  or  neither  will 
avail.  To  constitute  the  defense  the  apprehension  of  dan- 
ger must  be  founded  on  sufficient  circumstances,  real  or  ap- 
parent, to  authorize  the  opinion  that  the  felonious  design  ^Ae/^ 
eodsts;  previous  threats  or  menacing  conduct  constitute  part 
of  such  circumstances.  And  the  circumstances  must  not 
only  be  such  as  authorize  the  fear  of  death  or  great  bodily 
harm,  but  the  fear  caused  by  them  must  be  actual — ^really 
entertained,  and  the  homicidal  act  must  have  been  done  under 
the  controlling  infiuence  of  that  fear,  or,  in  other  words, 
under  the  honest  and  well-founded  belief  that  it  was  abso- 
lutely necessary  to  kill  at  that  moment  to  save  from  the  im- 
minent danger  that  menaced  life  or  limb.  Can  such  a  belief 
arise  out  of  the  circumstances  of  necessity  or  danger  which 
a  partv  has,  intentionally  or  by  his  own  fault,  brought  upon 
himself  ?  We  think  not.  Hence  we  see  no  error  in  the  lol* 
lowing  instruction  upon  the  same  subject  of  justification,  to 
which  the  defendant  took  exceptions : 

**If  you  believe  beyond  a  reasonable  doubt,  from  the  evi- 
dence, that  the  defendant  killed  the  deceased,  then  to  render 
said  killing  justifiable  it  must  appear  that  the  defendant  was 
wholly  without  fault  imputable  to  him  by  law  in  bringing 
about  or  commencing  the  difficulty  in  which  the  mortal 
wound  was  given." 

The  instruction  is  taken  literally  from  the  decision  of  the 
late  Supreme  Court  in  People  vs.  Lamb  (17  Cal.  323),  which 
has  been  since  followed  and  approved  by  this  Court  in 
People  vs.  Ti-avis  (56  id.  254).     It  is  true  that  in  Peaplen^ 
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Simons  (8  Pac.  C.  L.  J.  1127),  the  doctrine  enunciated  in 
those  cases  seems  to  have  been  questioned;  but  it  was  not 
'  Questioned  by  a  majority  of  the  Judges  who  concurred  in 
that  decision;  and  the  case  is  not  entitled  to  be  considered 
as  an  authoritative  overruling  of  the  former  cases.  And 
those  cases,  we  think,  should  not  be  overruled,  for,  as  a 
proposition  in  criminal  law,  the  doctrine  enunciated  by  them 
rests  upon  reason  and  authority.  As  has  been  already  said, 
the  apprehension  of  danger  to  life  or  limb  which  justifies  a 
man  for  taking  the  life  of  another  must  be  an  honest  one — 
one  that  is  well  grounded,  and  must  arise  out  of  a  reasonable 
cause;  but  a  cause  which  originates  in  the  fault  of  the  per- 
son himself — in  a  quarrel  which  he  has  provoked,  or  m  a 
danger  which  he  has  voluntarily  brought  upon  himself,  by  his 
own  misconduct, cannot  be  considered  reasonable  or  sufficient 
in  law  to  support  a  c^ell-grounded  apprehension  of  imminent 
danger  to  his  person.  EiTor  of  apprehension  the  law  over- 
looks when  a  man  is  called  upon  to  act  on  appearances;  but 
it  does  not  overlook  dishonesty  of  apprehension.  Hence  a 
real  or  apparent  necessity  brought  about  by  the  design,  con- 
trivance, or  fault  of  the  defendant,  cannot  be  availed  of  as 
a  defense  for  the  commission  of  a  crime.  {State-  vs.  Rippey^ 
supra;  Stewart  vs.  Staie,  Ohio  St.  66;  State  vs.  Nedey,  20 
Iowa  109;  Stale  vs.  Roach,  34  Geo.  78;  State  vs.  Mand,  52 
Ala.  322;  StaJte  vs.  Evans,  44  Miss.  762;  Stale  vs.  Gainey, 
97  ni.  271.) 

Yet  it  is  not  to  be  doubted  that  a  person  accused  of  crime 
may  show  in  justification  that  although  he  brought  upon 
himself  an  imminent  danger,  he,  in  the  presence  of  that 
necessity,  changed  his  mind  and  conduct,  and  honestly  en- 
deavored to  escape  from  it,  but  could  not  without  striking 
the  mortal  blow.  But  that  is  not  the  present  case.  And, 
in  the  absence  of  such  circumstances,  it  must  be  true  as  a 
legal  proposition  that  where  a  defendant  seeks  and  brings 
upon  nimself  a  difficulty  with  the  deceased,  in  which  he  will- 
ingly continues  until  he  involves  himself  in  the  necessity  to 
kill,  the  law  will  not  hold  him  guiltless.  The  ri^ht  of  self- 
defense,  which  justifies  a  homicide,  does  not  include  the 
right  of  attack. 

Secondly — ^The  instruction  numbered  twenty-two  was  cor- 
rect. In  effect  the  Court  told  the  jury  that  if  they  were 
satisfied  ''beyond  a  reasonable  doubt,  from  all  the  facts 
and  circumstances  in  the  case,"  of  the  existence  of  the  facts 
which  he  stated  to  them,  and  which  the  evidence  tended  to 
prove,  then  the  defendant  would  be  guilty  of  murder  or 
manslaughter,  as  they  might  determine. 
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It  is  allowable  for  a  Court  to  give  a  hypothetical  instrae- 
tion  to  the  jury,  provided  the  province  of  the  juiy  be  not 
invaded.  No  invasion  took  place  in  this  instance;  the  jury 
were  left  entirely  free,  in  the  exercise  of  their  functions,  to 
find  the  facts  stoted  to  them,  and  were  cautioned  that  the 
facts  must  be  found  by  them,  from  the  evidence,  beyond  a 
reasonable  doubt. 

Ihirdly — ^A  witness  for  the  prosecution  on  his  direct  exam- 
ination testified  that  McCool  (the  deceased)  and  a  younger 
brother  of  the  defendant  on  the  morning  of  the  homicide 
came  along  and  halted  right  in  front  of  the  door  of  the 
saloon  near  which  the  witness  was  seated.  When  they 
halted,  McCool  said  to  young  Westlake,  *'  I  was  not  alluding 
to  you  or  your  family."  At  the  time  of  the  remark  the  wit> 
ness  did  not  observe  that  the  defendant  was  present,  but  he 
came  forward  and  joined  them  immediately  afterward,  and 
commenced  the  dimculty  with  McCool,  in  which  the  I&tter 
was  killed.  To  the  remark  counsel  for  defendant  ^'objected 
as  evidence  and  moved  that  it  be  stricken  out."  No  ruling 
was  then  made  by  the  Court  upon  the  objection  or  motion. 
Impliedly,  the  Court  reserved  its  ruling,  and  no  exception 
was  taken  by  defendant.  But  the  Court  did  not,  at  anv  time 
during  the  trial  of  the  cause,  pass  upon  either,  and  this 
omission  of  the  Court  is  assigned  as  error.  But  the  defend- 
ant did  not  at  at  any  time  ask  for  a  ruling;  and  where  a  de- 
fendant makes  no  effort  to  obtain  a  definite  ruling,  upon  an 
objection  to  a  question  asked  of  a  witness,  or  a  motion  to 
strike  out  the  answer  to  the  question,  the  ruling  upon  which 
has  been  reserved,  the  legal  presumption  is  that  a  ruling  was 
waived.  (People  vs.  Sanford^  43  Cal.  32.)  This  presump- 
tion also  arises  from  the  fact,  disclosed  by  the  record  in  this 
case,  that  the  defendant  did  not  make  the  omission  of  the 
Court  to  rule  upon  his  objection  or  motion  to  strike  out  part 
of  the  grounds  of  his  motion  for  a  new  trial. 

Fourthly — ^A  medical  witness,  called  by  the  defendant, 
after  testifying  that  he  had  made  a  post-mortem  examination 
of  the  body  of  deceased,  was  asked  this  question:  ''State, 
from  the  examination  you  gave  the  wound,  the  course  of 
the  ball  and  the  condition  of  the  deceased,  whether,  if  he 
were  moving  in  a  northwesterly  direction,  or  standing  facing 
a  northwest  direction,  he  could  have  received  that  wound 
from  the  pistol-shot  fired  by  a  person  standing  north  of  him 
and  facing  south  ?"  Objection  was  taken  to  the  question, 
which  was  sustained,  and  the  ruling  is  assigned  as  error. 

Whether  the  wound  of  which  the  deceas^  died  could  ha?e 
been  inflicted  by  a  pistol-shot  fired  by  tiie  defendant  from  a 
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certain  direction  was  a  fact  to  be  found  by  the  jury  from  the 
evidence  of  the  circumstances  in  which  the  nomicide  was 
committed,  or  to  be  inferred  from  the  relative  position  of  the 
parties  at  the  time  the  shot  was  fired;  it  was  not  such  a  mat- 
ter of  science  or  skill  as  required  the  opinion  of  an  expert. 
(People  vs.  Smith,  4  Pac.  0.  L.  J.  213.)  There  was  there- 
fore no  error  in  excluding  the  opinion  of  the  witness.  Nor 
did  the  Court  err  in  excluding  the  testimony  of  the  same  wit- 
ness as  to  a  declaration  made  by  McCool,  half  an  hour  after 
he  had  been  shot,  to  the  witness,  who  was  his  attending 
physician.  The  declaration  related  to  what  he  then  meant 
to  do  to  the  defendant  for  shooting  him.  Declarations  of  a 
person  who  has  been  shot,  made  half  an  hour  after  the  shoot- 
ing, as  to  what  he  intends  to  do  to  the  man  who  shot  him, 
are  not  part  of  the  res  geatce  of  the  shooting.    (C.  C.  P. ,  1850.) 

Lastly — ^It  is  contended  that  in  excluding  the  testimony  of 
John  Stewart,  a  witness  for  the  defendant,  as  to  the  com- 
munication to  defendant  of  a  threat  which  had  been  made  by 
McGool  against  the  defendant,  there  was  error.  But  the 
threat  and  the  communication  of  it  to  the  defendant  had  been 
proved  by  the  testimony  of  another  witness,  who  was  un- 
impeached  and  uncontradicted,  and  the  defendant  himself 
testified  on  the  same  subject.  The  exclusion  of  the  testimony 
of  one  witness  as  to  a  fact  which  has  been  proved  by  the  un- 
contradicted evidence  of  another  witness  is  not  a  prejudicial 
error  {People  yq.  Reed,  48  Cal.  553);  for  the  direct  evidence  of 
one  witness  who  is  entitled  to  full  credit  is  sufficient  for  proof 
of  any  fact,  except  perjury  and  treason.    (Sec.  1844,  0.  C.  P.) 

There  is  no  error  m  the  record,  and  the  judgment  and  order 
appealed  from  are  affimed. 

We  concur:  Morrison,  0.  J.,  Myrick,  J. 

I  concur  in  the  judgment:  Boss,  J. 

DISSENTING  OPINION. 

The  following  instruction,  in  which  the  Court  said,  '*If 
you  believe,  beyond  a  reasonable  doubt,  from  the  evidence, 
that  the  defendant  commenced  the  affray  with  the  deceased 
in  which  the  mortal  wound  was  given,  then  his  fear  of 
dancer,  if  really  entertained,  would  not  justify  him  in  taking 
the  life  of  the  deceased,"  cannot,  in  my  judgment,  be  recon- 
ciled with  that  provision  of  the  Penal  Code  which  makes 
homicide  justifiable  when  committed  by  a  person  in  the  law- 
ful defense  of  such  person,  even  if  he  was  tne  assailant,  if  he 
had  reallv  and  in  good  faith  endeavored  to  decline  any  further 
struggle  before  the  homicide  was  committed.  (Pen.  C.,  177.) 
This  error,  if  error  it  be,  is  repeated  in  several  other  instruc- 
tions. Sharpstein,  J. 
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No.  7413. 

HAEMON,  Appellant,  vs.  PAGE  et  al.,  Respondents, 

GOBPOSATIONS— SUBSCSIBBBS — ^EqITITT — InSOLYXHCT  —  ObXOXTOBS — COXTIUCT. 

When  a  stockholder  has  concraoted  with  a  commercial  corporatioii  to 
pay  in  a  certain  amount  of  the  capital  stock,  he  is  bonnd  by  mcb 
contract,  and  a  Conrt  of  equity  will  enforce  it  for  the  benefit  of  crediton, 
on  the  insolyency  of  such  corporation. 

Id. — CoHSTiTUTzoN — Rbmkdt.  The  aboTe  mle  is  not  affected  by  the  con- 
stitutional proTisionB  relating  to  stockholders  in  corporations,  nor  by 
Section  322  of  the  Oivil  Oode. 

Id. — Statutb  of  Limitations.  There  is  no  ayerment  in  the  complaint  of 
the  existence  of  any  fact  that  would  put  the  Statute  of  limitatioiiB  in 
motion;  no  disbandment  of  the  corporation;  no  cesser  of  bnsiiieflB; 
no  call  upon  the  subscribers  to  pay;  and  therefore  the  complaint  is  not 
subject  to  demurrer  on  the  ground  of  limitation. 

Appeal  from  Fourth  District  Coart,  San  Francisco. 

Boche  (k  Defbeck^  and  J.  W,  Carter ^  for  appellant. 
McAUister  &  Bergin^  for  respondents. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Conrt: 

The  complaint  shows  that  the  defendant,  the ' '  City  Pamg 
Company,"  is  a  corporation,  dnly  organized  and  formed  under 
the  laws  of  the  State  of  California,  on  or  aboat  the  10th 
day  of  November,  1868,  with  a  nominal  capital  stock  of 
$500,000,  divided  into  5,000  shares  of  $100  each.  It  also 
avers  that  the  defendants,  respectively,  at  the  times  men- 
tioned in  the  complaint,  became  the  subscribers  to  shares  of 
the  capital  stock  of  the  corporation,  setting  forth  the  num- 
ber of  shares  subscribed  for  by  each  of  them.  It  further 
alleges  that  none  of  the  defendants  have  ever  paid  into  the 
corporation  any  portion  of  the  capital  stock  subscribed  for 
by  them,  and  charges  that  the  whole  amount  that  each  de- 
fendant subscribed  remains  due  and  unpaid.  The  complaint 
further  charges  that  on  the  2d  day  of  May,  1878,  the  plain- 
tiff recovered  a  judgment  against  the  City  Paving  Company 
in  the  District  Court  of  the  Fourth  Judicial  Disbict  for  the 
sum  of  $10,500,  which  judgment  still  remains  in  full  force 
and  effect,  and  wholly  unsatisfied.  That  an  execution  was 
issued  on  such  judgment  against  the  property  of  the  City 
Pavinjg  Company,  which  was  placed  m  the  hands  of  the 
Sheriff  of  the  city  and  coimty  of  San  Francisco,  and  has 
been  returned  wholly  unsati^ed.  That  the  indebtedness 
upon  which  the  aforesaid  judgment  was  recovered  accrued 
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between  the  9th  day  of  May,  1873,  and  the  15th  day  of  Octo- 
ber of  that  year.  There  is  a  further  averment  in  the  com- 
plaint of  the  total  insolvency  of  the  City  Paving  Company, 
and  that  cdl  of  the  subscriptions  of  the  defendants  to  the 
capital  stock  of  the  corporation  were  made  prior  to  the 
creation  of  the  indebtedness  to  the  plaintiff.  To  the  com- 
plaint the  defendants  demurred,  the  demurrer  was  sustained 
by  the  District  Court,  and  plaintiff  has  taken  this  appeal. 

The  questions  involved  in  the  case  are  somewhat  new  in 
this  State,  and  have  never  before  (within  our  knowledge) 
been  presented  to  the  Supreme  Court  for  decision.  An  ex- 
amination of  the  authorities  shows,  however,  that  a  suit  in 
equity  by  creditors  of  a  corporation,  to  compel  the  sub- 
scribers to  the  capital  stock  to  pay  in"  their  subscriptions,  is 
a  very  common  proceeding  not  only  in  England  but  also  in 
this  country.  In  Angell  &  Ames  on  Corporations  (Section 
602)  we  find  the  law  thus  stated:  ''It  has  been  held  that 
when  the  Trustees,  or  other  proper  agents  for  that  purpose, 
neglect  to  call  in  the  debts  due  by  the  stockholders  of  a  cor- 
poration for  stock,  so  as  to  enable  the  company  to  pay  its 
debts,  a  creditor,  by  a  bill  in  chancery,  can  compel  such 
agents  to  enforce  contribution  from  the  stockholders  accord- 
ing to  their  subscriptions."  In  the  case  of  Henry  vs.  2he 
Vermilion  Railroad  Company  and  other  stockholders  (17 
Ohio  189J,  the  Court  savs:  "These  bills  are  filed  under 
the  Act  directing  the  modfe  of  proceeding  in  chancery.  They 
set  forth  judgments  at  law  recovered  against  the  company ; 
further,  that  after  efforts  made,  they  could  not  be  collected 
on  execution,  and  that  the  individual  defendants  are  in- 
debted t.o  the  company  as  stockholders,  upon  their  stock 
subscriptions.  The  principle  has  already  oeen  recognized 
by  this  Court,  that  a  creditor's  bill  will  lie  against  a  stock- 
holder of  an  incorporated  company,  to  compel  him  to  pay 
over  to  a  judgment  creditor  the  amount  of  his  subscription, 
which  had  not  before  been  paid  to  the  company  (11  Ohio 
B.  273;  Hid.  197);  and  the  authority  of  tnese  cases  we 
fiiid  no  reason  to  deny." 

In  the  case  of  Haakins  vs.  Harding  (2  Dillon's  C.  C.  B. 
106),  Dillon,  Circuit  Judge,  uses  the  following  language: 
''  Without  the  aid  of  any  statute,  the  unpaid  subscriptions 
to  the  capital  stock  constitute  a  fund  available  to  creditors 
who  are  unable  to  make  their  demands  from  the  corporate 
debtor,  and  equity  will  ledd  its  aid  to  enforce  payment  for 
the  benefit  of  creditors."  [^Citiog  numerous  authorities. J  In 
the  case  of  OgUvie  et  al.  vs.  I  he  Knox  Insurance  Company 
(22  How.  380),  the  Supreme  Court  of  the  United  States 
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maintained  the  same  principle  in  a  case  where  the  snbscrip- 
tions  were  obtained  by  fraud.  It  is  there  said  that,  "in  a 
bill  by  a  judgment  creditor  against  an  incorporated  insurance 
company  and  its  stockholders,  to  compel  the  latter  to  pay  up 
the  balance  due  on  their  several  subscriptions  to  the  stock, 
they  cannot  be  allowed  to  defend  themselres  by  an  allega- 
tion that  their  subscriptions  were  obtained  by  fraud  and 
misrepresentations  of  the  agent  of  the  company.  It  is  too 
late,  after  the  investment  is  found  unprofitable  and  debts  in- 
curred, for  stockholders  to  withdraw  their  subscriptions, 
under  such  a  pretense  or  plea.  '* 

The  case  of  Adler  et  m.  vs.  The  MUtvaukee  Patent  Brick 
Manufacturing  Company  and  others  (13  Wis.  67)  is  a  strong 
case  to  the  same  effect.  The  limguage  of  the  Court  is  that 
"  the  stockholders,  being  in  general  free  from  personal  re- 
sponsibility, the  capital  stock  constitutes  the  sole  fund  to 
which  creditors  look  for  the  liquidation  of  their  demands.  It 
is  the  basis  of  the  credit  which  is  extended  to  the  corpora- 
tion by  the  public  and  a  substitute  for  the  individual  liabO- 
ity  which  exists  in  other  cases.  So  far  as  the  creditors  are 
concerned,  it  is  regarded  in  the  law  as  a  trust  fund,  pledged 
for  the  payment  of  the  debts  of  the  corporation.  *  *  * 
If,  therefore,  by  the  willful  or  stubborn  inaction  of  the 
directors  or  stockholders,  the  company  fails  to  meet  its  obli- 
gations and  perform  its  duties,  a  Court  of  equity  will,  on  a 
proper  application,  afford  the  requisite  relief. 

In  a  very  recent  case — South  Mountain  Con.  Mg.  Co.,  7 
Sawyer,  30 — Hoffman,  J.,  says:  "I  do  not  question  flie 
power  of  the  Court  to  compel  contribution  of  unpaid  sub- 
scriptions to  the  capital  stock  of  an  insolvent  corporation  for 
the  purpose  of  paying  its  debts."  The  learned  Judge  cites 
numerous  decisions  of  the  Supreme  Court  of  the  United 
States  in  support  of  his  view  of  the  law. 

It  may  be  remarked  that  the  case  of  the  South  Mountain 
Consolidated  Mining  Company  was  carried  by  writ  of  review 
to  the  Circuit  Court,  was  there  affirmed  (Pamphlet,  Nov.  6, 
1882),  and  the  opinion  rendered  b^  the  learned  Circuit  Judge 
is  relied  upon  by  the  defense  in  this  case.  But  with  due  def- 
erence to  the  very  able  counsel,  we  must  say  that  we  do  not 
think  that  it  sustains  defendants'  position.  Mr.  Justice 
Sawver  there  says  :  *'  Mining  corporations  in  California  are, 
in  these  particulars,  sui  generis.  They  are  orgrmized  and 
carried  on  upon  principles,  in  these  respects,  wholly  different 
from  banking,  railroaa,  insurance  and  other  like  commercial 
corporations  having  a  subscribed  capital  stock.  There  is  no 
agreement,  express  or   implied,   to  pay  up  any  particular 
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amount  of  stock,  and  no  one  understands  that  there  is.  Cer- 
tainly none  is  intended  by  the  parties.  If  there  is  a  contract 
to  pay  up  the  fnll  nominal  amount  of  the  stock,  it  conld  be 
called  in  from  time  to  time  without  regard  to  the  liabilities 
or  needs  of  the  corporation.  There  being  no  snch  agree- 
ment, there  is  no  contract  or  agreement  to  pay  np  capital 
stock,  which  can  constitute  assets  of  the  corporation.  Tnere 
is  a  mere  power  of  assessment  under  the  statute  and  by- 
laws— ^not  a  contract  to  pay  in  installments  upon  call ;  but  this 
mere  power  to  assess,  maependent  of  any  contract,  express 
or  implied,  to  pay  up  the  nomincd  amount  of  capital  stock  in 
instaliments,  is  not  assets  of  the  corporation." 

The  distinction  between  the  case  there  considered,  which 
involved  the  liability  of  a  stockholder  in  a  mining  corporcUion 
and  the  liability  of  a  subscriber  to  the  capital  stoac  of  a  bank- 
ing, railroad,  insurance  or  other  commercial  corporation, 
such  as  we  are  dealing  with  in  this  case,  is  clearly  marked 
out  in  the  opinion  of  Mr.  Justice  Hofifman.  He  says : 
''These  principles  apply  to  all  cases  where  an  obligation  nas 
been  created  or  incurred  on  the  part  of  a  stockholder  to  pay 
to  the  corporation  a  certain  sum,  being  the  par  value  of  the 
capital  stock  subscribed  for  or  transferred  to  him.  The  lia- 
bility thus  created  grows  out  of  contract,  express  or  implied, 
and  the  creditors  of  the  corporation  may  avail  themselves  of 
it,  as  of  any  other  chose  in  action  or  equitable  assets  of  the 
corporation,  on  well-settled  and  familiar  principles." 

Other  authorities  might  be  cited  in  support  of  the  views 
above  presented,  but  we  think  we  have  sufficiently  shown  that 
when  a  stockholder  has  contracted  with  the  corporation  to  pay 
in  a  certain  amount  of  the  capital  stock,  he  is  bound  by  such 
contract,  and  a  Court  of  equity  will  enforce  it  for  the  benefit 
of  creditors  of  the  insolvent  corporation. 

But  it  is  claimed  that  the  rule  above  stated  has  been 
changed  in  this  State.  In  the  first  place,  our  attention  has 
been  called  to  Section  2,  Article  Xll,  of  the  new  Constitu- 
tion, which  provides  that  ''Dues  from  corporations  shall  be 
secured  by  such  individual  liability  of  the  corporators  and 
other  means  as  may  be  drescribed  by  law ;"  and  also  to  Sec- 
tion 3  of  the  same  Aiticle,  which  declares  that  ''Each  stock- 
holder of  a  corporation,  or  joint-stock  association,  shall  be 
individually  and  personally  liable  for  such  proportion  of  all 
its  debts  and  liabilities  contracted  or  incurred,  during 
the  time  he  was  a  stockholder,  as  the  amount  of  stock  or 
shares  owned  by  him  bears  to  the  whole  of  the  subscribed 
capital  stock,  or  shares  of  the  corporation  or  associa- 
tion." 
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But  the  above  provisions  of  the  new  Constitation  do  not 
apply  to  this  case,  as  the  liability  of  the  stockholders  accraed 
before  the  new  Constitution  was  adopted.  The  provisions 
of  the  old  Constitution  on  this  subiect,  however,  were  sub- 
stantially the  same.  By  Section  ^2,  Article  lY,  (Cons,  of 
1863,)  it  is  provided:  ''Dues  from  corporations  shall  be 
secured  by  such  individual  liability  of  the  corporators,  and 
other  means,  as  may  be  prescribea  by  law."  And  Section 
36  of  the  same  Article  reads  as  follows:  ''Each  stockholder 
of  a  corporation,  or  joint-stock  association,  shall  be  individ- 
ually and  personally  liable  for  his  proportion  of  all  its  debts 
and  liabilities." 

We  are  also  referred  to  Section  322  of  the  Civil  Code  re- 
specting the  liability  of  stockholders. 

But  is  the  right  of  the  creditors  of  the  corporation  to  pur- 
sue the  subscribers  in  equity,  as  has  been  attempted  in  this 
case,  taken  away  by  the  provisions  of  the  Constitution  or  the 
Act  of  the  Legislature?  We  think  not,  and  will  endeavor  to 
show  that  it  is  not,  by  reference  to  the  authorities. 

Thomoson,  in  his  recent  work  on  ' '  The  Liability  of  Stock- 
holders, says  (Sec.  265):  "The  general  rule  is  that,  al- 
though a  creditor  has  a  concurrent  remedy  against  a  share- 
holder at  law,  this  does  not  oust  the  jurisdiction  of  the 
Courts  of  equity."  "Section  266.  The  rule  obtaining  in 
some  of  the  States,  in  case  of  a  statutory  liability,  is  that  the 
creditor  has  a  concuiTcnt  remedy  at  law."  "it  has  been 
held,  under  a  statute  of  individual  liability,  that  wherea  snit 
in  equity  has  been  instituted  for  such  a  purpose  (the  benefit 
of  all  the  creditors),  no  creditor  can  institute  a  separate  suit 
for  the  enforcement  of  such  liability  in  his  own  behalf.'* 
(Section  275.) 

The  case  of  The  Bunk  of  the  United  States  vs.  Dallam  d  at. 
(4  Dana,  675),  is  an  authority  on  this  subject.  That  was  a 
suit  in  chancery  against  the  shareholders  in  a  corporation 
called  the  Fayette  Faper  Manufacturing  Company,  tne  char- 
ter of  which  contained  the  following  clause:  "Provided, 
however,  that  the  estate  and  property  of  every  individual 
shareholder,  who  holds  or  possesses  stock  in  said  corporation, 
shall  at  all  times  be  liable  and  subject  in  law,  in  proportion 
to  his  or  her  interest  therein,  to  pay  and  satisfy  all  debts  and 
demands  contracted  by  said  corporation  during  the  time  he 
or  they  held  stock  therein,  upon  a  failure  of  the  corporate 
funds  to  discharge  the  same."  The  plaintiff  had  recovered  a 
judgment  against  the  corooration,  and  failing  to  collect  the 
money  from  it,  prosecutea  his  suit  on  the  equity  side  of  the 
Court  against  the  shareholders,  and  the  Court  tiiere  sajs: 
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"As  the  judgment  and  return  on  the  execution  thereon  en- 
titled the  bank  to  demand  the  amount  of  its  debt  from  stock- 
holders in  their  personal  right,  and  as  they  are  liable,  not 
in  solidoy  but  only  distributively,  in  the  ratio  of  their  several 
interests,  and  are  moreover  multitudinous,  we  have  no  doubt  ^ 
that  the  Circuit  Court,  siUing  in  equUy,  had  jurisdiction  over 
a  joint  bill  filed  against  all  of  them,  concurrently  with  a 
Court  of  law,  over  separate  actions  against  each  of  them, 
upon  his  sole  and  several  liability." 

The  case  of  Matthews  et  al.  vs.  Murray  et  ah  (24  Md.  527), 
was  a  suit  in  equity  against  the  stockholders  in  a  com- 
pany incorporated  under  an  Act  containing  the  following 
provision:  ''The  stockholders  shall  be  severally  and  indi- 
vidually liable  to  the  creditors  of  the  Company  in  which 
they  are  stockholders,  to  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively,  for  all  debts  and  con- 
tracts made  by  such  Company,"  an^  the  bill  was  entertained 
by  the  Court.  In  the  later  case  of  Norria  vs.  Johnson  (34 
Md.  489),  the  Court  uses  the  following  language:  ''In 
such  case  (against  the  stockholders)  it  is  unanimously  con- 
ceded the  creditors  may  have  relief  in  equity,  but  the  con- 
troverted question  is,  have  they  not  also  the  right  to  sue  at 
hiw?" 

In  Massachusetts  it  has  been  held  that  the  creditor  must 
pursue  his  remedy  against  the  shareholders  in  a  Court  of 
equity.  In  the  case  of  Harris  vs.  1  he  iirst  Parish  in  Dor- 
Chester  (23Pick.^  112),'  the  Court  holds  that  "An  action  at 
common  law  does  not  lie  in  favor  of  a  bank,  against  a  stock- 
holder, to  enforce  the  provision  in  Bevised  Statutes,  C.  36, 
Sec.  30,  that  if  any  loss  or  deficiency  of  the  capital  stock  in 
any  bank  shall  arise  from  the  official  mismanagement  of  the 
Directors,  the  stockholders  shall,  in  their  individual  capaci- 
ties, be  liable  to  pay  the  same;  but  the  remedy  is  by  bill 
in  equity." 

The  case  of  Perry  et  al.  vs.  Turner  et  al,  (55  Mo.  418),  is 
an  authority  sustaining  the  jurisdiction  of  a  Court  of  equity 
in  a  proceeding  against  the  stockliolders;  and  the  cases  of 
PoUard  vs.  Bailey  (20  Wall.  520),  and  Hatch  vs.  Dane  (101 
U.  S.  205),  are  authorities  in  support  of  the  proposition  we 
have  been  considering. 

It  appears  to  us  to  be  well  settled  that  a  suit  such  as  was 
instituted  by  the  plaintiff  properly  lies  in  a  Court  of  equity, 
unaffected  by  any  remedy  the  creditor  may  have  under  the 
provisions  of  the  Constitution  and  the  statute.  Indeed,  it 
may  be  that  the  constitutional  and  statutory  remedy  is  a 
broader  one  than  that  arising  upon  the  contract  of  subscrip- 
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tion,  for  in  a  suit  upon  the  latter  the  recovery  cannot  extend 
beyond  the  amount  of  the  subscription,  whereas  the  liabilify 
created  by  the  law,  independent  of  any  contract,  is  for  the 
stockholder's  proportion  of  all  the  debts  contracted  or  in* 
curred  during  the  time  he  was  such  stockholder. 

There  is  but  one  other  question  in  the  case,  and  that  re- 
lates to  the  Statute  of  Limitations.    The  indebtedness  upon 
which  the  judgment  was  recovered  accrued  between  the  9th 
of   May  and  the  15th  of  October,  1873;  the  date  of  the 
judgment  is  May  2,  1878,  and  the  complaint  in  this  case  was 
filed  August  30,  1878 ;  and  it  is  claimed,  on  behalf  of  the 
defendants,  that  the  Statute  of  Limitations  has  run  in  their 
favor.     An  examination  of  the  authorities,  however,  will 
show  that  the  point  is  not  well  taken.     Beferring  again  to 
Thompson  on  the  Liability  of  Stockholders,  we  find  the  law 
thus  stated  :     ''Where  the  liability  is  for  unpaid  balances 
on  stock  subscriptions,  there  is  authority  for  the  position 
that  the  statute  does  not  begin  to  run  (if  at  all)  before  a 
notorious  disbandment  of  the  company  and  cesser  of  busi- 
ness; and  there  is  good  sense  in  this  view.     However  this 
may  be,  it  is  clear  of  doubt  that  in  case  of  a  company  which 
oontinned  to  transact  business,  and  which  has  been  a  <  going 
company,'  without  interruption,  from  the  time  of  the  sub- 
scription of  the  stockholder  until  the  commencement  of  the 
suit  for  calls,  the  statute  would  not  commence  to  run  until  a 
call  made  by  the  stockholder  to  pay  it;  and,  for  stronger 
reasons,  it  would  not  begin  to  run  until  ibflt  time,  if  the 
controversy  were  between  a  creditor  of  the  corporation  and 
a  shareholder."    (Sec.  291.)    In  the  case  of  Curry  vs.  Wood- 
toard  (62  Ala.  376) ,  the  Court  say  :    * '  Until  the  call  was 
made,  or  there  was  an  evident  disbandment  of  the  comi)any 
and  a  relinquishment  of  business,  the  Statute  of  Limitations 
would  not  begin  to  run."    To  the  same  effect  is  the  case  of 
Cherry  et  al.  vs.  Lamar  et  al,  (68  Ga.  541),  in  which  a  bill 
was  filed  by  the  creditors  of  a  corporation  to  subject  to  the 
payment  oi  their  judgment  against  it  certain  unpaid  stock 
suDscribed  by  the  defendants. 

A  defendant  cannot  avail  himself  of  the  Statute  of  lim- 
itations, by  demurrer  to  the  complaint,  unless  it  affirmatively 
appears  therefrom  that  the  action  is  barred  by  a  provision 
of  that  statute;  and  in  this  case  there  is  no  averment  of 
the  existence  of  any  fact  that  would  put  the  statate  in 
motion.  No  disbandment  of  the  company,  no  cesser  of 
business,  no  call  upon  the  subscribers  to  pay,  is  averred 
in  or  appears  from  any  fair  construction  of  the  com- 
plaint. 
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We  are  of  opinion  that  the  complaint  sets  forth  a  good 
canse  of  action  against  the  defendants,  and  the  fdemurrer 
should  have  been  overmled. 

Jndgment  reversed. 

We  concur:  Myrick,  J.,  Thornton,  J. 


Depabthent  No.  1. 


[Filed  December  15,  1882.] 

No.  7227. 

DOVE  ET  AL.,  Eespondbnts,  vs.  nunan,  Apeellant. 

ElUoutioh — ExniPTioK — Hobse  —  Wagon  —  Tbamstkbs.  In  order  to 
entitle  a  party  to  claim  as  exempt  from  ezeontion  two  horses  and  a 
wagon,  under  the  sixth  subdivision  of  Section  690  CO.  P^  he  must 
show  that  he  is  a  oartman,  drayman,  truckman,  huckster,  peddler,, 
teamster  or  other  laborer,  a}ji  tfMt  he  habitually  earns  his  living  by 
the  use  of  such  horses  and  wagon. 

Appeal  from  Superior  Court,  San  Francisco. 

(7.  F.  Hardoriy  for  appellant. 

A.  W,  Thompson,  for  respondents. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  property  in  controversy  consists  of  two  horses  and  a 
wagon,  and  is  claimed  by  the  plaintiffs  to  have  been  exempt 
from  execution  by  virtue  of  the  sixth  subdivision  of  Section 
690  of  the  Code  of  Civil  Procedure. 

The  Court  below  found  that  ''  the  plaintifib  were  and  are  a 
firm  doing  business  as  coal  dealers.  «  «  «  That  the 
plaintiffs  used  the  property  sued  for  as  teamsters.  That 
they  hauled  coal  and  other  commodities  for  others,  for  hire 
and  pay,  and  received  money  therefor;  all  of  which  was  ex- 
pended in  the  support  of  plaintiffs  and  their  families,  all  of 
whom  resided  in  tne  same  house  and  ate  at  the  same  table. 
That  as  coal  dealers,  and  for  the  purpose  of  delivering  coal 
at  retail  and  in  small  quantities,  the  plaintiffs  had  and 
owned  a  smaller  cart,  truck  or  wagon,  and  one  other  horse. 
That  the  only  use  which  the  plaintiffs  made  of  the  wagon 
and  horses — the  subject  of  this  suit — ^for  themselves,  other 
than  as  teamsters  for  pay,  was  in  hauling  coal  and  wood 
from  plaintiffs'  coal-yard,  and  other  coal  and  wood  yards,  to 
the  place  where  the  plaintiffs  retailed  the  same,  as  above 
found  herein." 

The  fact  that  the  plaintiffs  used  the  horses  and  wagon  in 
question  as  teamsters  for  hire,  and  that  they  expended  the 
money  thus  received  in  the  support  of  themselves  and  their 
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families,  did  not  exempt  the  property  from  exeoation.  In 
order  to  entitle  a  party  to  claim  as  exempt  from  execution 
two  horses,  etc.,  under  the  sixth  subdivision  of  Section  690, 
he  must  show  that  he  is  a  cartman,  drayman,  trackman, 
huckster,  peddler,  teamster  or  other  laborer,  and  that  he 
hubttually  earns  his  living  by  the  use  of  such  horsee,  etc. 
(Code  of  Civil  Procedure,  Sec.  690;  Brusie  vs.  Griffith,  34 
Cal.  302.) 

The  findings  in  this  case  do  not  show  that  state  of  facts. 

Judgment  and  order  reversed. 

We  concur:    McKinstry,  J.,  McKee,  J. 


Depabtment  No.  1. 


[Filed  December  16,  1882.] 

No.  7256. 

DYEE,  Eespondent,  vs.  HUDSON  et  al..  Appellants. 

Stbixt  Law — Contraot— MAOADAioziifo — Gxadimo.  Under  the  San  Ftm- 
dsco  street  law  of  1872  ^  Stats.  1871-2,  p.  804)  the  Board  of  Super- 
▼isors  could  not  award  a  contract  for  macadamizing  before  the  steeet 
was  graded. 

Id. — Statement — Spxcihoations—Nxw  Tbial.  The  alleged  eiror  of  the 
Court  below  in  holding  an  order  extending  the  time  for  completing  the 
contract,  made  after  the  expiration  of  the  period  originally  fixed,  to  be 
valid^  is  not  specified  in  the  statement  on  motion  for  a  new  trial,  and 
therefore  the  point  decided  in  Btveridgt  ts.  Livingaton^  64  Cal.  54, 
was  not  considered  on  this  appeal.     (C.  C.  P.,  659,  Sub.  3.) 

Appeal  from  Superior  Court,  San  Francisco. 

L,  H.  WhUtemore^  for  appellants. 
D.  M.  Wood,  for  respondent. 

By  the  Coubt  : 

The  aUeged  error  of  the  Court  below  in  holding  an  order 
extending  the  time  for  completing  the  contract,  made  after 
the  expiration  of  the  period  originally  fixed,  to  be  valid,  is 
not  specified  in  the  statement  on  motion  for  a  new  trial.  The 
point  decided  in  Beveridge  vs.  Livingston  (54  Cal.  54)  will  not 
be  considered  on  this  appeal.     (C.  C.  P.,  659,  Sub.  3.) 

But  the  record  before  us  presents  the  point  that  the  time 
for  completing  the  contract  for  grading  had  not  expired,  nor 
was  the  grading  in  fact  completed,  either  when  the  macadam 
contract  was  awarded  or  when  the  macadamizing  should 
have  been  finished  according  to  the  contract  as  awarded. 

The  power  of  the  Board  of  Supervisors  to  let  a  contract 
for  macadamizing  must  be  determined  by  the  condition  of 
things  when  such  contract  is  awarded.    The  time  for  doing 
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the  work  may  be  extended  by  the  Board,  bat  the  Board  may 
not  anticipate  the  extension  when  the  original  award  is  made. 
The  law  supposes  the  Board  to  intend  that  the  contractor 
shall  perform  his  work  within  the  time  fixed  by  his  contract. 
In  the  case  before  ns  the  advertisement  for  sealed  proposals 
contained  a  notice  that  the  macadamizing  was  to  be  done 
within  sixty  days  after  the  contract  was  signed.  The  law  re- 
quired the  work  to  be  commenced  within  fifteen  days  after 
the  award.  By  Section  6  of  the  Act  of  April  1, 1872,  (Stats. 
1871-2,  p.  804,)  owners  of  property  facing  the  improvement 
may  elect,  ''  within  five  days  after  the  first  publication  of  the 
award,"  to  do  the  work.  It  is  apparent  tnat,  if  the  Board 
can  award  a  contract  for  macadamizing  before  the  street  is 
graded,  the  property-owners  may  be  deprived  of  the  right, 
secured  by  tne  statute,  of  doing  the  work  themselves,  and 
the  poVirer  can  only  be  employed  in  such  manner  as  cannot 
deprive  the  property-owners  of  the  statutory  right. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


In  Bank. 


[Filed  December  28,  1882.] 

No.  8319. 

SMITH,  Bbspondent,  vs.  SMITH,  Appellant. 

DivoBOi — Obubz^it — FiHDnra.  In  this  case  the  fiDdings  held  insufficient  to 
support  the  judgment  of  divorce. 

Id. — In.  The  only  fact  of  aUeged  omelty  expressly  found  is  that  defendant 
deserted  her  husband  and  children,  and  went  to  Germany  for  the 
purpose  of  perfecting  herself  in  the  art  of  painting,  and  was  abroad 
three  months. 

Id. — Id.  The  Oourt  also  found  that  "  the  repeated  acts  of  cruelty,  as  estab- 
lished by  the  evidence,  upon  the  part  of  said  defendant  toward  her 
said  husband  and  children  during  the  last  several  years,  have  inflicted 
upon  the  plaintiff  grievous  mental  suffering."  Held:  The  finding  is 
but  a  conclusion  of  law,  and  does  not  find  any  fact  in  issue  in  the  case* 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Thorn  d  Stevens  and  Howard,  for  appellant. 
Brunaon  dk  Wdla  and  Hupp,  for  respondents 

By  the  Court: 

Plaintiff  sued  defendant  for  a  divorce  on  the  ground  of  ex- 
treme cruelty,  alleging  in  his  complaint  various  acts  claimed 
to  constitute  cruelty,  all  of  which  are  denied  in  defendant's 
answer.  A  decree  of  divorce  was  entered  in  the  Court  below, 
and  one  of  the  errors  assigned  on  this  appeal  is  that  the 
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findings  are  inBiifficient  to  Bnpport  the  jadgment.    The  fol- 
lowing are  the  findings  on  the  question  of  extreme  craelt^: 

**y.  That  the  condaot  of  the  defendant  toward  the  plian- 
tiff,  and  her  treatment  of  her  children  dnring  the  last  seyttral 
years,  has,  npon  repeated  occasions,  been  extremely  cmel, 
and  that  in  the  month  of  June,  1880,  withont  the  consent  or 
knowledge  of  the  plaintiff,  she  deserted  her  husband  and 
children,  and  went  to  Dusseldorf,  in  Germany,  for  the  pur- 
pose, as  she  now  claims,  of  perfecting  herself  in  the  art  of 
painting,  and  remained  absent  from  her  said  husband  and 
children  until  the  17th  day  of  September  thence  next  ensu- 
ing, upon  which  day  she  returned  to  Los  Angeles  city. 

''YI.  That  the  repeated  acts  of  cruelty,  as  establi^ed  by 
the  evidence,  upon  the  part  of  said  defendant  toward  her 
said  husband  and  children  during  the  last  several  years,  have 
inflicted  upon  the  plaintiff  grievous  mental  suffering." 

It  will  be  observed  that  the  only  fact  of  alleged  cruelty 
expressly  found  is  that  the  defendant  deserted  her  husband 
and  children,  and  weiit  to  Dusseldorf,  in  Germany,  for  the 
purpose  of  perfecting  herself  in  the  art  of  painting,  and  was 
abroad  from  June  until  September,  1880.  This  act  did  not 
of  itself  constitute  such  cruelty  as  entitled  the  plaintiff  to  a 
divorce.  (1  Bishop  on  Marric^e  and  Divorce,  Sec.  738.) 
The  sixth  finding  is  but  a  conclusion  of  law,  and  does  not 
find  any  fact  in  issue  in  the  case.  {Polkemvs  vs.  Carpenter, 
42  Cal.  386.) 

Judgment  reversed  and  cause  remanded. 


In  Bane. 

JTiled  December  20,  1882.] 

No.  10.746. 

PEOPLE,  Bespondent,  vs.  MITCHELL,  Appbllant. 

Obiminal  Pbaotiok— Abgument-^Etidbkci — ^DiBTRioT  Attobhkt.  In  hif 
olodng  agormeut  to  the  jury  the  DUtrict  Attorney  was  permitted  by 
the  Court — uotwithstandiiig  the  objection  and  exception  of  defend- 
ant— to  aver,  and  argue  from,  the  existence  of  facts  as  to  whieh  no 
eyidence  had  been  offered  or  introduced.  Held,  error  sufficient  to  w- 
rant  a  new  trial. 

Id.— Id.  The  Court  below  ruled  that  the  District  Attorney  was  jostifiedin 
departing  from  the  testimony,  because  counsel  for  defendant  had  done 
the  same  thing.  But  htld,  ou  appeal,  if  the  record  showed  ( whieh  it 
does  not)  that  such  statements  had  been  made  by  ooonael  for  defend- 
ant, the  fact  would  not  cure  the  error  of  the  Court. 

Appeal  from  Superior  Court,  Butte  County. 

Reardon  dt  freer  and  Lusk^  for  appellant. 
Attomey-Oeneral  Hart^  for  respondent. 
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MoEiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 
In  his  closing  argument  to  the  jury  the  District  Attorney 
was  permitted  by  the  Oourt  -  notwithstanding  the  objection 
and  exception  of  defendant — ^to  aver,  and  argue  from,  the 
existence  of  facts  as  to  which  no  evidence  had  been  offered 
or  introduced. 

The  impropriety  of  the  statements,  and  apparently  their 
materiality,  were  conceded  by  the  District  Attorney  and  by 
the  Court,  but  the  Court  held  that  the  District  Attorney  was 
justified  in  departing  from  the  testimony,  because  counsel 
of  defendant  had  done  the  same  thing.  If  the  record  showed 
(which  it  does  not)  that  such  statement  had  been  made  by 
counsel  for  defendant,  the  fact  would  not  cure  the  error  of 
the  Court.  The  District  Attorney  might  have  objected  to 
such  statements  on  the  part  of  defendant's  counsel  when  they 
were  made,  or  have  asked  the  Court  specifically  to  charge 
the  jury  that  they  were  to  be  disregarded.  But  to  say  that 
because  an  impropriety  on  the  one  side  has  passed  unrebuked, 
it  ceases  to  be  an  impropriety  when  committed  on  the 
other,  would  lead  to  confusion  worse  confounded.  The  jury 
would  have  the  allegations  of  fact  of  the  respective  counsel 
pitted  against  each  other,  and  the  fate  of  a  defendant  would, 

Eerhaps,  be  determined  not  by  the  evidence  in  the  case,  but 
y  the  degree  of  confidence  which  the  jury  might  repose  in 
the  honesty  or  intelligence — or  both  combined — of  one  or  the 
other  of  the  counsel.  For  counsel  to  state  a  fact  not  proven, 
or  soi^ht  to  be  proven,  is,  in  effect,  to  place  unsworn  evi- 
dence before  the  jury,  and  when  improper  evidence  is  ad- 
mitted without  objection  on  the  one  side,  this  will  not  au- 
thorize improper  evidence  on  the  other.  {DonneUy  vs. 
Uurran,  54  Cal.  282.)  Only  sworn  testimony  can  go  to  the 
jury.  (People  vs.  Wheeler^  9  Pac.  C.  L.  J.  381,  and  cases 
there  cited ;  41  N.  H.  317 ;  66  Me.  604 ;  67  N.  Y.  638 ;  22 
Iowa  604;  49  Ind.  33,  124;  61  trf.  507;  15  Ga.  638;  25  id, 
225;  33  Conn.  471;  76  N.  C.  306.) 

In  Brovm  vs.  Swineford  (44  Wis.  291),  Ryan,  C.  J.,  said: 
''It  sufficiently  appears  in  the  present  case  that  the  learned 
counsel  for  plaintiff  did  not  properly  confine  his  closing  argu- 
ment to  a  reply.  *  *  ^«"  The  learned  counsel  went  beyond 
the  legitimate  scope  of  all  argument,  by  stating  and  com- 
menting on  facts  not  in  evidence."  '^  Enough  appears  to 
show,  not  only  that  the  leiamed  counsel  commentea  on  facts 
not  in  evidence,  but  in  effect  testified  to  facts  himself."  * 
*  *  "The  appellant  took  his  exception,  and  his  counsel 
now  stlpports  it  by  numerous  cases,  some  of  which  are — ^so 
far  as  they  go — ^admirable  discussions  of  professional  ethics," 
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etc.  "All  of  them  support  the  mle  now  adopted  by  this 
Court,  that  it  is  error  sufficient  to  reverse  a  judgment,  for 
counsel  against  objection,  to  state  facts  pertinent  to  the  issue, 
and  not  in  evidence,  or  to  assume  arguendo  such  facts  to  be 
in  the  case  when  they  are  not.  Some  of  the  cases  go  further, 
and  reverse  the  judgments  for  imputation  by  counsel  of  facte 
not  pertinent  to  the  issue,  but  calculatedto  prejudice  the 
case.  Tucker  vs.  Benniker,  41  N.  H.  317;  State  ys.  Smiih,  75 
N.  C.  306  ;  Ferguson  vs.  State,  49  Ind.  33 ;  Henies  vs.  Vogd^ 
Sup.  Ct.  111.,  7  Cent.  L.  J.  18." 

''Doubtless  the  Circuit  Court  can,  as  it  did  in  this  case," 
(but  as  the  Superior  Court  in  the  case,  the  record  of  which 
is  now  before  us,  did  not,)  ''charge  the  jury  to  disregard  all 
statements  of  fact  not  in  evidence.  But  it  is  not  so  certain  a 
jurv  will  do  so,"  etc. 

There  are  cases  in  other  States,  it 'is  said,  in  conflict  with 
the  rule  above  laid  down.  But  the  rule  is  reported  by  prin- 
ciple; in  this  State  by  precedent,  and,  as  we  believe,  by  the 
great  weight  of  authority  everywhere. 

People  vs.  Earnhardt  (filed  November  9,  1881,)  has  no 
direct  bearing  upon  the  question  we  have* been  considering. 
In  that  case  there  was  a  dispute  between  counsel  as  to  the 
exact  testimony  of  a  witness.  When  such  a  dispute  arises, 
if  the  presiding  Judge  is  not  prepared  from  his  memoiy  or 
notes  to  settle  it — but  is  convinced  that  testimony  was  given 
with  respect  to  the  point  as  to  which  the  dispute  has  arisen-- 
he  may  submit  the  matter  to  the  recollection  of  the  joiy. 
But,  in  the  case  now  before  us,  there  was  no  pretense  in  the 
Court  below  that  there  was  any  evidence  tending  to  prove 
the  matters  asserted  to  be  facts  by  the  District  Attorney. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Boss,  J.,  Sharpstein,  J.,  Morrison,  C.  J.. 
Myrick,  J. 


Departbcent  No.  2. 


[Filed  January  2,  1883.] 

No.  8532. 

SOUTHERN  PACIFIC  RAILROAD  CO.,  AppELLisr, 

vs. 
WHITE  ET  AL.,  Respondents. 

» 

DBF4nLT—  Appbal—  Obdbb— Pbactzok.  The  sppellAte  Court  only  inteifeni 
with  an  order  vacating  a  default  judgment  when  there  is  a  masoM 
abase  of  discretion. 
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Appeal  from  Superior  Court,  Los  Angeles  County. 

Glassdl  dt  Smith,  for  appellant. 
Brunaon  dt  Wells,  for  respondent. 

By  the  Court  : 

In  this  case,  which  was  ejectment,  there  was  judgment  by 
default  for  plaintiff  against  three  defendants,  who  moved  to 
set  aside  the  judgment.  The  Court  granted  the  motion,  on 
paying  costs  of  motion  and  entry  of  judgment.  From  this 
order  plaintiff  appealed. 

We  have  examined  the  affidavits  on  which  the  Court  set 
aside  the  judgment,  and  find  no  abuse  of  discretion  which 
would  warrant  this  Court  in  interfering  with  the  order  va- 
cating the  judgment.  This  Court  only  interferes  with  such 
orders  when  there  is  a  manifest  abuse  of  discretion. 

Order  affirmed. 

In  Bank. 


[Filed  December  13,  1882.] 

No.  8119. 

DEWEY,  Appellant,  vs.  FEANK  et  al.,  Eespondents. 

New  Tbial — Sitbpbisk.  In  this  case  there  was  no  surprise,  in  its  legal 
meaning,  for  which*  a  new  trial  shonld  have  been  granted. 

Id. — NoTX.  See  opinion  of  Department  Two  in  this  case,  9  Pac.  G.  L.  J. 
813. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Brunson  &  WdU,  for  appellant. 
Glassell  dt  Smith,  for  respondents. 

By  the  Court  (Ross,  J.,  dissenting) : 

This  case  was  heard  in  Department  Two  of  this  Court,  and 
a  decision  was  rendered  July  28,  1882.  (9  Pac.  C.  L.  J. 
813.)  Subsequently  a  hearing  by  the  Court  in  bank  was 
granted,  which  hearing  has  been  had.  We  have  examined 
the  transcript  and  the  points  made,  and  are  satisfied  with  the 
decision  of  the  Department.  As  the  new  trial  was  granted 
on  the  ground  of  surprise,  we  must  take  the  findings,  so  far 
as  there  is  evidence  to  support  them,  as  true  on  all  questions 
of  fact  found  thereby.  Wnere  a  new  trial  is  granted  upon  a 
stated  ^ound,  we  cannot,  in  searching  for  other  grounds  for 
sustaining  the  order,  consider  the  facts  as  other  loan  found, 
if  there  be  evidence  to  support  the  findings.  Otherwise  we 
should  be  speculating  upon  what  might  have  been  the  decision 
as  to  the  facts  rather  than  relying  upon  what  was  the  decis- 
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ion.  As  stated  in  the  opinion  of  the  Department,  iheie  was 
no  surprise  in  its  legal  meaning  for  which  a  new  trial  should 
have  been  granted.  The  defendants  were  informed  at  the 
commencement  of  the  suit,  March  10,  1880,  that  an  action 
was  brought  to  recover  a  balance  alleged  to  be  due  on  the  ac- 
count stated.  They  knew  before  that  day  that  their  a^ent, 
Mr.  A.  S.  Frank,  had  been  sent  by  them  to  the  plaintiff  to 
make  some  adjustment  of  the  affairs  between  them  and  the 
plaintiff.  They  knew  that  the  mission  of  A.  S.  Frank  and 
its  result  might  be  of  importance,  and  might  be  used  by 

Jlaintiff  in  maJcing  out  his  case.  They  had  at  the  trial  on  the 
8th  of  December,  1880,  the  t-estimony  of  the  plaintiff  as  to 
the  result  of  the  mission,  and  made  no  motion  for  a  contin- 
uance, nor  expressed  any  surprise  other  than  such  as  would 
arise  from  evidence  contrary  to  their  own  version  of  the  facte. 
The  case  was  then  argued  and  submitted  and  decided  Feb- 
ruary 28,  1881.  Not  till  after  the  decision  did  they  present 
the  view  of  surprise;  and  we  think  it  was  then  disappoint- 
ment rather  than  surprise;  therefore  the  Department  was 
correct  in  saying  there  was  no  surprise  in  its  legal  meaning. 
See  Section  66y  C.  C.  P. :  '*  Surprise,  which  ordinary  pru- 
dence could  not  have  guarded  against.*' 
The  order  is  reversed  and  the  cause  is  remanded. 
I  dissent:  Boss,  J. 

Department  No.  1. 


[Filed  January  2, 1883.] 

No,  8442. 

O'CONNOR,  Appellant,  vs.  FOGLE,  Respondent. 

Statuti  of  Limitations— Taxkch-'Ejigtmsnt.  Oomplaint  filed  Maj  16th, 
1881.  Defendant'A  plea  of  the  Statute  of  Limitations  held  not  sus- 
tained by  the  testimony.  He  did  not  claim  under  color  of  titie.  TIm 
land  was  not  protected  by  a  substantial  inclosure.  nor  exdusiTely 
cultivated  by  him;  nor  did  lie  pay  the  taxes  upon  it.     (325  G.  G.  P.) 

Appeal  from  Superior  Court,  Los  Augeles  County. 

Bicknell  &  White,  for  appellant. 

Gould,  Blanchardy  and  nrunaon  &  WellSy  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

This  appeal  is  from  the  final  judgment  and  order  denying 
a  motion  for  a  new  trial  in  this  case.  The  action  was  eject- 
ment. By  the  record  it  appears  that  the  plaintiff  claimed  a 
right  of  entry  to  the  demanded  premises  through  a  patent 
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which  had  been  issued  by  the  State  of  California  April  24, 
1874,  to  the  immediate  grantor  or  the  plaintiff.  The  patent 
Tested  in  the  patentee  title  to  the  land,  and,  as  his  grantee, 
the  plaintiff  was  entitled  to  recover  possession  unless  his 
cause  of  action  was  barred  by  the  Statute  of  Limitations. 
That  was  the  defense  interposed  to  the  action  by  the  following 
answer: 

'  'And  for  a  further  and  separate  answer  and  defense,  the 
defendant  alleges  that  he  has  oeen  in  the  quiet,  peaceful  and 
exclusive  possession  of  said  land  in  the  plaintiff's  complaint 
described,  holding  and  claiming  the  same  adversely  to  said 
plaintiff,  and  adversely  to  all  other  persons,  for  more  than 
five  years  before  the  commencement  of  this  suit,  to  wit,  ever 
since  and  prior  to  September  1,  1870,  and  that  neither  the 
plaintiff  nor  either  of  his  ancestors  or  ancestor,  predecessor 
or  grantor,  was  ever  seized  or  possessed  of  the  said  land,  or 
any  portion  of  the  same,  within  five  years  before  the  com- 
mencement of  this  action,  or  at  all." 

The  evidence  upon  the  issue  raised  by  this  answer  tended 
to  prove  that  the  defendant  entered  on  the  land,  in  the  year 
1870,  as  a  qualified  pre-emptor.     At  that  time  the  land  was 

Sart  of  the  public  domain  of  the  United  States  within  this 
tate.  While  residing  on  the  land  with  his  family,  the 
defendant,  in  December,  1870,  filed  his  declaratory  statement 
in  the  United  States  Land  Office,  in  the  district  within  which 
the  land  was  situated.  When  he  filed  this  statement 
the  township  had  been  surveyed  by  the  United  States 
authorities,  the  survey  was  approved,  and  the  plat  of  the 
survey  had  been  filea  in  the  proper  United  States  Land 
Ofiice.  Subsequently,  however,  to  tne  filing  of  the  township 
plat,  and  of  the  declaratory  statement,  the  land  was  listed  to 
the  State  of  California,  in  fulfillment  of  a  selection  which 
had  been  made  by  the  State  prior  to  the  United  States 
surveys  of  the  land;  and  on  April  24,  1874,  the  State  issued 
the  patent  to  the  plaintiff's  grantor.  Against  the  listing  of  the 
land  to  the  State  the  defendant  protested,  and  contested  the 
title  of  the  State;  but  the  United  States  authorities  decided 
the  contest  against  him,  and  in  December,  1876,  canceled  his 
declaratory  statement.  Yet  the  defendant  continued  to 
reside  with  his  family  on  the  land,  as.  before  the  issuance  of 
the  patent,  and  has  since  continuously  resided  thereon, 
claiming  title  to  it  against  the  plaintiff  and  others;  but  his 
claim  of  title  was  not  founded  upon  any  instrument  in 
writing,  judgment  or  decree  of  a  competent  Court;  it  was 
founded  only  on  what  was  claimed  to  have  been  an  adverse 
possession  of  the  land  for  the  statutory  time.     Of  course,  if 


650  O'OONNOB  V.   FOOLE. 

there  was  a  sufficient  possession  to  pat  in  motion  the  Statate 
of  Limitations,  the  time  of  the  statute  began  to  run  in  favor  of 
the  defendant  only  from  the  date  of  the  patent  to  the  plaintiff; 
it  did  not  run  against  the  United  States  nor  the  State. 
(Davis  vs.  Davis,  26  Cal.  46;  Johison  vs.  Van  Dyke^  20  id, 
228;  Beach  vs.  Gabriel,  29  id.  580;  Sabichi  vs.  AguUar,  43  id. 
291;  Manley  vs.  Howletty  55  id.  94.)  From  the  date  of  the 
patent  to  the  commencement  of  the  action  there  was  a  period 
of  seven  years,  and  the  question  is,  Was  the  possession  of 
defendant  during  that  time  adverse? 

To  constitute  such  a  possession  in  favor  of  one  who  does 
not  claim  under  color  of  title,  land  is  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases  only: 

'^1.  Where  it  nas  been  protected  by  a  substantial  in- 
closure. 

''2.     Where  it  has  been  usually  cultivated  or  improved. 

*' Provided,  however,  that  in  no  case  shall  adverse  possession 
be  considered  established  under  the  provision  of  any  section 
or  sections  of  the  Code,  unless  it  snail  be  shown  that  the 
land  has  been  occupied  and  claimed  for  the  period  of  five 
years  continuously,  and  the  party  or  persons,  tneir  predeces- 
sors and  grantors,  have  paid  all  the  taxes,  State,  county  or 
municipal,  which  have  been  levied  and  assessed  upon  said 
land."  (Sec.  325.  C.  C.  P.)  That  was  the  law  in  force  at 
the  commencement  of  the  action  upon  the  subject  of  adverse 
possession,  and  to  entitle  the  defendant  to  its  oenefits  he  was 
bound  to  show  a  compliance  with  its  provisions.  According 
to  the  uncontrovertea  evidence  of  the  defendant  himself,  be 
failed  to  show  an  adverse  possession,  for  the  land  was  not 
protected  by  a  substantial  inclosure;  nor  has  it  been  ex- 
clusively cultivated  by  the  defendant;  nor  has  he  paid  the 
taxes  on  the  land;  on  the  contrary,  it  is  an  uncontroverted 
fact  that  the  plaintiff  has  paid  the  taxes  eveir  year. 

Upon  the  subject  of  his  occupation  the.  defendant,  upon 
his  examination  as  a  witness  in  his  own  behalf,  testified  that 
he  had  built  a  house,  dug  several  wells,  and  made  some 
corrals  on  the  land  after  he  had  entered  on  it  as  a  pre-emptor; 
that  since  then  he  had  continuously  resided  upon  it, 
''claiming  it  all  as  a  pre-emptor  of  Government  land, 
adversely  to  everybody,'  and  cultivated  a  portion  of  the 
tract — at  no  time  exceeding  twenty  or  twenty-five  acres— for 
several  years.  Assuming  that  such  an  occupation,  witilioat 
an  actual  inclosure  of  the  tract,  would  be  sufiScient,  yet,  as 
the  defendant  failed  to  pay  the  taxes  on  the  land,  he  has  not 

{lerformed  the  acts  required  by  the  Statute  of  Limitations, 
n  consequence  of  that  failure,  there  was  no  such  adverse 
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possession  taken  and  held  by  him,  with  the  requisites  and 
circnmstances  specified  in  the  Code,  as  entitled  him  to  the 
benefit  of  the  Statute  of  Limitations.  Therefore,  in  law,  he  is 
to  be  regarded  as  a  mere  trespasser.  The  verdic^  was 
therefore  against  the  evidence  and  the  instnictions  of  law 
given  by  the  Court,  and  should  have  been  set  aside. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:    Boss,  J.,  McKinstry,  J. 


Depabtment  No.  2. 


[Filed  December  20,  1882.] 
No.  8466. 

Ik  the  Matter  of  the  Estate  of  H.  LOHSE,  deceased. 

£bt4ts — Allowed  Claim — Oontest — Bitbden  of  Proof.  Ab  (o  a  claim 
which  ranks  among  the  acknowledged  debts  of  Uie  estate,  to  be  paid 
in  due  course  of  administration  (1497  G.  0.  P.)f  the  burden  is  on 
those  who  contest  it  at  the  hearing  of  the  executor's  aooonnt. 

Appeal  from  Superior  Court,  Placer  County. 

Jo.  HamiUon,  for  appellant. 
TuUh  &  IxiUle^  for  respondents. 

Mtrigk,  J.,  delivered  the  opinion  of  the  Court: 

In  due  time  J.  Zei^enbein  presented  in  due  form  to  the 
executor  a  claim  against  the  above  estate  for  118,628.35. 
The  executor  indorsed  upon  the  claim  his  allowance  thereof 
at  the  sum  of  118 ,548. o5,  rejecting  an  item  of  $80.  The 
Jndge  of  the  Superior  Court  indorsed  on  the  claim  his 
approval  of  the  allowance  of  the  executor.  The  executor 
having  filed  his  account  and  report  of  his  administration,  A. 
H.  Gates  and  others,  creditors  of  the  estate,  contested  the 
account,  and  excepted  thereto,  especially  the  claim  of  Zeig- 
enbein,  and  stated  in  writing  their  grounds  of  contest.  A 
day  for  hearing  the  contest  was  set.  At  the  hearing  the 
Judge  of  the  Court  below  ''  ruled  that  the  affirmative  of  the 
issue  lay  with  the  parties  who  sought  to  sustain  the  report  of 
the  executor." 

This  ruling  was  error.  Section  1497  C.  C.  P.  declares 
that  a  claim  allowed  and  approved,  and  filed,  shall  be  ' 'ranked 
among  the  acknowledged  debts  of  the  estate,  to  be  paid  in 
due  course  of  administration. ' '  When  a  claim,  in  the  course 
of  aUowance  and  approval,  reaches  the  point  that  it  is  to 
rank  among  the  acknowledged  debts  of  the  estate,  we  appre- 
hend that  the  claimant  may  rest  on  that  point  until  he  be 
attacked. 
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There  are  &t  least  two  points  in  the  administration  of  an 
estate  at  which  an  approved  claim  mi^  be  contested,  viz.: 
when  application  is  made  for  the  sale  of  property  (Sec.  154D 
0.  C.  P.),  and  when  an  account  is  rendered  for  settlement 
{Sec.  1636  id.);  but,  in  making  the  contest,  the  contestant 
has  the  affirmative,  and  must  show  cause.  It  is  not  necessai; 
to  consider  how  far  the  allowance  and  approval  of  a  claim 
resemble  or  give  the  effect  of  a  judgment;  it  is  sufficient  to 
say  that  such  a  claim  is  to  ''rank  among  the  adcnowUdgei 
debts  of  the  estate,  to  be  paid  in  due  course^*'  If  it  be  an 
acknowledged  debt,  it  is  good  until  cause  be  shown. 

Orders  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

We  concur:  Sharpstein,  J.,  Morrison,  C.  J. 


New  Law  Fablications. 


Wood  on  Limitation  of  Actions.    H.  G.  Wood,  Author;  Scale  k 
Bugbee,  Boston,  Publishers. 

The  author  has  already  established  for  himself  a  reputation  aa 
^n  able  law-writer.  His  excuse  for  writing  a  new  text-book  on 
this  important  subject  is  a  good  one — ''The  radical  changes 
wrought  in  the  Statutes  of  limitations  in  the  several  States  of 
this  country  within  the  last  .twenty  years,  and  in  the  theories  ap- 
plicable thereto."  He  has  done  his  work  thoroughly,  and  has 
given  us  a  very  useful  and  complete  text-book. 

Law  and  Lawyers  in  Literature.     By  Irving  Browne.     Soule  & 
Bugbee,  Boston,  Publishers. 

The  object  of  this  book  is,  as  the  author  puts  it.  "  to  show  bow 
the  law  and  the  lawyers  have  been  depicted  in  literature."  We 
wish  that  we  had  room  to  print  the  whole  preface.  It  is  one  of 
the  best  things  in  the  book.  He  has  given  us  copious  extracts 
from  the  writings  of  the  dramatists,  novelists,  moralists,  poets, 
wits  and  song- writers  of  the  age,  showing  that  it  has  always 
been  easier  to  make  fun  of  the  law  and  of  the  lawyers  than  U) 
disobey  the  former  with  impunity  and  successfully  evade  the 
well-earned  fees  of  the  latter.  We  welcome  this  book.  A  con- 
stant perusal  of  its  pages  will  reconcile  us  to  high  fees.  We 
have  a  long  score  witn  which  to  get  even. 
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Current  Topics. 

UNITED  STATES  CHIEF  JUSTICES. 

There  has  just  been  published  a  table  of  cases  argued  and 
adjudged  in  the  United  States  Supreme  Court  from  its  founda- 
tion until  last  year.  The  compilation  also  gives  some  interesting 
facts  in  connection  with  our  judicial  history: 

During  the  first  decade  of  our  history  the  Court  saw  three 
Chief  Justices.  The  three  Chief  Justices  next  in  order  among 
ihem  served  for  seventy-two  years.  John  Marshall  sat  for  thirty- 
four  years  and  Roger  B.  Taney  for  twenty-eight  years.  Eight 
Justices  had  left  the  bench  when  the  century  began.  Bushrod 
Washington,  of  Virginia,  William  Johnson,  of  South  Carolina, 
John  McLean,  of  Ohio,  James  M.  Wayne,  of  Georgia,  each 
served  thirty  years;  Samuel  Nelson,  of  New  York,  and  John 
Catron,  of  Tennessee,  twenty-seven;  Robert  C.  Grier,  of  Penn- 
sylvania, and  Gabriel  Duval,  of  Maryland,  twenty-five;  Nathan 
Clifford,  of  Maine,  twenty-three;  Smith  Thompson,  of  New  York, 
and  Peter  V.  Daniel,  of  Virginia,  twenty  years.  Joseph  Story 
was  the  veteran  of  the  bench.  His  term  exceeded  by  one  year 
that  of  Chief-Justice  Marshall.  Edwin  M.  Stanton  was  con- 
firmed as  a  Justice  while  on  his  death-bed.  Chief-Justice  Waite 
and  Justices  Field  and  Bradley  are  the  seniors  of  the  present 
bench,  having  all  been  bom  during  the  last  Administration  of 
Madison.  All  their  associates  have  been  bom  since  the  last  Ad- 
ministration of  Monroe.  Only  one  Supreme  Bench  Judge  was 
nominated  under  each  of  the  Presidents:  Monroe,  John  Quincy 
Adams,  Tyler,  Fillmore,  Pierce,  and  Buchanan.  Washington 
appointed  nine,  Jackson  and  Van  Buren  seven,  and  Grant  eight. 
Neither  Harrison,  Taylor,  nor  Johnson  made  any  appointment. — 
American  Law  Magazine. 
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Supreme  Court  of  Galifoniia. 


Depabtment  No.  2. 


[Filed  December  5,  1882.] 

No.  7384. 

TIEENAN,  Respondent, 

vs. 

HIS  CREDITORS,  Appellants. 

iRBOLTKirr — Homestead — Pouble  Hoitsb  —  Dwellino-houbs  —  Appeal  — 
Objection.  Appeal  from  an  order,  in  insolvent  proceedings,  setting 
apart  a  homestead  to  the  insoWent.  Held,  the  declaration  of  home- 
stead, stating  the  value  of  the  premises  to  be  $8,000,  is  yalid.  {Ham 
vs.  Santa  Rosa  Bank,  November  17.  1882.) 

Id. — Id.  The  premises  consist  of  a  parcel  of  land,  which,  with  the  im- 
provements, are  of  the  yalae  of  $8,500.  Upon  the  land  is  a  doable 
house,  intended  for  two  families;  Tieman  (insolvent)  nerer  occupied 
more  tlian  the  southeily  half  of  the  same — the  other  half  has  always 
been  and  is  occupied  by  his  tenants.  The  double  house  has  two 
distinct  entrances,  and  there  is  no  ronneotion  between  the  two  tene- 
ments by  which  a  person  can  go,  within,  from  one  house  to  the  other. 
Held,  under  such  circumstances,  the  Court  erred  in  setting  apart  that 
portion  of  the  premises  not  occupied  by  Tieman.  The  claimant  did 
not  reside  in  the  structure  which  was  occupied  by  his  tenant. 

Id. — Id.  The  facts  of  this  case  are  widely  different  from  the  case  of  a  person 
residing  in  a  building  and  renting  a  portion  or  portions  of  it  to  roomen 
or  lodgers. 

Id. — Id.  Objection  is  made  to  the  creditors  being  heard  in  this  matter 
before  they  shall  have  proved  their  debts.  It  might  be  said  that  the 
petitioner  himself,  having  put  their  names  in  his  list  of  creditors,  is 
(•stopped  from  making  the  objection,  but  it  is  enough  to  say  thnt  the 
matter  was  heard  in  the  Court  below  without  this  objection  being 
-   made,  and  it  is  too  late  to  make  it  here  for  the  first  time. 

Id. — Id.  The  existence  of  a  mortgage  on  the  premises  in  this  case  is  no 
element  in  the  ascertainment  of  the  property  to  be  set  apart  as  a  home- 
stead or  of  its  value. 

Appeal  from  Superior  Court,  San  Francisco. 

PUlsbwy  &  Titus,  for  appellants. 
J.  H,  B,  JVUkins,  for  respondent. 

By  the  Court  : 

This  is  an  appeal  from  an  order,  in  insolvent  proceedingSi 
setting  appart  a  homestead  to  the  insolvent. 

1.  The  declaration  of  homestead  stated  the  valne  of  the 
premises  to  be  $8,000.  The  objection  to  the  order  on  thiB 
ground  is  disposed  of  by  the  opinion  of  this  Court  in  Ham 
vs.  The  Sania  Rosa  Bank,  filed  November  17, 1882. 

2.  The  premises  consist  of  a  lot  or  parcel  of  land  thirtj- 
five  feet  wide^  fronting  on  Mission  street,  in  the  city  and 
county  of  San  Francisco,  by  one  hundred  and  twenfy-two 
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and  a  half  feet  deep,  which,  with  the  improyements,  are  of 
the  value  of  I895OO.  Upon  the  land  is  a  double  house,  in- 
tended for  two  families;  Tiernan  never  occupied  more  than 
the  southerly  half  of  the  same — the  other  half  has  always 
been  and  is  occupied  by  his  tenants.  The  double  house  has 
two  distinct  entrances,  and  there  is  no  connection  between 
the  two  tenants  by  which  a  person  can  go,  within,  from  one 
house  to  the  other.  Under  such  circumstances,  the  Court 
erred  in  setting  apart  that  portion  of  the  premises  not  oc- 
cupied by  Tiernan.  ''  The  homestead  consists  of  the  dwell- 
ing-house in  which  the  claimant  resides,  and  the  land  on 
which  the  same  is  situated."  (C.  C,  Section  1237.)  In  this 
case  the  claimant  did  not  reside  in  the  structure  which  was 
occupied  by  his  tenants.  The  facts  of  this  case  are  widely 
different  from  the  case  of  a  person  residing  in  a  building  and 
renting  a  portion  or  portions  of  it  to  roomers  or  lodgers. 

3.  Objection  is  made  to  the  creditors  being  heard  in  this 
matter  before  they  shall  have  proved  their  debts.  It  might 
be  said  that  the  petitioner  himself,  having  put  their  names 
in  his  list  of  creditors,  is  estopped  from  making  the  objec- 
tion; but  it  is  enough  to  say  that  the  matter  was  heard  in  the 
Court  below  without  this  obiection  being  made,  and  it  is  too 
late  to  make  it  here  for  the  hrst  time. 

4.  The  existence  of  a  mortgage  on  the  premises  in  this  case 
is  no  element  in  the  ascertainment  of  the  property  to  be  set 
apart  as  a  homestead  or  of  its  value. 

Order  reversed,  and  cause  remanded  for  proceedings  in  ac- 
cordance with  this  opinion. 

In  Bank. 


[Filed  December  28,  1882.  | 
No.  8510. 

SAN  FRANCISCO  GASLIGHT  CO.,  Petitioneb, 

vs 
BRICKWEDEL,  Respondent. 

CoHSTmmoN — MuNiciPAiirrT — Biybnitk — Taxes — Debt— Gontbact.  Man- 
damus to  compel  respondent,  as  Auditor  of  the  city  and  oounty 
of  San  Francisco,  to  audit  certain  demands  of  petitioner,  for  furnish- 
ing gas,  etc.,  and  enter  the  same  in  the  proper  book,  together  with  the 
proper  indorsements  thereon.  Respondent,  among  other  matters,  set 
up  that  petitioner  was  indebted  for  taxes.  (Consolidation  Act,  Sec- 
tion 82.) 
Per  Bo88^  c/.,  McKee  and  Myrick^  JJ.^  cfmcurring : 
When  the  framers  of  the  present  Constitution  said,  as  they  did  by  Sec- 
tion 18  of  Article  XI  of  that  instrument,  that  "  No  county,  city,  town, 
township.  Board  of  Education  or  school  district,  shall  incur  any  in- 
debtedness or  liability  in  any  manner,  or  for  any  purpose,  exceeding 
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in  any  year  the  ineome  and  revenue  provided  for  it  for  sach  year,  with- 
out the  assent  ot  two-thirds  of  the  qualified  electors  thereof,  voting  at 
an  election  to  be  held  for  that  purpose,'*  etc.,  they  meant  that  no 
such  indebtedness  or  liability  should  be  incurred  (except  in  the  man- 
ner stated )  exceeding  in  any  year  the  income  and  revenue  actually 
received  by  such  county,  city,  town,  township,  Board  of  Education  or 
school  district.  In  other  words,  that  each  year's  income  and  revenue 
must  pay  each  year's  indebtedness  and  liability,  and  that  no  indebt- 
edness or  liability  incurred  in  any  one  year  shall  be  paid  out  of  the 
income  or  revenue  of  any  f nture  year. 

Id. — Id.  Whoever  deals  with  a  municipality  is  bound  to  know  the  extent  of 
its  powers.  Those  who  contract  with  it,  or  furnish  it  supplies,  do  so 
with  reference  to  the  law,  and  must  see  that  the  limit  is  not  ex- 
ceeded. 

Id. — Id.  Thornton^ «/.,  concurred  with  Justice  Boss,  and  added:  Petitioner, 
though  a  corporation,  is  a  *'  person"  within  the  meaning  of  Section  8S 
of  the  Consolidation  Act,  which  provides:  "No  demand  upon  the 
Treasury  shall  be  allowed  by  the  Auditor  in  favor  of  any  person  or 
officer  in  any  manner  indebted  thereto,  without  first  deducting  the 
amount  of  such  indebtedness." 

Id. — Id.  A  person  delinquent  for  taxes  is  within  the  above  provision  of  tfaa 
Consolidation  Act. 

Id. — Id.  A  taxpayer  should  not  be  allowed  to  have  a  claim  against  a  munic- 
ipal corporation  satisfied  when  he  owes  to  such  corporation  the  money 
which  goes  to  furnish  the  means  of  discharging  his  claim. 

.Id. — Id.  If  the  petitioner  has  any  legal  defense  to  the  payment  of  the  taxes, 
such  defense  could  be  made  in  an  action  for  the  writ  of  mandate. 

Id. — McKinstry,  J.,  dissenting :  *'  Because,  at  the  hearing,  certain  allega- 
tions in  the  answer  were  admitted  to  be  true,  I  am  of  opinion — as  at 
present  advised — that  the  writ  ought  not  to  issue,  and,  therefore,  dis- 
sent from  the  order.  With  reference,  however,  to  all  questions  in- 
volved, I  reserve  to  myself  the  benefit  of  any  further  argument  on  the 
coming  in  of  the  report  of  the  referee  appointed  by  the  Court." 

Mandamus. 

Clementy  Osmerit  &  Clement^  for  petitioner. 
Gowdery  and  Swift,  for  respondent. 

floss,  J.y  delivered  the  opinion  of  the  Court: 

We  think  it  clear  that  when  the  framers  of  the  present 
Constitution  said,  as  they  did  by  Section  18  of  Article  XI 
of  that  instrument,  that  "No  county,  city,  town,  township, 
Board  of  Education  or  school  district,  shall  incur  any  in- 
debtedness or  liability  in  any  manner,  or  for  any  purpose, 
exceeding  in  any  year  the  income  and  revenue  providea  for 
it  for  such  year,  without  the  assent  of  two-tEirds  of  the 

?[ualified  electors  thereof,  voting  at  an  election  to  be  held 
or  that  purpose,"  etc.,  they  meant  that  no  such  indebtedness 
or  liability  should  be  incurred  (except  in  the  maimer  steted) 
exceeding  in  any  year  the  income  and  revenue  actuallv  re- 
ceived by  such  county,  city,  town,  township.  Board  of  fedu- 
qation  or  school  district.  In  other  words,  that  each  year's 
income  and  revenue  must  pay  each  year's  indebtedness  and 
liability,  and  that  no  indebtedness  or  liability  incurred  in 
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any  one  year  shall  be  paid  out  of  the  income  or  revenue  of 
any  future  year.  The  system  previously  prevailing  in  some 
of  the  municipalities  of  the  State  by  which  liabilities  and 
indebtedness  were  incurred  by  them  far  in  excess  of  their 
income  and  revenue  fof  the  year  in  which  the  same  were 
contracted,  thus  creating  a  floating  indebtedness  which  had 
to  be  paid  out  of  the  income  and  revenue  of  future  years, 
and  which,  in  turn,  necessitated  the  carrying  forward  of  other 
indebtedness,  was  a  fruitful  source  of  municipal  extrava- 
gance. The  evil  consequences  of  that  system  had  been  felt 
by  the  people  at  home  and  witnessed  elsewhere.  It  was  to 
put  a  stop  to  all  that,  that  the  constitutional  provision  in 
question  was  adopted.  The  change  was  eminently  wise.  A 
somewhat  similar  provision  in  the  old  Constitution  with  , 
respect  to  State  indebtedness  saved  the  people  of  the  State 
a  vast  amount  of  money.  (People  vs.  Johnson,  6  Cal.  503; 
Nouaues  vs.  Douglass ,  7  Cal.  65.) 

We  have  neither  the  right  nor  the  disposition,  by  judicial 
interpretation,  to  take  away  the  wholesome  restriction  upon 
municipalities  thus  imposed  by  the  Constitution.  Of  course, 
in  giving  effect  to  this  radical  change  from  the  pre-existing  * 
condition  of  thin^,  it  will  not  be  strange  if  some  shall  be 
found  to  suffer.  But  it  must  be  remembered  that  all  are  pre- 
sumed to  know  the  law,  and  that  whoever  deals  with  a  mu- 
nicipality is  bound  to  know  the  extent  of  its  powers.  Those 
who  contract  with  it,  or  furnish  it  supplies,  do  so  with  ref- 
erence to  the  law,  and  must  see  that  the  limit  is  not  exceeded. 
With  proper  care  on  their  part  and  on  the  part  of  the 
representatives  of  the  municipality,  there  is  no  danger  of 
loss. 

From  the  petition  and  the  answer  before  us,  we  are  unable 
to  ascertain  the  facts  essential  to  the  proper  determination  of 
the  petitioner's  application.  The  answer  sets  up  affirmatively 
certain  matters  of  fact  which  are  by  the  law  deemed  denied 
by  the  petitioner.  For  the  purpose  of  ascertaining  the  ulti- 
mate facts  in  respect  to  the  income  and  revenue  of  the  city 
and  county  for  the  fiscal  year  1881-82,  and  in  respect  to  the 
disposition  and  disbursement  of  that  income  and  reventie, 
and  in  respect  to  petitioner's  demands,  we  must  refer  the 
cause  for  proof  and  findings. 

Ordered  that  the  cause  be  and  is  hereby  referred  to  Hon. 
J.  F.  Finn,  Judge  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  who  will,  on  proper  notice  to  the 
respective  parties,  take  proof  and  report  findings  of  fact  to 
this  Court  in  accordance  with  the  views  above  expressed. 

We  concur:    Myrick,  J.,  McKee,  J. 
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CONCURRING  OPINION. 

I  concur  in  the  view  taken  by  Justice  Boss  of  the  12th 
Section  of  article  XI  of  the  Constitution,  and  desire  to  saj 
what  follows  in  addition. 

The  demands  preferred  by  the  petitioner  in  this  case  for 
which  the  writ  of  mandate  is  asked,  amount  to  the  sum  of 
1178,648.98. 

It  is  set  forth  in  the  answer  to  the  petition  that  there  is  due 
by  the  petitioner,  the  San  Francisco  gaslight  Company,  to 
the  TreasuiT  of  the  City  and  County  of  San  Francisco,  the 
sum  of  $125,465.38  for  taxes,  for  fiscal  years  1880-81  and 
1881-82,  no  part  of  which  has  been  paid — an  amount,  it  will 
be  seen,  largely  in  excess  of  the  demands  of  the  petitioner. 

It  is  contended  on  behalf  of  respondent  that  petitioner  is 
indebted  for  these  taxes  as  above  stated,  and  as  the  amount 
of  indebtedness  exceeds  the  amount  of  the  demands  of  the 
petitioner,  the  Auditor  is  justified  in  not  allowing  these  de- 
mands; and  to  support  this  contention,  we  are  referred  to 
Section  82  of  the  Consolidation  Act.  By  this  section  it  is 
provided  inter  alia  that  **  no  demand  on  the  Treasury  shall 
be  allowed  by  the  Auditor  in  favor  of  any  person  or  officer 
in  any  manner  indebted  thereto,  without  first  deducting  the 
amount  of  such  indebtedness. " 

We  have  no  doubt  that  the  petitioner,  though  a  corpora- 
tion, is  a  person  within  the  meaning  of  the  clause  aoove 
quoted.  We  cannot  conclude  that  the  law-makers  intended 
to  make  one  rule  for  natural  persons  and  another  for  artificial 
persons  as  to  the  subject-matter  of  this  clause.  The  word 
"person"  here  is  intended  to  include  persons  both  natund 
and  artificial. 

If  this  indebtedness  for  taxes  brings  the  petitioner  within 
the  provision  above  quoted  from  the  Consolidation  Act,  the 
Auditor  is  justified  in  not  allowing  the  demands. 

The  question  to  be  determined  is  the  effect  of  the  delin- 
quency of  a  person  in  the  payment  of  taxes  on  his  right  to 
have  a  claim  allowed  against  the  City  and  County  Treasury. 

It  will  be  observed  that  the  language  quoted  from  the 
above-mentioned  Section  82  is  broad  and  general.  It  refers 
to  a  person  **tn  any  manner  indebted  tkereto,^^  i.  c,  to  the  City 
Treasury.  Taxes  are  not  debts  due  by  contract,  express  or 
implied.  Such  is  the  remark  made  in  the  opinion  in  Perry 
vs.  Washburn  (20  Cal.  350),  by  Field,  C.  J.,  in  relation  to 
the  proper  meaning  of  the  word  ** debts"  in  the  Act  of  Con- 
gress passed  25th  of  February,  1862,  commonly  known  as  the 
Legal  Tender  Act.  Beferrin^  to  the  provision  in  that  Act, 
which  declares  that  the  notes  issued  under  its  authority  shall 
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be  *  'a  le^al  tender  in  payment  of  all  debts,  public  and  private, " 
the  opinion  proceeds:  *'  Taxes  are  not  debts  within  the  mean- 
ing oi  this  provision.  A  debt  is  a  sum  of  money  due  by  con- 
tract, express  or  implied.  A  tax  is  a  charge  upon  persons  or 
{>ropertv  to  raise  money  for  public  purposes.  It  is  not 
oundea  upon  contract;  it  does  not  estaolish  the  relation  of 
debtor  and  creditor;  it  does  not  draw  interest;  it  is  not  the 
subject  of  attachment,  and  it  is  not  liable  to  set-off.  It  owes 
its  existence  to  the  action  of  the  legislative  power,  and  does 
not  depend  for  its  validity  and  enforcement  upon  the  indi- 
vidual assent  of  the  tax-parer.     It  operates  in  tnvitum.'' 

That  a  sum  of  money  does  not  draw  interest,  is  not  the 
subject  of  attachment,  and  is  not  liable  to  set-off,  does  not 
prevent  it  from  being  a  debt.  At  common  law,  debts  did  not 
draw  interest,  were  not  subject  to  attachment,  and  were  not 
liable  to  set-off.  There  was  a  limited  power  in  Courts  of 
equity  to  set  off  or  compensate  one  debt  by  another,  under 
circumstances  (see  Story's  Eq.  Jur.,  Sees.  1431-2-3),  but  the 
general  right  of  set-off  was  allowed  by  the  statutes  passed 
in  the  reign  of  George  II.  Interest  on  debts  was  not  allowed 
until  authorized  by  statutory  enactment,  and  it  is  well  known 
that  attachment  or  garnishment  grew  out  of  a  custom  which 
prevailed  in  the  citv  of  London,  and  had  no  existence  outside 
of  that  city  until  allowed  by  statute.  The  process  of  attach- 
ment in  the  various  States  of  the  Union  exists  by  virtue  of 
legislative  acts.  These  qualities  of  a  debt  might  by  legis- 
lative action  be  made  to  apply  to  taxes.  I  know  of  no  re- 
striction upon  the  power  of  the  Legislature  which  could  pre- 
vent it  from  passing  such  a  law.  But,  as  is  remarked  in  the 
opinion  above  cited,  '*  the  term  debt,  it  is  true,  is  popularly 
used  in  a  far  more  comprehensive  sense,  as  embracing  not 
merely  money  due  bv  contract,  but  whatever  one  is  bound  to 
render  to  another ,  whether  from  contract  or  the  requirements 
of  the  law,"  and  I  am  of  the  opinion  that  the  forms  of  ex- 
pression used  in  the  eighty-second  section  above  mentioned 
18  used  in  the  larger  sense ;  that  when  the  Legislature  em- 
ployed the  words  **  in  any  manner  indebted  "  it  referred  to  a 
case  of  obligation  to  pay,  however  such  obligation  arose, 
whether  from  contract  or  by  operation  of  law.  Under  our 
revenue  laws  the  sum  mentioned  in  the  answer  as  due  and 
unpaid  for  taxes,  when  paid,  goes  into  the  City  Treasury,  and 
is  due  to  it.  The  view  above  taken  is  sustained  by  Section 
3716  of  the  Political  Code,  which  is  as  follows : 

''  Every  tax  has  the  effect  of  a  judgment  against  the  person, 
and  every  lien  created  by  this  title  has  the  force  and  effect 
of  an  execution  duly  levied  against  all  property  of  the  delin- 
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qaent;  the  judgment  i8  not  satisfied  nor  the  lien  remoyed 
until  thQ  taxes  are  paid  or  the  property  sold  for  the  parent 
thereof.'*    The  law  here  creates  the  personal  obligation  to 

?ay,  and  to  pay  a  sum  certain  and  fixed  by  lawful  authority, 
'hese,  t.  e.,  the  personal  obligation  and  tne  certainty  of  ^e 
sum,  are  the  most  striking  characteristics  of  a  debt.  (See 
further  on  this  point,  Moore  ys.  Patch,  12  Cal.  270;  PeopU  ys. 
Seymour,  16  id.  340;  Dugan  ys.  Baltimore,  1  Oill  and  Johns, 
499,  and  2  Black.  Com.  464-5.) 

If  the  petitioner  has  any  legal  defense  to  the  payment  of 
the  taxes  nerein  referred  to,  such  defense  could  be  made  in 
an  action  for  the  writ  of  mandate. 

The  legislation  as  interpreted  aboye  is  eminently  just  and 
reasonable.  A  tax-payer  should  not  be  allowed  to  haye  a 
claim  against  a  municipal  corporation  satisfied  when  he  owes 
to  such  corporation  the  money  which  goes  to  furnish  the 
means  of  discharging  his  claim. 

If  the  facts  are  as  set  forth  in  the  answer  (and  for  tlie 
purposes  of  this  opinion  they  must  be  held  to  be  so),  tiie 
Auditor  is  justified  in  withholding  his  allowance  from  the 
demands  of  the  petitioner.  It  was  within  the  discretion 
yested  in  him  by  law  to  refuse  his  allocatur,  and  it  was  bis 
duty  to  do  so. 

As  the  case  now  stands,  the  writ  should  be  denied.  But 
for  the  purpose  of  bringing  before  the  Court  the  question 
discussed  in  the  opinion  of  Justice  Boss,  I  concur  in  the 
order  of  reference.  Thobnton,  J. 

DISSENTING  OPINION. 

Because,  at  the  hearing,  certain  allegations  in  the  answer 
were  admitted  to  be  true,  I  am  of  opinion— as  at  present 
adyised — that  the  writ  ought  not  to  issue,  and  therefore 
dissent  from  the  order.  With  reference,  howeyer,  to  all 
questions  inyolyed,  I  reserye  to  myself  the  benefit  of  any 
further  argument  on  the  coming  m  of  the  report  of  the 
referee  appointed  by  the  Court.  MgEIinstbt,  J. 

Department  No.  2. 


[Filed  December  4,  1882.] 
No.  7532. 

DODGE  ET  AL.,  Bespondents, 

ys. 
BIDENOUB  ET  AL.,  Appellants. 

JuDOKBirr — SuBPBisK — Inadtbbtxnob.    In  this  case  held,  the  Oovrt  below 
shoald  have  granted  the  motion  to  set  aside  the  judgment.    The 
is  within  Section  473  O.  0.  P. 
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Appeal  from  Superior  Court,  San  Francisco. 

D.  L.  Smoot,  for  appellants. 
Estee  &  BoaUy  for  respondents. 

By  the  Court  : 

We  thinkjthe  Court  below  should  have  granted  the  motion 
to  set  aside  the  judgment.  The  case  is  within  Section  473 
C.  0.  P.  The  judgment  and  order  are  reversed,  and  the 
cause  is  remanded  for  further  proceedings,  with  instructions 
that  a  new  trial  be  granted. 


Department  No.  1. 


[Piled  December  28,  1882.] 

No.  10,796. 

Ex  Parte  G.  L.  JOEDAN,  on  Hareas  Corpus. 

FoLiCB  JuDOB*s  CouBT — San  Fbangisco — ComTrFUTioN.  The  Act  oreatisg 
an  additioDal  Police  Judge's  Court  in  the  city  and  county  of  San  Fran- 
cisco, to  be  known  as  **  Police  Judge's  Court  No.  2,"  is  constitu- 
tional.    (Stats.  1881,  p.  74.) 

J.  M.  Lucas,  for  petitioner. 
C.  B.  Danvin,  contra. 

By  the  Court  : 

Under  the  Consolidation  Act  of  the  city  and  county  of  San 
Francisco,  there  is  a  Police  Judge's  Court,  and  a  Judge 
thereof.  March  7,  1881,  the  Legislature  passed  an  Act  cre- 
ating an  additional  Police  Judge  s  Court;  in  the  said  city  and 
county,  to  be  known  as  ** Police  Judge's  Court  Number 
Two,'^  (Stats.  1881,  p.  74,)  and  declared  that  it  "  shall  have 
concurrent  jurisdiction  of  all  preliminary  examinations  of 
persons  charged  with  felony,  and  of  all  misdemeanors  and  yio- 
lations  of  city  and  county  ordinances,  and  all  other  offenses 
of  which  the  Police  Judge's  Court  of  said  city  and  county 
now  has  jurisdiction."  The  Act  provided  for  the  distribution 
of  the  business  between  the  two  Courts,  and  declared  that 
**The  mode  of  examination,  trial,  and  procedure  in  the  Police 
Judge's  Court  Number  Two  shall,  in  all  cases,  be  governed 
by  the  same  rules  prescribed  by  law  for  other  Police  Courts 
in  similar  cases." 

It  is  urged  that  this  Act  is  in  violation  of  Article  IV,  Sec- 
tion 25,  Subdivisions  1,  2,  3  and  4  of  the  Constitution  of 
1879,  which  forbid  the  Legislature  from  passing  a  local  or 


662  Babrett  r.  Sixs. 

special  law  regulating  the  jurisdiction  and  duties  of  Police 
Judges,  for  the  punishment  of  crimes  and  misdemeanois, 
and  regulating  the  practice  of  Courts  of  justice.  We  do  not 
think  the  Act  in  question  is  in  violation  of  those  provisions. 
By  Section  1  of  Article  YI,  the  judicial  power  is  vested  in 
certain  Courts  named,  "and  such  inferior  Courts  as  the 
Legislature  may  establish,"  etc.  The  Legislature  had  power 
to  create  the  Court.  To  say  that  the  Court  thus  created  shall 
have  concurrent  jurisdiction  with  another  Court  already  in  ex- 
istence, and  shall  be  governed  by  the  same  rules  prescribed 
by  law  for  other  Police  Courts  in  similar  c^ses,  is  in  no 
sense  local  or  special  legislation  within  the  meaning  of  the 
inhibitions.  It  is  simplv  makiug  applicable  to  the  new  cre- 
ation that  which  alreaay  existed  as  to  former  tribunals. 
Nor  is  the  Act  in  violation  of  Subdivisions  28  and  29  of  Sec- 
tion 25  above  named.  Those  subdivisions  must  be  read  in 
connection  with  Section  1  of  Article  VL  The  view  con- 
tended for  by  petitioner  would  render  the  latter  section 
nugatory,  for,  in  that  case,  the  Legislature  might  create  a 
Court,  without  (if  such  a  thing  be  possible)  a  Judge  or  other 
officer,  or  conferring  any  jurisdiction  upon  it. 

The  warrant  having  been  issued  by  a  competent  tribunal 
having  jurisdiction  of  the  subject-matter,  aiid  being  valid  on 
its  face,  the  petitioner  is  remanded. 


Is  Bank. 

[Filed  December  22, 1882.] 

No.  8345. 

BAREETT,  Respondent,  vs.  SIMS,  Appklulnt. 

HoMXSTCAD — Inboltxngt.  There  is  no  statute  of  this  State  aathoiuing  i 
sale,  iD  io solvency  proceedings,  of  property  which  has  been  declared 
a  homestead. 

Appeat  from  Superior  Court,  Sacramento  County. 

Hart  and  Taylor,  for  appellant. 
Freernaii  &  Bates,  for  respondent. 

By  the  Court  : 

There  is  no  statute  of  this  State  authorizing  a  sale,  in  in- 
solvency proceedings,  of  property  which  has  been  declared 
a  homestead.  Therefore  the  proceedings  had  for  a  sale  in 
this  case  passed  no  title. 

Judgment  and  order  reversed. 
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Depabtment  No.  1. 


[PUed  December  15,  1882.] 

No.  8632. 

OCCIDENTAL  B.  AND  L.  ASSOCIATION,  Besponbbnt, 

V8. 

J.  H.  SULLIVAN  BT  AL..  Appellants. 

BuxLDZNO  ABBOCiktiott  —  Bt-Lawb  —  Fnos — Loan — Mobtoaoi — ^iMrmBM. 
The  action  was  on  notes  seonred  by  mortgages  and  to  establiah  a  lien 
on  oertifloates  of  stook  of  plaintiff  held  by  defendants.  The  ninth  by* 
law  of  plaintiff  provided:  "Every  stockholder  for  every  share  of  stock 
shall  pay  to  the  Secretary,  on  the  second  Wednesday  in  every  month, 
the  sam  of  one  dollar,  in  gold."  Another  by-law,  XI:  "Any  stock- 
holder failing  to  pay  his  or  her  monthly  installments  or  interest,  shall 
pay  a  fine  of  ten  per  cent,  per  month  upon  the  amoont  of  the  indebt- 
edness. This  fine  shall  be  charged  by  the  Secretary  and  collected 
with  the  delinquent's  monthly  dnes;  and  in  case  any  stockholder  shall 
neglect  or  refuse  to  pay  the  monthly  daes  or  fines  for  the  space  of  six 
months,  the  Secretary  shall  tender  to  the  delinquent  the  amount 
actually  paid  in,  deducting  all  fines  or  forfeitures  that  may  be  charged 
against  him  or  her,  and  from  that  time  he  or  she  shall  cease  to  be  a 
member  of  the  association."  It  was  decided  by  the  Court  below  that 
the  fine  imposed  for  the  non-payment  of  any  monthly  installment  or 
installments  (as  rec^uired  by  the  ninth  by-law),  "or  interest,"  is  ten 
per  cent,  upon  the  installment  due  and  ten  per  cent,  upon  all  inUreat 
due  upon  any  loan  which  may  have  been  made  by  plaintiff  to  the  stock- 
holder. EM:  Even  if  this  were  assumed  to  be  true,  it  would  by  no 
means  follow  that  the  failure  to  pay  the  fine  could  be  made  to  con- 
stitute a  term  of  the  contract  of  loan,  so  that  if,  as  in  the  case  before 
the  Court,  the  loan  is  represented  by  promissory  note,  secured  by 
mortgage,  the  note  or  mortgage  can  be  made  to  r^ad,  not  only  that 
the  borrower  shall  pay  the  fines  and  the  aame  be  secured  by  the 
mortgage,  but  that  a  failure  to  pay  a  "fine"  shall  make  the  whole 
principal  seem  due,  although  the  loan  has  not  otherwise  matured. 
The  only  consequence  provided  in  By-law  XI,  in  case  a  stockholder 
shall  fail  to  pay  (for  six  months)  his  monthly  dues  (installments) 
or  ftneSf  or  interest,  is  that  if  the  Secretary  shall  tender  to  the  delin- 
quent the  amount  actually  paid  in — deducting  all  fines  and  forfeitures 
that  may  be  charged  against  him  or  her— /rom  that  time  he  or  she 
** shall  cease  to  be  a  member  of  the  Association." 

Id. — Id.  By-law  XI  in  no  way  affects  or  changes  the  terms  of  any  contract 
of  loan  between  the  Association  and  a  stockholder. 

Id^ — Id.  The  word  "interest"  as  used  in  the  by-law  does  not  refer  to 
interest  due  upon  any  loan  from  the  corporation  to  a  stockholder. 

Id. — ^PxHALTT.  Penalties  and  forfeitures  are  not  to  be  favored:  they  must 
be  created  by  unambiguous  language. 

Appeal  from  Saperior  Court,  Sacramento  County. 

«/.  H.  McKunCy  for  appellants. 
Freeman  &  Bates,  for  respondent. 

McEiNSTBY,  J.^  delivered  the  opinion  of  the  Court: 
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Plaintiff's  By-law  IX  provides:  " Every  stockholder  for 
every  share  of  stock  shall  pay  to  the  Secretiuy,  on  the  second 
Wednesday  in  every  month,  the  sum  of  $1,  in  gold."  And 
By-law  XI:  "Any  stockholder  failing  to  pay  his  or  her 
monthly  installments  or  interest  shall  pay  a  fine  of  ten  per 
cent,  per  month  upon  the  amount  of  the  indebtedness.  This 
fine  SDall  be  charged  by  the  Secretary  and  collected  with 
the  delinquent's  monthly  dues;  ai^d  in  case  any  stockholder 
shall  neglect  or  refuse  to  pay  the  monthly  dues  or  fines  for 
the  space  of  six  months,  the  Secretary  shall  tender  to  the  de- 
linquent the  amount  actuallj'-  paid  in,  deducting  all  fines  and 
forfeitures  that  may  be  charged  against  him  or  ner,  and  from 
that  time  he  or  she  shall  cease  to  be  a  member  of  the  Asso- 
ciation." 

It  was  held  by  the  Court  below  that  the  fine  imposed  for 
the  non-payment  of  any  monthly  installment  or  installments 
(as  required  by  the  ninth  by-law),  **  or  interest,"  is  ten  per 
cent,  upon  the  installment  due  and  ten  per  cent,  upon  all  in- 
terest due,  upon  any  loan  which  may  have  been  made  by 
plaintiff  to  the  stockholder.  Even  if  this  were  assumed  to  be 
true,  it  would  by  no  means  follow  that  the  failure  to  pay  tiie 
fine  could  be  made  to  constitute  a  term  of  the  contract  of 
loan,  so  that  if,  as  in  the  case  before  us,  the  loan  is  repre- 
sented by  promissory  note,  secured  by  mortgage,  the  note 
or  mortgage  can  be  made  to  ready  not  only  that  the  borrower 
shall  pay  the  fines  and  the  same  be  secured  by  the  mortgage, 
but  that  a  failure  to  pay  a  '*  fine  "  shall  make  the  whole  prin- 
cipal sum  due,  although  the  loan  has  not  otherwise  matured. 
The  only  consecjuence  provided  in  By-law  XI,  in  case  a  stock- 
holder shall  fail  to  pay  (for  six  months)  his  monthly  daes 
(installments)  or  fines,  or  interest,  is  that,  if  the  Secretaiy 
shall  tender  to  the  delinquent  the  amount  actually  paid  in- 
deducting  all  fines  and  forfeitures  that  may  be  charged 
against  him  or  her— from  that  time  lie  or  she  '*  shaU  cease  to  he 
a  member  of  the  Association.'' 

By-law  !XI  in  no  way  affects  or  changes  the  terms  of 
any  contract  of  loan  between  the  Association  and  a  stock- 
holder. 

We  are  convinced,  however,  that  the  word  * '  interest,"  as 
used  in  the  by-law,  does  not  refer  to  interest  due  upon  an? 
loan  from  the  corporation  to  a  stockholder.  Penalties  and 
forfeitures  are  not  to  be  favored;  they  must  be  created  by 
unambiguous  language. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  tnal. 

We  concur:    Boss,  J.,  McEee,  J. 
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Depabtkent  No.  1. 


[Filed  Janoary  2,  1883.] 
No.  7878. 
MABTIN 

VS. 

THOMPSON,  Defendant  and  Kespondent  (WATEEMAN, 

Intervenob  and  Appellant). 

iNTXBTf  NTIOH  —  MoBTaAQI  —  AonOH  —  BoND  —  PCBflONAI*     PbOPKBTT.       A 

mortgagee  of  personal  property,  entitled  by  the  terms  of  his  mortgage 
to  the  immediate  possession,  can  intervene  in  an  action  bronght  by  a 
third  person  against  the  mortgagor  for  the  specific  property,  where  the 
plainlail  has  taken  possession  at  the  commencement  of  the  action, 
upon  giving  bond  as  provided  by  the  statute. 

Appeal  from  Superior  Court,  San  Francisco. 

Curtis  H.  Lindleyy  for  appellant. 
M.  Midlany,  for  respondent. 

By  the  Court  : 

The  question  here  to  be  determined  is  whether  a  mortgagee 
of  personal  property,  entitled  b^  the  terms  of  his  mortgage  to 
the  immediate  possession,  can  intervene  in  an  action  brought 
by  a  third  person  against  the  mortgagor  for  the  specific 
property,  wnere  the  plaintiff  has  taken  possession  at  the 
commencement  of  the  action,  upon  giving  bond  as  provided 
by  the  statute. 

As  between  plaintiff  and  defendant  the  present  is  like  the 
case  Martin  vs.  Thompson  (No.  7556). 

It  seems  to  have  been  held  by  the  Court  below  that  inter- 
venor's  lien  and  right  of  possession  was  lost  when  he  filed 
his  petition,  because  prior  to  that  date />Zai7i^^  had  removed 
the  grain  from  the  mortgagor's  farm.  But  the  chapter  of  the 
Civu  Code  which  treats  of  mortgages  of  personal  property 
^Secs.  2965-2972),  substitutes  the  record  of  the  mortgage 
for  the  actual  delivery  and  continued  change  of  possession  in 
case  of  other  transfers  required  by  Section  3440.  The  pur- 
pose of  the  actual  delivery,  in  the  one  case,  and  of  the 
record  or  registry  in  the  other,  is  to  give  notice  to  those  who 
shall  deal  with  tne  vendor  or  mortgagor,  and  Section  2972 
only  provides  that  the  lien  of  a  mortgage  on  a  growing  crop 
shall  cease  when  the  crop  is  removed  from  the  premises  of 
the  mortgagor — as  afzrainst  credUora  or  innocent  purchasers 
from  the  mortgagor.  There  is  nothing  in  the  letter  of  the 
Code  which  demands  such  construction  of  Section  2972  as 
that  the  lien  shall  be  lost  as  a  consequence  of  the  tortuous 
removal  of  the  crop  by  a  third  person. 
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When  the  crop  was  removed  by  plaintiff,  intervenor  was 
entitled  to  its  immediate  possession.  True,  defendant  was 
in  the  actual  possession,  and  was  authorized  to  recover  the 
property  as  against  a  trespasser  who  should  remove  it. 
W  hile  either  the  mortgagee  entitled  to  the  immediate  pos- 
session, or  the  mortgagor  in  actual  possession,  would  have 
been  entitled  to  bring  an  action  of  trespass  (or  trover,  or  our 
statutory  action)  against  one  wrongfully  interfering  with  the 
property,  a  recovery  by  one  would  be  a  bar  to  an  action  by 
the  other.  So  here  the  defendant  and  intervenor  cannot 
both  take  judgment  against  the  plaintiff  for  a  recovery  of  the 
property  or  its  value.  In  this  form  of  action  all  parties  are 
actors  seeking  affirmative  relief.  Who  should  have  the  prop- 
erty in  dispute,  or  its  value  ?  The  defendant  is  entitled  to 
recover  it  from  the  plaintiff,  but  the  intervenor  is  entitled  to 
it  both  as  against  the  plaintiff  and  defendant.  It  is  a  proper 
case  for  intervention.     (C.  0.  P.,  387.) 

Jud^ent  reversed  and  cause  remanded  for  a  new  trial, 
with  direction  to  the  Court  below  to  allow  such  amendments 
to  the  pleadings,  properly  applied  for,  as  may  be  just  and 
proper. 

Department  No.  1 . 


[Filed  January  16,  1883.] 
No.  8460. 

HOLLISTEB,  Appellant, 

vs. 
SHEEMAN,  Tax  Collector,  Etc.,  Respondent. 

MoBTQAQi — UNiYSBarnr  —  Bbokmtb  —  Taxatxok.  Mortgages  held  by  the 
Regents  of  the  UniTeraity  are  not  taxable. 

Id. — Tax  Dbbd— Cloub  on  Titlb — iMjmronoH.  In  thia  case  held^  plaintiif 
not  entitled  to  an  injunction  against  the  Tax  OoUeotor.  As  the 
mortgage  was  assessed  to  the  Regents  of  the  University,  the  tax  deed 
would  i^ow  the  assessment  was  Toid.  The  deed  would  oast  no 
cloud  upon  plaintiff's  title,  since,  in  an  action  brought  upon  it  by  tiie 
purchaser,  tiie  present  plaintiff  would  not  be  called  upon  to  intiodiiee 
any  evidence,  but  the  purchaser  must  fail  on  hia  own  showing. 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

HiLse  and  Mhoon,  for  appellant. 
Stratton  and  Kincaid,  for  respondent. 

By  the  Court  : 

We  can  see  no  difference  as  to  ownership  between  properfy 
taken  by  the  Kegents  of  the  University  **  by  grant,  rift,  de- 
vise or  bequest"  (Political  Code,  1416,  Subd.  7),  and  oUier 
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property  administered  by  them.  If  any,  all  such  property  is 
exempt  from  taxation.  The  mortgage*  to  secure  the  money 
loaned  by  the  Begents  to  plaintiff  was  not,  therefore,  subject 
to  taxation.  As  the  mor%age  was  assessed  to  the  Begents 
of  the  Uniyersity,  the  tax  deed  would  show  the  assessment 
was  Yoid.  The  deed  would  cast  no  cloud  upon  plaintiff's 
title,  since  in  an  action  brought  upon  it  by  the  purchaser, 
the  present  plaintiff  would  not  be  called  upon  to  introduce 
any  eyidence,  but  the  purchaser  must  fail  on  his  own  show- 
ing. {Orimm  vs.  O'Cormell,  54  Cal.  521.) 
Judgment  and  orders  affirmed. 


Depabtmekt  No.  1. 


[Filed  January  16,  1883.] 

No.  745e. 

CEBKEL,  Appellant, 

vs. 

WATEKMAN  et  al.,  Bespondents. 

GoMTSBSiox — Wheat — Bablxt.  In  this  case  heldt  there  was  no  groond  for 
the  defendants'  aapposition  that  the  whecU  in  question,  of  which  they 
were  charged  with  oonTersion,  belonged  to  their  consignor.  They 
were  receiving  barley,  not  wheat  from  him.  Further,  such  supposi- 
tion, if  weU  founded,  would  not  have  exempted  them  from  liaMlity 
lor  selling  the  plaintiff's  wheat  and  paying  its  proceeds  to  another. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

W.  Van  Bykcy  for  appellant. 
Sharp  &  Sharp,'  for  respondents. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  findings  we  think  too  favorable  to  the  defendants  in 
view  of  the  evidence.  Nevertheless,  as,  in  our  opinion,  upon 
the  facts  as  found,  the  plaintiff  is  entitled  to  judgment,  we 
willy  in  view  of  the  nature  of  the  case,  not  order  a  new  trial, 
but  direct  judgment  to  be  entered  in  his  favor  upon  the  find- 
ings as  they  are. 

jDriefl J,  the  action  is  for  a  conversion  of  272  sacks  of  wheat. 
According  to  the  findings  the  plaintiff  purchased  of  one 
Whitman  1,272  sacks  of  wheat.  The  wheat  was  in  the  pos- 
session of  Brown  &  Sou,  who  were  warehousemen  at  Browns' 
Landing,  in  Solano  County,  to  be  shipped  to  San  Francisco 
on  plaintiff's  account.  Brown  &  Son  shipped  1,000  sacks  of 
wheat  for  the  plaintiff  by  a  vessel  commanded  by  Captain 
Westfall,  consigned  to  Starr  &  Co.,  San  Francisco.  During 
the  same  time  the  defendants,  who  were  commission  mer- 
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cbantB  for  the  sale  of  grain  in  San  Francisco,  were  receiving 
barley  from  the  same  landing,  from  one  Williams,  througn 
Brown  &  Son,  for  sale  on  commission,  by  means  of  a  schooner 
commanded  by  Captain  Espenosa.  Aiter  the  shipment  of 
the  1,000  sacks  by  Westfall's  vessel,  there  remained  at  the 
landing  272  sacks  of  the  wheat  belonging  to  the  plaintiff.  At 
the  time  of  the  departure  of  Westfall  s  boat,  the  schooner  in 
charge  of  Espenosa  was  at  the  landing  and  was  partly  loaded 
with  barley  for  the  defendants.  Brown  &  Son  pnt  the  272 
sacks  of  wheat  belonging  to  plaintiff  on  Espenosa  s  boat  and 
took  a  receipt  from  him  for  the  wheat  "  to  be  delivered  in 
San  Francisco  " — the  Captain,  as  was  the  custom,  keeping  a 
duplicate.  Espenosa  did  not  know  to  whom  the  wheat  be- 
longed, and  delivered  it  to  the  defendants,  who,  supposing 
it  belonged  to  Williams,  sold  it,  as  also  the  barley,  and  ac- 
counted to  Williams  for  the  proceeds,  before  they  knew  that 
the  wheat  belonged  to  the  plaintiff. 

There  was  no  ground  for  the  defendants*  supposition  that 
the  wheat  belonged  to  Williams.  They  were  receiving  barl^, 
not  wheat,  from  him.  But  it  is  clear  that  such  supposition, 
if  well  founded,  would  not  have  exempted  them  from  liability 
for  selling  the  plaintiff's  wheat  and  paying  its  proceeds  to 
another. 

Judgment  and  order  reversed,  and  cause  remanded  to  the 
Court  below,  with  directions  to  enter  judgment  on  the  find- 
ings in  favor  of  the  plaintiff,  and  against  the  defendants,  in 
accordance  with  theprayer  of  the  complaint. 

We  concur:    McKee,  J.,  McEinstry,  J. 


Department  No.  1. 


[Filed  December  22,  1882.] 
No.  7655. 
MABTIN,  Appellant,  vs.  DURAND  et  al..  Respondents. 

Cass  Followed— AcnoN — Chop — Abtbbse  Possbbbion.  On  the  Mithaiitj  U 
Martin  tb.  Thompson,  7656,  (December  20,  1882,)  judgment  and  ord« 
affirmed. 

Appeal  from  Superior  Court,  San  Francisco. 

L,  Aldrich,  for  appellant. 
M,  Mullany,  for  respondents. 

By  the  Court  : 

On  the  authority  of  Martin  vs.  Thomp^on^  No.  7656,  filed 
December  20,  1882,  judgment  and  order  affirmed. 
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In  Bank. 


[Filed  December  13,  1882.] 

No.  6920. 

HATWARD,.  Respondent,  vs.  ROGERS,  Appellant. 

Absumpsit — Shabxs  of  Stock — Aoooctnting — ^Etidbnob.  Action  to  recover  a 
balance  alleged  to  be  due  on  a  note,  and  for  moneys  laid  oat  and  ad- 
vanced for  3ie  benefit  of  defendant.  Answer  alleging  payment  by 
means  of  a  sale  by  plaintiff  of  shares  of  stock  of  defendiant,  held  as 
seonrity,  leaving  a  balance  due  to  defendant,  and  cross-complaint 
therefor. 
Bogers,  defendant,  contended  that  Hayward,  plaintiff,  held  a  certain  number 
of  shares  of  Savage  mining  stock,  as  secnrity  for  money  advanced  by 
him  to  Bogers,  and  that  Hayward,  without  his  knowledge,  sold  said 
nharesof  stock;  that  afterward,  and  while  he  was  ignorant  of  said  sale, 
Hayward  procured  a  power  of  attorney  from  him  to  sell  said  stock, 
and  then  sold  of  the  stock  of  the  same  mining  company  the  same 
number  of  shares  that  he,  Hayward,  had  held  prior  to  said  first  sale 
as  security  for  his  said  advances;  that  Hayward  accounted  to  him  for 
the  sum  realized  on  the  sale  of  the  stock  last  sold  only,  which  was 
much  less  than  the  sum  realized  on  the  sale  of  the  stock  first  sold, 
which  Bogers  contended  was  the  stock  which  Hayward  held  as  security 
for  his  advances.  Plaintiff  contended  that  he  constantly  held  the 
identical  stock  certificates  which  he  took  as  security,  from  the  time 
when  he  received  them  up  to  the  time  when  he  sold  them,  or  that  if  he 
did  not,  during  all  such  time,  have  said  identical  stock  certificates  in 
his  possession,  that  he  did  during  all  of  such  time  have  other  stock 
certificates  of  the  same  mining  company  for  the  same  number  of 
shares,  which,  during  all  of  such  time  he  was  able,  ready  and  willing 
to  deliver  to  defendant  upon  his  paying  the  sum  for  wUoh  said  certifi- 
cates were  held  as  security.  HM,  taking  defendant's  version  of  the 
transaction  [recited  in  the  opioion]  as  correct,  and  the  fact  that  it  is 
not  charged  in  the  cross-complaint  that  he  was  induced  to  do  what  he 
did  by  reason  of  any  representations  of  plaintiff  as  to  the  condition 
of  the  mine,  or  the  then  present  or  prospective  value  of  the  stock,  or 
in  regard  to  the  quantity  of  it  which  other  persons  were  selling,  the 
Oourt  did  not  err  in  sustaining  objections  of  plaintiff  to  the  Intro- 
duction of  evidence  of  what  plaintiff  said  to  defendant  in  regard  to 
those  subjects.  Further,  the  Court  did  not  err  in  allowing  the  Witness 
Peart  (business  manager  of  plainti£f)  to  be  asked  how  much  stock 
Hayward  carried  for  Bogers  between  certain  dates.  Peart  was  better 
qualified  to  answer  that  question  than  any  other  witness,  including 
Hayward  himself.  Furthtr^  as  to  this  question:  Appellant's  counsel 
seems  to  have  assumed  in  objecting  that  the  answer  of  the  witness 
would  contradict  all  the  evidence  to  which  the  objection  referred. 
But,  as  the  trial  Oourt  could  not  have  antidDated  the  answer  of  the 
witness,  there  was  no  error  in  overruling  the  oDjection  to  the  question. 
No  motion  was  made  to  strike  the  answer  out;  and,  according  to  the 
evidence,  there  is  no  such  contradiction. 

In. — Id.  The  evidence  as  to  the  number  of  shares  of  stock  that  Hayward 
was  carrying  for  persons  other  than  Bogers,  and  as  to  the  contents  of 
the  letter  which  Bogers  wrote  to  Hayward,  may  not  have  been  relevant 
to  any  issue  in  the  case,  but  if  error  there  was  in  overruling  the  objec- 
tions to  it,  it  was  error  without  injury. 
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fo.  — iHBTBnonosa.  The  Oonrt  inatniotod  ihe  jury  to  the  effect  that  if  Hay- 
ward  had  sold  the  i^area  before  the  execution  of  the  poweir,  a&d  bai 
been  ready,  able  and  willing  to  transfer  to  Bogexv  an  eqaivalent 
nnmber  of  similar  shares  in  the  same  company  by  a  Talid  oertillcatp, 
in  that  case  it  was  not  material  that  these  facts  shoald  be  imparted  to 
Rogers  at  the  time  he  ezecnted  the  power  of  attorney,  and  the  power 
was  a  valid  and  binding  one.  It  was  not  material  to  tell  him  that,  for 
the  reason  that  that  was  a  thing  that  Haywaid  had  a  zigbt  to  do 
anyway,  and  the  law  says  he  was  selling  his  own  stock,  provided  he 
was  all  the  time  able,  ready  and  willing  lo  respond  to  Hogers,  in  case 
he  should  come  and  demand  his  stock.  If  they  foond  that  Hayward 
had  sold  the  identical  shares,  and  he  was  not  at  the  time  of  sacii  ssle 
able,  wiUing  and  ready  to  deliyer  to  Bogers  a  similar  nnmber  of  shares, 
in  that  case  the  suppression  of  those  facts  operated  aa  a  fraud  npon 
Bogers,  and  destroyed  the  force  and  effect  of  the  power  of  attomef. 
there  being  nothing  for  the  power  to  operate  upon.  Bdd,  a  correct 
exposition  of  the  law,  and  obviated  the  necessity  of  farther  instraetions 
npon  the  issue.  Therefore  the  refusal  of  the  Court  to  give  instmctiims 
on  the  points  covered  by  the  instruction  given,  is  not  a  ground  for 
reversal  of  the  judgment. 

In. — Id.  The  following  instruction  held  correct,  but  unnecessary:  "When 
facts  are  testified  to  by  witnesses  who  are  not  impeached,  and  there  is 
no  inherent  improbabilty  in  th-^  statement,  the  jury  are  bound  to  take 
that  evidence  as  proving  the  particular  fact;  and  the  Jury  have  no 
right  capriciously  to  disregard  evidence  where  it  is  not  controverted 
and  the  character  of  the  witnesses  is  good,  and  the  story  is  probable." 

In  — Yebdiot — ijjDQUKKT,  The  Jury  found  for  plaintiff  in  the  sum  of 
$296,345.38,  but  judgment  was  entered  for  $305,050.95.  BOd,  the 
judgment  should  be  modified  so  as  to  correspond  with  the  \erdiet. 

Appeal  from  Nineteenth  District  Conrt,  San  Francisco. 

Benham,  McClure,  and  Moore,  for  appellant. 
Estee  dt  Boalty  for  respondent. 

Shabpstein,  J.,  deliyered  the  opinion  of  the  Court: 

The  principal  contention  on  behalf  of  Bogers  is  that 
Hayward  held  a  certain  number  of  shares  of  mining  stock 
as  security  for  money  advanced  by  him  to  Boeers,  and  that 
Hayward,  without  the  knowledge  of  Bogers,  sold  said  shares 
of  stock,  and  afterward,  and  while  Bogers  was  uninformed 
and  ignorant  of  said  sale,  Hayward  procured  a  power  fram 
Bogers  to  sell  said  stock,  and  then  sold  of  the  stock  of  tiie 
same  mining  company  the  same  number  of  shares  that  he, 
Hayward,  had  held  prior  to  said  first  sale  as  security  for  his 
said  advances  to  Bogers,  and  that  Hayward  accounted  to 
Bogers  for  the  sum  realized  on  the  sale  of  the  last  stock  sold 
only,  which  was  much  less  than  than  the  sum  realized  on  the 
sale  of  the  st()ck  first  sold,  which  Bogers  contends  was  Uie 
stock  which  Hayward  held  as  security  for  his  said  advances. 

On  the  other  side,  it  is  claimed  that  Havward  constantly 
held  the  identical  stock  certificates  which  lie  took  as  sack 
security  from  the  time  when  he  received  them  up  to  the  time 
when  he  admits  that  he  sold  them,  or  that  if  he  did  not  during 
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all  of  BHok  time  have  said  identical  stock  certificates  in  his 
possession,  that  he  did  daring  all  of  such  time  haye  other 
stock  certificates  of  the  same  mining  company  for  the  same 
number  of  shares,  which,  during  all  of  such  time,  he  was 
able,  ready  and  willing  to  deliyer  to  Bogers,  upon  his  paying 
the  sum  for  which  said  certificates  were  held  as  security. 

It  is  to  the  admission  and  rejection  of  evidence,  and  to  the 
giying  and  refusing  of  instructions  upon  this  issue,  that  most 
of  the  exceptions  are  directed. 

The  transaction  out  of  which  this  litigation  arose,  as 
narrated  by  Bosers  in  his  testimony,  was  as  follows : 

*'  I  went  to  Mr.  Hay  ward  and  found  him  alone  in  his  front 
office.  I  said  to  Mr.  Hayward  that  I  had  210  shares  of 
Savage  coming  in  on  Monday — that  is,  it  was  due  Monday — 
we  speak  of  it  as  coming  in,  and  I  was  afraid  I  would  not 
be  able  to  take  care  of  it,  and  would  sell  the  stock.  *  *  * 
I  told  him  that  I  thought  that  perhaps  lather  than  see  t)iat 
amount  of  stock  thrown  on  the  market,  he  might  assist  me 
in  taking  care  of  it.  He  asked  me  at  what  prices  the  stock 
was  coming  in  at.  I  told  him,  and  he  said:  '  Send  it  to  me.' 
That  is  the  270  shares.  "^  *  *  Then  upon  his  saying: 
'Send  it  to  me,*  he  says:  ' By  the  way,  what  has  become  of 
that  200  shares  Burling  was  carrying  for  you?'  I  says: 
'Burling  is  still  carrying  it.'  He  says:  'Order  that  up  and 
send  it  to  me.'  I  told  him  I  would  do  so.  That  was  the  end 
of  the  conversation.  There  may  have  been  something  said 
about  interest — ^probably  was. 

"Q. — ^Was  anything  said  as  to  Mr.  Hayward's  power  or 
authority  to  sell  it?    A. — Not  a  word. 

"  Q. — ^What  was  done  in  consequence  of  that  arrangement, 
if  anything?  A. — ^The  stock  was  delivered  to  Mr.  Havward, 
and  ne  paid  the  money  that  was  spoken  of,  about  1186,000, 
that  he  advanced  to  these  different  parties  for  this  stock." 

In  considering  the  exceptions  upon  which  the  appellant 
relies  we  shall  assume,  as  indeed  we  must,  that  this  is  the 
correct  version  of  that  transaction.  And  in  view  of  that, 
and  the  further  fact  that  it  is  not  charged  in  the  cross- 
complaint  of  Bogers  that  he  was  induced  to  do  what  he  did 
by  reason  of  any  representations  of  Hayward  as  to  the 
condition  of  the  mine,  or  the  then  present  or  prospective 
value  of  the  stock,  or  in  regard  to  the  quantity  of  it  which 
Woods  &  Freeborn,  or  any  other  person  or  persons  were 
selling,  we  do  not  think  that  the  Court  erred  in  sustaining 
the  objections  of  respondent  tb  the  introduction  of  evidence 
of  what  Hayward  said  to  Bogers  in  regard  to  those  sub- 
jects. 


672  Hatwabd  v.  Bogebs. 

Nor  do  we  think  that  the  Court  erred  in  allowing  the  witness 
Peart  to  be  asked  how  mnch  stock  Hayward  carried  for 
Bogers,  from  April  22, 1872,  to  November,  1872.    According 
to  the  testimony  of  a  majoriir  of  the  witnesses.  Peart  was 
better  qualified  to  answer  that  question  than  any  other 
witness,  including  Hajrward  himself.     When  this  question 
was  asked,  appellant's  counsel  said:  ^'I  understand  that 
question  to  be  an  offer  to  contradict  their  own  witness,  to 
contradict  Mr.  Hayward's  books,  and  Mr.  Peart  himself.    I 
object  to  it  as  incompetent."    Appellant's  counsel  seemed  to 
have  assumed  that  the  answer  of  the  witness  would  contradict 
all  the  evidence  to  which  the  objection  referred.     But  we  are 
unable  to  see  how  the  Court  could  have  anticipated  the 
answer  of  the  witness,  and  if  it  could  not,  there  was  no 
error  in  overruling  the  objection.     After  the   witness  had 
answered  the  question,  no  motion  was  made  to  strike  the 
answer  out,  and  the  Court,  therefore,  had  no  opportunity, 
after  being  sufficiently  advised,  to  decide  whetner  or  not 
the  witness  had  contradicted  the  evidence  referred  to.    And 
according  to  our  understanding  of  the  evidence,  there  is  no 
such  contradiction. 

The  evidence  as  to  the  number  of  shares  of  stock  that 
Hayward  was  carrying  for  persons  other  than  Bogers,  and  as 
to  the  contents  of  the  letter  which  Bogers  wrote  to  Hayward, 
may  not  have  been  relevant  to  any  issue  in  the  case,  but  as 
we  cannot  conceive  how  the  appellant  could  possibly  be 
prejudiced  by  it,  the  error,  if  error  there  was  in  overruling 
the  objections  to  it,  must  be  disregarded. 

Upon  the  main  issue  in  the  case  the  Court  charged  the 
jury  as  follows : 

' '  If  you  find  that  Hayward  had  sold  the  690  shares  before 
the  execution  of  the  power — that,  you  remember,  was  July 
13th — and  had  been  ready,  able  and  willing  to  transfer  to 
Bogers  an  equivalent  number  of  similar  shares  in  the  same 
company  by  a  proper  and  valid  certificate,  then  and  in  that 
case  it  was  not  material  that  these  facts  should  be  imparted 
to  Bogers  at  the  time  he  executed  the  power  of  attorney, 
and  the  power  was  a  valid  and  binding  one.     It  was  not 
material  to  tell  him  that,  for  the  reason  that  that  was  a  thing 
that  Hayward  had  a  right  to  ^do  anyway,  and  the  law  says 
that  he  was  selling  his  own   stock,  and  not  Bogers*  stocK, 
provided  he   was  all   the   time  able,  ready  and   willing  to 
respond  to  Bogers,  in  case  he  should  come  and  demand  hi^ 
stock.     And  if  you  find  that  Hayward  had  sold  the  identical 
690  shares,  and  that  he  was  not  at  the  time  of  such  sale 
able,  willing  and  ready  to  deliver  to  Bogers  a  similar  number 
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of  shares,  theti,  and  in  that  case,  the  suppression  of  those 
facts  operated  as  a  fraud  upon  Eogers,  and  destroyed  the 
force  and  effect  of  the  power  of  attorney,  there  being 
nothing  for  the  power  to  operate  upon." 

This,  in  our  opinion,  was  a  correct  and  sufficiently  clear 
exposition  of  the  law  applicable  to  that  issue,  and  it  obviated 
the  necessity  of  the  Court's  giving  any  other  or  further 
instructions  upon  it.  Therefore  the  refusal  of  the  Court  to 
^ive  the  instructions  asked  on  the  points  covered  by  the 
instruction  given  is  not  a  sufficient  ground  for  reversing  the 
judgment. 

Tne  charge  of  the  Court  as  to  what  would  constitute  a  bar 
to  Sogers'  right  of  action  against  Hayward  appears  to  us  to 
be  substantially  correct. 

Another  portion  of  the  charge  to  which  exception  was 
taken  reads  as  follows:  ''When  facts  are  testified  to  by 
witnesses  who  are  not  impeached,  and  there  is  no  inherent 
improbability  in  the  statement,  the  jury  are  bound  to  take 
that  evidence  as  proving  the  particular  fact;  and  the  jury 
have  no  right  capriciously  to  disregard  evidence  where  it  is 
not  controverted,  and  the  character  of  the  witness  is  good, 
and  the  story  is  probable." 

There  ought  to  be  no  necessity  for  giving  such  an  instruc- 
tion to  a  jury.  A  juror  who  required  to  be  so  instructed 
would  be  utterly  unfit  for  the  position.  But  as  a  matter  of 
law  we  think  the  instruction  was  correct,  and,  so  far  as  we 
can  see,  it  was  as  favorable  to  one  side  as  it  was  to  the  other. 

We  do  not  think  that  the  judgment  should  be  reversed; 
but  it  must  be  modified.  The  jury  found  for  the  plaintiff 
in  the  sum  of  $295,345.38  and  the  judgment  was  entered  for 
the  sum  of  $306,050.95. 

It  is  therefore  ordered  that  this  cause  be  remanded  to  the 
Court  below,  with  directions  to  so  modify  the  judgment  as 
to  make  it  correspond  with  the  verdict  of  the  jury;  and,  when 
so  modified,  it  is  hereby  affirmed. 

We  concur:    McEee,  J.,  McKinstry,  J.,  Morrison,  C.  J. 

CONCURRING  OPINION. 

The  plaintiff  was  justified  in  acting  in  accordance  with 
the  views  expressed  by  this  Court  in  the  case  of  Atkins  vs. 
Gamble,  42  Cal.  86.  It  matters  not  whether  those  views 
accord  with  our  own  notions  as  to  what  the  law  ought  to  be. 
That  case  was  the  law  when  the  transactions  in  question 
occurred,  and  has  remained  so  ever  since.  Whatever 
certificates  of  stock  the  plaintiff  sold,  of  those  received  by 
him  on  account  of  the  defendant,  were  replaced  by  him  with 
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like  certificates  prior  to  the  execution  of  •  the  power  of 
attorney  from  defendant  to  plaintiff.  At  the  time  the  power 
of  attorney  was  drawn  the  defendant  was  present  with  the 
plaintiff's  agent,  the  certificates  of  stock  were  produced,  and 
from  them  the  attorney  obtained  the  number  of  the  certifi- 
cates and  the  number  of  shares,  and  drew  a  power  of 
attorney,  which  the  defendant  executed,  authorizing  the 
plaintiff  to  sell  them,  and  this  he  did. 
I  concur:    Boss,  J. 


Department  No.  1. 


[Filed  January  16,  1883.] 
No.  7309. 

MAETIN,  Respondent,  vs.  DURAND  et  al.,  Appellants. 

Lavi)  Law — Booth  Act.  A  State  seleotion,  made  in  Ilea  of  a  sizteenth  or 
thirty-sixth  section,  and  which  had  been  certified  over  to  the  State 
prior  to  the  pai>sage  of  the  Act  of  Congress  of  March  1,  1877,  common^ 
known  as  the  Booth  Act,  was  confirmed  by  that  Act,  when  the  land  in 
lien  of  which  the  selection  was  made  was,  at  the  time  of  the  selectioD, 
included  within  the  final  suryey  of  a  Mexican  grant,  and  when  the 
^uid  selected  was  at  the  same  time  included  within  the  claimed  limite 
of  a  Mexican  grant,  although  finally  excluded  therefrom.  (19  U.  S. 
SUts.,  268.) 

Id. — EjvorMSirr — Djlm ages — Appeal.  In  addition  to  judgment  for  xestits- 
tion  of  the  premises  sued  for,  the  Court  below  gave  the  plaintiff  judg- 
ment against  defendants  for  $454.83  as  damages  for  their  detention, 
and  it  was  claimed  on  the  part  of  appellants  that  in  this  there  was 
error:  first,  because  there  was  no  sufficient  averment  of  damage,  and, 
secornUyt  because  the  plaintiff  could  not  recover  against  the  defend- 
ants jointly  upon  the  facts  of  the  case.  Held:  To  the  first  of  these 
objections  it  was  sufficient  to  say  that  there  was  a  general  avennentof 
and  prayer  for  $2,000  damages  by  reason  of  the  alleged  unlawful  with- 
holding of  the  property,  which,  at  least  in  the  alwenoe  of  a  special 
demurrer  to  the  pleading  or  objection  to  the  evidence  of  damage,  was 
sufficient.  The  waiver  alluded  to  by  counsel,  only  extended*  to  such 
damage  as  accrued  prior  to  November  1,  1878.  (Finding  22.)  The 
Court  below  found  the  value  of  the  use  and  occupation  of  the  premises 
sued  for,  subsequent  to  that  date,  to  be  the  sum  stated,  for  which 
plaintiff  was  awarded  judgment.  That  finding  was  nOt  questioned  in 
the  Court  below,  and  cannot  be  here;  and  if  the  value  of  the  use  and 
occupation  of  the  premises  by  defendant  constituted  the  damage,  or  a 
part  of  the  damage  sustained  by  the  plaintiff  by  reason  of  the  m- 
iawf ul  detention,  then  the  judgment  for  the  sum  mentioned  was  rin^; 
and  of  that  there  can  be  no  doubt. 

Appeal  from  Superior  Court,  San  Francisco. 

if.  MuUany,  for  appellants. 
L.  Aldrich,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
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Upon  the  question  of  title  the  inquiry  to  be  made  is:  Was 
a  State  selection  made  in  lieu  of  a  sixteenth  or  a  thirty-sixth 
section,  and  which  had  been  certified  oyer  to  the  State  prior 
to  the  passage  of  the  Act  of  Congress  of  March  1,  1877, 
commonly  known  as  the  Booth  Act,  confirmed  by  that  Act, 
when  the  land  in  lieu  of  which  the  selection  was  made  was, 
at  the  time  of  the  selection,  included  within  the  final  survey 
of  a  Mexicn  grant,  and  when  the  land  selected  was  at  the 
same  time  included  within  the  claimed  limits  of  a  Mexican 

f*ant,  although  finally  excluded  therefrom?  We  answer, 
es,  by  virtue  of  the  second  section  of  the  Act  of  March  1, 
1877. 

As  is  well  known,  the  sixteenth  and  thirty-sixth  sections  of 
land  in  each  township  in  California  were  granted  to  the  State 
for  school  purposes,  Dy  the  Act  of  Congress  of  March  2, 1853 
(10  U.  S.  State.,  244).  By  the  seventh  section  of  that  Act 
indemnity  was  provided  for  such  sections,  or  parts  thereof,  as 
might  be  lost  to  the  State  by  reason  of  settlement  at  the 
time  of  survey,  or  because  of  reservation  for  public  uses,  or 
of  being  taken  by  private  claims.  Experience  showed  that 
many  of  the  sections  granted  by  the  Act  of  18o3  were  situ- 
ated within  the  claimed  limits  of  private  grants  made  by  the 
Mexican  Government.  From  the  nature  and  number  of  these 
grants  and  of  the  proceedings  required  for  their  adjudication 
and  the  final  determination  of  their  boundaries,  proceedings 
to  that  end,  in  most  cases,  were  slow.  The  State  proceeded 
to  make  many  indemnity  selections  before  it  was  definitely 
known  whether  the  lands  in  lieu  of  which  the  selections  were 
made  had  in  fact  been  lost  to  the  State.  These  selections 
were  invalid,  some  for  one  reason  and  some  for  another. 
Nevertheless,  through  mistake  or  inadvertence,  they  t^ere 
certified  to  the  State  by  the  Land  Department  of  the  General 
Government.  Of  course,  disputes  in  regard  to  the  titles  to 
such  lands  were  natural  and  frequent.  To  solve  the  difficulty 
Congress  interposed  and  passed  the  Act  of  March  1,  1877. 
It  is  entitled  ''An  Act  Belating  to  Indemnity  School  Se- 
lections in  the  State  of  California, "  and  confirms  by  its  first 
section,  to  the  State,  the  title  to  the  lands  certified  to  it, 
known  as  school  selections,  which  were  selected  in  lieu  of 
sixteenth  and  thirty-sixth  sections  lying  within  Mexican 
grants,  of  which  grants  the  final  survey  had  not  been  made 
at  the  date  of  such  selection  by  the  State. 

This  section,  it  is  apparent,  does  not  cover  the  case  under 
consideration.  But  Congress  further  provided,  in  the  second 
section  of  the  Act,  ''that  where  indemnity  school  selections 
have  been  made  and  certified  to  said  State,  and  said  selec- 
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tions  shall  fail  by  reason  of  the  land  in  lien  of  which  thej 
were  taken  not  being  included  within  such  final  survey  of  a 
Mexican  grant,  or  are  otherwise  defective  or  invalid,  the 
same  are  hereby  confirmed,  and  the  sixteenth  or  thirty-sixth 
section  in  lieu  of  which  the  selection  was  made  shall,  upon 
being  excluded  from  sucJi  final  survey,  be  disposed  of  as 
other  public  lands  of  the  United  States;  promded^  that  if 
there  be  no  such  sixteenth  or  thirty-sixth  section,  and  if  the 
land  certified  therefor  shall  be  held  by  an  innocent  purchaser 
for  a  valuable  consideration,  such  purchaser  shall  be  allowed 
to  prove  such  factd  before  the  proper  Land  Office,  and  shall 
be  allowed  to  purchase  the  same  at  one  dollar  and  twenty-five 
cents  per  acre,  not  to  exceed  three  hundred  and  twenty  acres 
for  any  one  person;  provided^  that  if  such  person  shall  n^lect 
or  refuse,  after  knowledge  of  such  facts,  to  furnish  such 
proof  and  make  pavment  for  such  land,  it  shall  be  subject  to 
the  general  land  laws  of  the  United  States/'  (19  U.  S. 
Stats.,  268.) 

By  this  section  Congress  confirmed  such  indemnity  school 
selectioDS  as  had  been  made  and  certified  to  the  State,  and 
which  would  fail  by  reason  of  the  land  in  lieu  of  which 
they  were  taken  not  being  included  within  the  final  sur- 
vey of  a  Mexican  grant, '  *  or  are  otherwise  defective  and  tti- 
vcLlid:' 

At  the  same  time  provision  was  made  that  such  confirma- 
tion should  not  apply  to  mineral  lands,  etc.,  nor  extend  to 
lands  settled  upon  by  any  actual  settler  claiming  the  right  to 
enter  not  exceeding  the  prescribed  legal  quantity  under  the 
homestead  or  pre-emption  laws;  provided^  that  such  settle- 
ment was  made  in  good  faith  upon  lands  not  occupied  by  the 
settlement  or  improvement  of  any  other  person,  and  prior  to 
the  date  of  certification  of  the  land  to  the  State  by  the  Depart- 
ment of  the  Interior;  and  provided,  further,  that  the  claim  of 
such  settler  be  presented  to  the  Register  and  Beceiver  of  the 
District  Land  Office,  together  with  proper  proof,  etc.,  within 
a  certain  time. 

As  the  facts  of  the  case  before  us  do  not  bring  the  defend- 
ants within  aDy  of  the  exceptions  contained  in  the  Act,  noth- 
ing further  Deed  be  said  in  regard  to  them. 

Clearly,  such  selections  as  had  been  made  and  certified  in 
lieu  of  sixteenth  and  thirty-sixth  sections,  lying  within  Mex- 
ican grants,  of  which  grants  the  final  survey  had  not  been 
made  at  the  date  of  the  selection  by  the  State,  were  confirmed; 
for  such  is  the  clear  and  unequivocal  language  of  the  first 
section  of  the  Act  of  Congress.  Clearly,  also,  such  selections 
as  had  been  made  and  certified  to  the  State,  which  should 
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fail  by  reason  of  the  land  in  lien  of  which  they  were  taken  not 
being  included  within  the  final  survey  of  a  Mexican  grant, 
were  confirmed;  for  such  is  the  clear  and  unequiyocal  lan- 
guage of  the  second  section  of  the  Act.  Equally  clear  and 
unequiyocal  is  the  language  of  Section  2,  in  which  are  con- 
firmed such  selections  as  were  made  and  certified  to  the  State, 
and  which  would  fail  by  reason  of  otfier  defects  or  invalidities 
than  those,  previously  enumerated.  One  such  invalidity  ex- 
isted in  the  case  under  consideration,  to  wit :  the  selection  of 
land  at  the  time  within  the  claimed  limits  of  a  Mexican  grant, 
but  which  was  finally  excluded  therefrofa.  Such  .defects 
clearly  come  within  tne  letter  as  well  as  the  intent  of  the 
statute,  which  is  a  curative  Act,  designed  to  ^uiet  the  pos- 
session and  confirm  the  claim  of  those  who  in  good  faith 
purchased  from  the  State,  thinking  they  thereby  got  a  title, 
out  who  in  law  did  not,  and  which,  upon  well-settled  princi- 
ples, should  be  liberally  construed. 

In  addition  to  judgment  for  the  restitution  of  the  premises 
sued  for,  the  Court  below  gave  the  plaintiff  judgment  against 
the  defendants  for  $454.83  damages  for  their  detention;  and 
it  is  claimed  on  the  part  of  the  appellants  that  In  this  there 
was  error:  Jirsty  because  there  was  no  sufficient  averment 
of  damage,  and,  secondly^  because  the  plaintiff  could  not 
recover  against  the  defendants  jointly  upon  the  facts  of  the 
case. 

To  the  first  of  these  objections  it  is  sufficient  to  say  that 
there  was  a  general  averment  of,  and  prayer  for,  $2,000  dam- 
ages by  reason  of  the  alleged  unlawful  withholding  of  the 
property,  which — at  least  in  the  absence  of  a  special  demurrer 
to  the  pleading  or  objection  to  the  evidence  of  damage — was 
sufficient.     {DimickYS.  Campbell^  31  Cal.  240.) 

The  waiver  alluded  to  by  counsel,  only  extended  to  such 
damages  as  accrued  prior  to  November  1,  1878.  (Finding 
22.) 

The  Court  below  found  the  value  of  the  use  and  occupation 
of  the  premises  sued  for,  subsequent  to  that  date,  to  be  the 
sum  stated,  for  which  plaintiff  was  awarded  judgment.  That 
finding  was  not  questioned  in  the  Court  below,  and  cannot 
be  here;  and  if  the  value  of  the  use  and  occupation  of  the 
premises  by  defendants  constituted  the  damage  or  a  part  of 
the  damage  sustained  by  the  plaintiff  by  reason  of  the  unlaw- 
ful detention,  then  the  judgment  for  the  sum  mentioned  was 
right;  and  of  that  there  there  can  be  no  doubt.  {MUler  vs. 
Myers,  46  Cal.  535). 

Judgment  and  order  affirmed. 

We  concur:  McEee,  J.,  McKinstry,  J. 
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[FUed  January  16,  1883.] 

No.  8371. 
ESTATE  OF  BUBTON. 

Pbobate  Coubt — Pbactick — Findings.  The  rules  of  pleading  and  practice 
in  cinl  cases  are  applicable  to  prooeedinfcs  in  the  Probate  Oourti. 
Issues  joined  in  such  proceedings  are  to  be  tried  and  determined  as  in 
civil  cases.  UpOn  trial  by  such  Courts,  without  a  jury,  paztieB  are  en- 
titled to  findings,  unless  waived. 

Id. — Hon  BSTBAD  —  WiDOW  —  TiTLB  —  ObDXB  —  EsTATK — ^ImTBNTOBT.      UpCHl 

the  admitted  facts  of  the  petition,  petitioner,  a  widow,  was  entitied  to 
have  a  homestead  set  apart  for  the  use  of  the  family  of  h&  deceased 
husbimd  out  of  the  real  property  inventoried  and  appraised  to  hia 
estate,  without  reference  to  its  title. 

Id. — Id.  Neither  the  inventory  of  the  ranch  in  question  as  property  of  the 
estate,  nor  the  withdrawal  of  a  portion  of  it  from  the  estate  for  a  home- 
stead, would  affect  or  adjudicate  the  question  of  title  as  between  parties 
claiming  title  to  the  ranch  itself. 

Id. — Id.  A  probate  homestead  is  not  an  estate  either  at  law  or  in  equity. 
Any  question  as  to  the  title  of  the  property,  out  of  which  the  home- 
stead may  be  set  apart,  must  be  tried  and  determined  in  another  forum. 

Appeal  from  Superior  Court,  San  Diego  County. 

Hydenfddt,  Hotchkiss  and  Brunswig  for  appellant. 
Leach  &  Parker^  for  respondents. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 

Maria  H.  Burton,  widow  of  H.  S.  Burton,  deceased,  peti- 
tioned the  Probate  Court  of  San  Diego  County,  in  which  ad- 
ministration of  the  estate  of  the  decedent  was  pending,  for  a 
homestead  to  be  set  apart  for  the  use  of  the  family  of  the 
deceased,  out  of  the  Jamul  Kanch,  in  that  county,  on  which 
she  resided  with  her  children  since  the  death  of  her  husband. 
The  ranch  had  been  inventoried  and  appraised  as  part  of  the 
estate  of  the  deceased. 

Appraisers,  who  had  been  appointed  by  the  Court  for  that 
purpose,  filed  their  report  that  they  had  set  apart,  out  of  the 
ranch,  a  homestead,  oy  metes  and  bounds,  including  the 
family  residence,  for  the  use  of  the  family  of  the  dec^ksed. 
But,  on  the  filing  of  the  report,  objections  to  its  confirma- 
tion were  made  by  one  who  claimed  title  to  the  ranch,  on  the 
grounds  that  the  decedent,  in  his  life-time,  had  no  title  or  in- 
terest in  the  ranch;  and  that,  after  his  death,  the  United 
States  had,  by  patent,  granted  to  the  widow  and  her  children, 
from  whom  the  contestant  had,  by  mortgage,  foreclosure,  sale 
and  deed,  obtained  the  title.     The  Court  heard  and  sustained 
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the  objections,  set  aside  the  report  of  the  appraisers,  refused 
to  set  apart  a  homestead,  and  dismissed  the  petition  of  the 
widow.  Upon  the  announcement  of  the  determination,  coun- 
sel for  the  petitioner  requested  findings,  but  none  were  made 
and  jSiled,  and  from  the  orders  refusing  to  set  apart  the  home- 
stead, and  denying  a  motion  for  a  new  trial,  the  petitioner 
appeals. 

We  think  the  petitioner  was  entitled  to  findings.  The  rules 
of  pleading  andpraotice  in  civil  cases  are  applicable  to  pro- 
ceedings in  the  Probate  Courts.  Issues  joined  in  such  pro- 
ceedings had  to  be  tried  and  determined  by  that  Court  as  in 
civil  cases  (Sections  1312, 1713,  632-3-4,  C.  C.  P.);  and  upon 
trial  by  the  Court,  without  a  jury,  parties  to  the  proceeding 
were  entitled  to  findings,  unless  thOT  were  waived.  (Section 
634,  supra;  Haffenegger  vs.  Bruce,  oA  Cal.  416.)  As  findings 
were  not  waived,  it  was  error  to  enter  a  judgment  without 
them. 

Besides,  upon  the  admitted  facts  of  the  petition,  the  peti- 
tioner was  entitled  to  have  a  homestead  set  apart,  for  the  use 
of  the  family  of  the  deceased,  out  of  the  real  property  in- 
ventoried and  appraised  to  the  estate  without  reference  to  its 
title.  It  may  be  that  the  decedent,  in  his  life-time,  had  not 
the  true  title  to  the  ranch ;  yet  he  had  had,  until  his  death, 
as  appears  by  the  record,  the  actual  possession,  use  and  en- 

i'oyment  of  it,  under  color  of  title.  During  his  life-time  he 
lad  not  made  and  recorded  a  declaration  of  homestead  upon 
it.  After  his  death  it  was  inventoried  and  appraised  as  a  part 
of  his  estate,  and  as  he  left  surviving  him  his  widow  and 
children,  who  resided  on  the  ranch,  it  was  the  duty  of  the 
Court,  under  Section  1405  C.  C.  P.,  to  set  apart  out  of  it  a 
homestead  for  their  nse.  (Ballentine's  Estate,  45  Cal.  696; 
Estate  of  Wixon,  36  irf.  324;  Estate  of  McCauley,  50  id.  544.) 
That  duty  was  imperative  upon  the  facts  stated  in  the  peti- 
tion. Performance  of  it  would  not  change  the  property  itself 
nor  affect  the  true  title  to  it.  In  exercising  its  jurisdiction 
over  the  property  for  the  purpose  of  the  law,  the  Court  would 
deal  with  it  only  as  an  asset  of  the  estate.  Being  inven- 
toried and  appraised  as  such,  the  property  was  subject  to  the 
jurisdiction  of  the  Court  in  the  administration  of  the  estate; 
and  in  setting  apart  a  portion  of  it  for  a  homestead  for  the 
widow  and  children  of  the  deceased,  it  would  simply  with- 
draw such  portion  from  the  other  assets  as  exempt  by  law 
from  the  claims  of  creditors.  (Rich  vs.  Tubbs,  41  Cal.  434; 
SchadJt  vs.  BeppCj  45  id.  434.)  But  neither  the  inventory  of 
the  ranch  as  property  of  the  estate,  nor  the  withdrawal  of  a 
portion  of  it  from  the  estate  for  a  homestead,  would  affect 
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or  adjudicate  the  question  of  title  as  between  parties  claim* 
ing  title  to  the  ranch  itself.  As  has  been  said  in  the  estate 
of  moore  (57  Cal.  437),  a  probate  homestead  is  not  an  estate, 
either  at  law  or  in  equity;  any  question,  therefore,  as  to  the 
title  of  the  property,  out  of  which  the  homestead  may  beset 
apart,  must  be  tried  and  determined  in  another  forum.  (Es- 
tate of  James,  23  Cal.  417;  Estate  of  Orr,  29  id.  101;  Estate 
of  Delaney,  37  id.  176.) 

Judgment  and  order  reversed,  and  cause  remanded  for  far- 
ther proceeding. 

We  concur:  McKinstry,  J.,  Boss,  J. 


Abstracts  of  Becent  Decisions. 


Heibs — Necessary  Pabties  in  Fobeclosube — Pbopeb  Mode  or 
Appointment  of  Guabdi^n  Ad  Litbic.  Bill  filed  to  foreclose  a  mort- 
gage executed  by  Gideon  J.  Pillow.  Mrs.  Pillow,  the  widow 
and  administratrix,  appeared  and  filed  a  cross-bill.  Fourteen 
others  are  named  as  defendants,  but  the  bill  does  not  disclose 
their  interest  in  the  premises.  The  warning  order,  granted  as 
to  the  non-resident  defendants,  is  not  shown  to  have  been  prop- 
erly published.  A  guardian  ad  litem  was  appointed  as  to  three 
of  the  defendants,  minor  children  of  Mrs.  Pillow.  Held :  The 
Court  cannot  appoint  a  guardian  ad  litem  before  service  of  the 
summons.  The  heirs. of  Pillow,  the  mortgagor,  are  necessary 
parties  to  a  bill  to  foreclose.  (Sentelle  vs.  Pillow,  Sup.  Court 
Ark.,  2  Am.  Law  Mag.  37.) 

Fellow-sebvants.  a  switchman  on  a  train  is  not  a  fellow-ser- 
vant of  a  section  foreman,  so  as  to  exempt  the  company  from  lia- 
bility for  an  injury  to  the  former  caused  by  the  negligence  of  the 
latter.  {Hall  vs.  Missouri  Pacific  By,,  Sup.  Ct.  Mo.,  8  Am.  and 
Eng.  Eailroad  Cases,  108.)  A  car  inspector  is  not  the  fellow- 
servant,  in  common  employment,  of  a  brakeman,  in  any  such 
sense  as  to  relieve  the  railroad  company  from  liability  for  injury 
to  the  latter,  consequent  upon  the  defective  condition  of  a  car 
which  the  former  had  failed  to  note.  {King  vs.  Ohio  By.,  U.  S. 
C.  C,  Dist.  of  Ind.,  8  Am.  and  Eng.  Railroad  Cases,  119.  When 
servants  are  of  the  same  deparimejii  of  service,  and  one  hasau^^- 
ity  to  control  the  action  of  the  other,  the  company  will  be  respon- 
sible for  the  gross  negligence  of  the  servant  superior  in  authority; 
and  when  the  servants  are  not  engaged  in  the  same  department, 
but  in  the  same  common  employvieni,  the  company  is  liable  for 
their  ordinary  neglect.  McLeod  vs.  Giniher*8  Admr.,  Court  Ap- 
peals Ky.,  8  Am.  and  Eng.  Railroad  Cases,  166.  (See  eitensiTe 
notes  of  this  case.) 
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Gurrent  Topics. 


JTJBT  TRIAL  BY  AGREEMENT  IN  CIVIL  CASES. 

In  a  recent  excellent  address  before  the  Law  School  of  the 
University  of  Pennsylyania,  the  Hon.  Craig  Biddle,  speaking  of 
the  constitutional  privilege  in  that  State  of  dispensing  with  jury 
trial  by  agreement  in  civil  cases,  remarked:  ''  The  Legislature, 
on  the  22d  of  April,  1874,  passed  the  Act  necessary  to  give  this 
provision  effect.  That  is  now  over  eight  years  ago,  and  the  total 
number  of  agreements  filed  since  that  time,  in  all  the  Courts 
of  this  county,  does  not  exceed  twenty.  If  we  exclude  equity 
cases,  mechanics'  liens,  judgment  notes  and  divorce  cases,  there 
will  probably  be  an  average  of  about  eight  thousand  cases  a 
year  to  whicn  this  system  would  be  applicable;  so  that  in  about 
sixty-four  thousand  cases,  the  litigants  in  twenty  have  availed 
themselves  of  this  constitutional  privilege.  May  we  not  say, 
then,  that  our  people  have  thus  indorsed,  without  qualification, 
the  declaration  of  their  fathers,  as  expressed  in  the  Constitution 
of  1790,  '  that  trial  by  jury  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate'  ?  Like  the  nobles  of  England  in  the 
reign  of  Henry  III,  when  an  innovation  upon  the  common  law 
was  proposed  '  una  voce  respoiiderunt  quod  no  lunt  leges  Anglian 
nnUare,'  In  California  they  seem  to  have  tried  the  experiment 
of  dispensing  with  a  jury,  but  how  it  has  succeeded  there  I  am 
not  informed.  In  one  case,  which  was  carried  up  to  the  Supreme 
Court  of  California,  and  appears  in  their  reports  {Touchard  vs. 
Croiv,  20  Cal.  50-163),  their  determination  to  have  an  imaginary 
jury,  if  not  a  real  one,  is  ludicrously  admitted."  In  that  case, 
counsel  requested  the  Court  to  charge  itself  as  a  jury,  and  handed 
in  certain  instructions  for  that  purpose.  The  Court  thereupon 
charged  itself,  addressing  itself  as  ''gentlemen  of  the  jury," 
and  instructing  itself  that  if  they  found  certain  facts  they  should 
decide  for  the  plaintiff,  but  otherwise  for  the  defendants,  and 
that  they  were  not  concluded  by  the  statement  of  the  Court, 
but  were  at  liberty  to  judge  of  the  facts  for  themselves!  So  it 
seems  that  Mr.  Gilbert  was  not  so  very  absurd  in  making  the 
Lord  Chancellor  in  ' '  lolanthe"  struggle  for  his  own  consent  to 
marry  one  of  the  wards  in  chancery.  This  reminds  us  of  *'  The 
Divided  Jury"  (of  one)  in  Mr.  Albert  Mathews'  ''Bundle  of 
Papers."  Mr.  Biddle 's  statistics  show  that  the  system  of  jury 
trial  is  not  falling  into  disrepute  in  Pennsylvania. — Albany  Law 
Journal. 
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Supreme  Court  of  Galifomia. 


Depabthent  No.  i. 


[Filed  January  17,  1883.] 
No.  8433. 

BUTTE  COUNTY,  Respondent, 

vs. 
BOIDSTUN  ET  AL.,  Appellants. 

• 

Damages — Boads— Emikknt  Domain — Gountt.  A  connty  may  infltitate  pro- 
ceedings to  oondemn  land  for  the  purposes  of  a  pablio  road. 

Id. — Fbkgu.  In  ascertaining  the  amount  of  damages,  all  the  circnmstaiioes 
which  naturally  injure  the  property  of  the  owner,  in  oonsequenoeof 
taking  part  of  it  for  a  public  use,  should  be  taken  into  consideration— 
such  as  depreciation  in  value,  difficulty  of  access,  difficulty  of  oanying 
on  business,  danger  of  fire,  and  increased  necessary  expenses  in  the 
way  of  building  fences  and  the  like. 

Id. — Finding.  While  the  complaint  contains  a  desoriptiou  of  the  location, 
general  route  and  termini  of  the  proposed  road,  and  of  the  sevenl 
parcels  of  land  proposed  to  be  taken,  and  the  names  of  the  owners,  it 
oontains  no  allegations  of  the  right  of  the  plaintiff  to  oondemn,  as 
required  by  Sections  1241-44  G.  G,  P.,  or  of  the  value  of  the  lands  or 
of  the  sum  of  compensation  to  which  the  owners  are  entitled.  In  the 
absence  from  the  complaint  of  any  allegation  of  such  material  facts,  a 
finding  **  which  sustains  the  material  allegationa  of  the  complaint"  is 
wholly  insufficient  and  does  not  respond  to  the  issues  made  in  the 
proceeding. 

Id. — Id.  A  finding  or  judgment  that  the  land  sought  to  be  condemned  is 
necessary  for  the  purpose  of  opening  the  road,  is  not  a  finding  or  jadg- 
ment  that  it  is  necessary  for  a  public  use.  Until  there  is  sneh  a 
finding  and  judgment  rendered  in  a  proper  proceeding;  under  the 
Gode,  there  can  be  no  appropriation;  and  every  step  in  the  proceeding 
must  be  taken  strictly  according  to  law. 

Appeal  from  Superior  Court,  Butte  County.- 

Beardon  dc  Freer,  for  appellant. 
Gale  (k  Ltisk,  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  to  condemn  a  strip  of  land  belong- 
ing to  the  appellant  for  a  road  in  the  county  of  Butte. 

Mainly,  two  questions  have  been  argued  and  submitted  for 
consideration,  namely:  1.  Whether  the  proceeding  has  been 
properly  brought  in  the  name  of  the  county.  2.  Whether 
the  appellant's  land  has  been  appropriated  by  a  proper  jadg- 
ment  of  condemnation. 
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A  county  is  a  public  corporation,  endowed  with  capacity  to 
acquire  real  property  within  its  limits  for  roads  and  high- 
waySy  etc.  (Uec.  360  C.  C.)  It  is  also  an  integral  part  of 
the  State,  and  entitled,  as  an  agent  of  the  State,  to  the  con- 
trol and  management  of  the  roads  and  highways  within  its 
jurisdiction.  It  is  therefore  a  person  in  charge  of  a  public 
use,  and  may  exercise  the  right  of  eminent  domain  in  behalf 
of  the  use.  (Sec.  1001  G.  C.)  But  it  cannot  exercise  the 
right  except  in  the  manner  provided  by  Title  VII  C.  C.  P. 
Like  any  other  condemning  party,  it  is  bound  to  show  that 
the  requirements  of  the  statute  which  permits  it  to  take 
private  property  for  public  use  have  been  fully  complied 
with.  Hence  it  must,  in  any  proceeding  initiated  by  it  for 
that  purpose,  show  affirmatively  that  the  property  which  it 
proposes  to  take  is  to  be  applied  to  a  public  use;  that  it  is 
necessary  to  take  it  for  that  purpose,  and  that  the  compensa- 
tion to  which  the  owner  of  tne  property  is  entitled  has  been 
ascertained  and  assessed  according  to  law.  And  each  of  these 
things  must  affirmatively  appear  in  the  record  of  the  pro- 
ceedings  to  have  been  found  as  facts  by  the  verdict  of  a  jury 
or  the  finding  of  the  Court,  and  to  have  been  confirmed  by 
the  judgment  of  the  Court.  (Sections  1241-51-52,  supra.) 
If  not  so  found  and  adjudged,  the  proceeding  will  be  void. 
For  private  property  cannot  be  taken  from  an  owner  against 
his  consent,  except  for  a  public  use,  after  just  compensation 
for  it  has  been  ascertained,  assessed  and  adjudged,  and  is 
ready  to  be  paid.     (Sec.  1253,  supra.) 

Such  compensation  consists  of  the  whole  value  of  the  prop- 
erty to  be  taken  and  the  damages  which  may  result  to  the  re- 
mainder of  the  land  injuriouslv  affected  by  reason  of  the 
taking,  less  the  amount  of  any  benefits  which  the  proposed 
improvement  may  be  to  the  owner.  What  such  damages  mav 
be,  will,  of  course,  depend  upon  the  circumstances  of  eacn 
case.  But,  under  all  circumstances,  the  owner  is  entitled  to 
the  fair  market  value  of  the  land  proposed  to  be  taken,  to  be 
estimated  at  the  commencement  of  the  proceeding  to  con- 
demn (Sec.  1249,  supra);  and,  in  addition,  to  the  remainder 
of  any  damages  for  the  consequential  injury  to  the  remaining 
portion  of  his  land  after  deducting  benefits. 

In  ascertaining  the  amount  of  such  damages  all  the  circum- 
stances which  naturally  injure  the  property  of  the  owner,  in 
consequence  of  taking  part  of  it  for  a  public  use,  should  be 
taken  into  consideration — such  as  depreciation  in  value,  dif- 
ficulty of  access,  difficulty  of  carrying  on  business,  danger 
of  fire,  and  increased  necessary  expenses  in  the  way  of  bnUd- 
ing  fences,  and  the  like. .  Injuries,  speculative  and  remote. 
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shonldy  of  course,  be  excluded.      (Gooley's  Const.  liim., 
566.) 

Applying  these  principles  to  the  proceeding  under  consid- 
eration, we  think  the  appellant  was  entitled  to  proTe,  as  an 
element  of  damages,  that  the  proposed  taking  of  a  portion 
of  his  land  for  public  use  would  impose  upon  nim  the  neces- 
siij  of  fencing  the  remaining  portion  of  nis  land.  If  that 
necessity  resulted  from  the  taking,  it  would  be  an  injury  for 
which  he  would  be  entitled  to  damages,  and  the  ruling  of 
the  Court  in  excluding  the  evidence  was  erroneous.  {Mo^itom 
vs.  Scott,  IPenn.  S.  C.  503;  Sacramento \s,  Moffat^  6Cai.  74.) 
But  the  entire  proceeding  is  insufficient  for  the  purpose  of 
condemnation.  By  the  record  it  appears  that  the  case  was 
heard  and  determined  by  the  Court  without  a  juiy,  and  the 
Court  made  and  filed  a  finding  of  facts,  which  is  not  in  the 
record.  It  has  been  stipulated,  however,  that  the  finding 
sustains  the  material  allegations  of  the  complaint,  and  upon 
it,  ' '  as  conclusions  of  law,  the  Court  finds :  That  the  open- 
ing of  said  private  road  and  the  condemnation  of  said  land 
belonging  to  said  B.  W.  Boydstun,  and  herein  sought  io  be 
condemned,  is  absolutely  necessary  for  the  purpose  of  open- 
ing said  road,  and  that  said  road  should  be  laid  out  and 
opened,  and  said  land  condemned  for  such  purpose  upon  the 
payment  to  said  B.  W.  Boydstun,  according  to  law,  the  sum 
of  $150,  and  that  each  party  hereto  should  pay  his  own  costs. 
Judgment  is  hereby  oraered  accordingly.*' 

But  while  the  complaint  contains  a  description  of  the  loca- 
tion, general  route  and  termini  of  the  proposed  road,  aod  of 
the  several  parcels  of  land  proposed  to  be  taken,  and  the 
names  of  the  owners,  it  contains  no  allegations  of  the  right 
of  the  plaintiff  to  condemn,  as  required  by  Sections  1241-44 
C.  C.  P.,  or  of  the  value  of  the  lands,  or  of  the  sum  of  tbe 
compensation  to  which  the  owners  are  entitled.     In  the  ab- 
sence from  the  complaint  of  any  allegations  of  such  material 
facts,  a  finding  ''which  sustains  the  material  allegations  of 
the  complaint "  is,   therefore,  wholly  insufScient  {Ladd  vs. 
Meyer,  51  Cal.  277),  and  does  not  respond  to  the  issues  made 
in  the  proceeding.     There  was,  therefore,  no  finding  and  no 
judgment  of  a  necessity  to  take  the  appellant's  land  for  the 
use  of  the  public,  no  finding  and  no  judgment  that  the  land 
was  to  be  applied  to  a  public  use,  and  that  the  compensation 
to  which  the  owner  was  entitled  had  been  ascertained  and 
assessed  according  to  the  requirements  of  the  law.    A  find- 
ing or  judgment  that  the  land  sought  to  be  condenmed  is 
necessary  for  the  purpose  of  opening  the  road,  is  not  a  find* 
ing  or  judgment  that  it  is  necessary  for  a  public  use.    '*  A 
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finding,"  says  the  Supreme  Court  of  Jfichigan  in  Mansfidd 
vs.  Clark  (23  Micb.  619),  "that  the  taking  is  needful  to  the 
proposed  enterprise  is  not  the  same  as  a  hiding  that  it  is  for 
the  use  and  benefit  of  the  public.  The  report  of  the  jury  or 
commissioners  must  distinctly  cover  this  point  in  every  case; 
and  they  cannot  properly  make  one  which  will  warrant  the 
taking  of  the  land,  unless  satisfied  not  only  that  the  partic- 
ular land  is  needed  for  the  construction  of  the  work,  but  also 
that  the  work  itself  is  one  of  public  importance/'  See,  also, 
Rendaer  vs.  Davis,  43  N.  T.  137;  Grand  Rapids  y^.  FanDrid, 
24  Mich.  410. 

Until  there  is  such  a  finding  and  judgment  rendered  in  a 
proper  proceeding,  under  the  Code,  there  can  be  no  appro- 
priation; and  every  step  in  the  proceeding  must  be  taken 
strictly  according  to  law.  It  is  well  settled  that  whenever 
the  property  of  an  individual  is  to  "be  divested  by  proceed- 
ings against  his  will,  there  must  be  a  strict  compliance  with 
all  the  provisions  of  the  law  which  are  made  for  his  protec- 
tion and  benefit.  Those  provisions  must  be  regarded  as  in 
the  nature  of  conditions  precedent,  which  must  not  only  be 
complied  with  before  the  property-owner  is  disturbed,  but 
the  partv  claiming  authority  under  the  adverse  proceeding 
must  affirmatively  show  such  compliance.  (Cooley's  Con. 
Lim.,528.) 

Judgment  and  order  reversed. 

We  concur  in  the  judgment:  Boss,  J.,  McKinstry,  J. 


Depabtment  No.  2. 


[Filed  December  29,  1882.] 
No.  8672. 

HAMILTON,  Respondent,  vs.  JONES  et  al..  Appellants. 

ApPBAii— Ebbob.    No  error  appearing,  the  judgment  will  be  affirmed. 

Appeal  from  Superior  Court,  Placer  County. 

Henley y  Whipple  dt  Oatea,  for  appellant. 
Hamilton  and   Diudap,  and  Burt  and  HamiUon,  for  re- 
spondent. 

By  the  Coubt  : 

This  is  a  proceeding  to  foreclose  a  mortgage.  There  was 
a  demurrer  to  the  complaint,  which  was  overruled  by  the 
Court,  and  no  answer  being  filed,  a  decree  of  foreclosure  was 
entered.  There  is  no  error  apparent  in  the  case,  and  the 
judgment  of  the  Court  below  is  affirmed. 
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Department  No.  1. 


[Filed  December  16,  1882.] 

No.  7238. 

ADAMS  ET  AL.,  Bespondents, 

vs. 
DOHRMANN  et  al.,  Appellants. 

pBAcncK— Statement — Cebtificatb — New  Trial — Appeal — Bill  op  Exckp- 
TioNs  —  Judge  —  Idbntifioation  —  Bsgo&d  —  Amendment  —  Notice. 
Where  notice  is  giren  of  a  motion  for  a  new  trial,  to  be  made  on  a 
Btatement  of  the  case,  it  is  the  dnty  of  the  moving  party  to  propose 
such  a  statement  and  have  it  settled,  signed  and  certified  by  the  Judge. 
The  statement  must  be  authenticated  in  that  way  before  it  can  be  filed 
with  the  Clerk  of  the  Court.  (Sec.  650  C.  C.  P.)  After  it  has  been 
signed,  and  certified,  and  filed,  the  motion  upon  it  may  then  be 
brought  to  a  heariog  by  either  party;  and,  as  the  statement  oaed  on 
the  hearing,  it  constitutes  part  of  the  record  of  the  case  on  appeal 
from  the  order  granting  or  denying  the  motion.  But  the  signature  und 
certificate  of  the  Judge  are  indtspeusable.  Without  them  there  is  no 
statutory  statement  on  which  the  motion  may  be  heard. 

Id. — Id.  An  unauthenticated  paper  in  the  transcript,  purporting  to  be  a 
statement,  is  no  part  of  the  record  on  appeal,  and  must  be  disregarded. 

Id. — Id.  Nor  can  this  Court  return  the  record  of  a  case  to  the  Court  below 
for  the  purpose  of  having  that  Court  supply  in  a  document  in  the 
transcript  those  things  which  were  indispensably  necessary  to  con- 
stitutQ  it  part  of  the  record  in  the  first  instance.  The  signature  and 
certificate  of  the  Judge  to  a  statement  on  motion  for  a  new  trial. 
after  the  motion  ban  been  heard  and  determined,  and  an  appeal  taken 
from  the  order,  would  not  aid  the  appellant.  The  Code  of  Procednre 
requires  that  the  bill  be  certified  as  allowed  before  filing.  (Sees.  650. 
660.) 

Id. — ^Id.  The  appellate  Court  cannot  make  a  record  or  supply  the  existesce 
of  papers  which  constitute  part  of  a  record  on  which  a  Court  below  may 
act;  nor  can  it  amend  a  record  of  a  lower  Court.  That  must  be  dooe 
in  the  lower  Court;  and  after  an  appeal  has  been  taken  and  perfected, 
that  Courtj  losing,  as  it  does,  jurisdiction  over  the  case,  has  no  power 
to  make  another  record  by  adding  to  the  record  already  made  a  oew 
statement  on  motion  for  a  new  trial  or  on  appeal. 

Id. — Id.  There  is  no  case  in  which  the  practice  has  been  adopted  of  retain- 
ing  the  record  of  a  case  for  the  purpose  of  supplying  a  biU  of  exceptions 
or  statement  which  did  not  legally  exist. 

Appeal  from  Fourth  District  Court,  San  Francisco. 

J,^M,  Burnett,  for  appellants. 
K^S.  Pillsbury,  for  respondents. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

The  appeal  in  hand  is  from  the  final  judgment  in  this  case, 
and  from  an  order  denying  a  motion  for  a  new  trial. 

The  notice  of  intention  to  move  for  a  new  trial  designated 
that  the  motion  would  be  made  '*on  a  statement  of  the  case, 
and  on  the  papers  and  records  in  the  cause." 
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In  the  transcript  there  is  a  paper  marked  '''Defendant's 
proposed  statement  on  motion  for  a  new  trial  and  on  ap- 
peal,'^ which  appears  to  have  been  filed  April  10,  1880;  but 
it  was  not,  at  anj  time,  signed  by  the  Judge  of  the  Court, 
nor  certified  by  him  to  the  effect  that  it  had  been  settled  and 
allowed  as  was  required  by  Section  650  C,  C.  P. 

When  notice  is  given  of  a  motion  for  a  new  trial,  to  be 
made  on  a  statement  of  the  case,  it  is  the  duty  of  the  moving 
party  to  propose  such  a  statement  and  have  it  settled,  signed 
and  certified  by  the  Judge.  The  statement  must  be  authen- 
ticated in  that  way  before  it  can  be  filed  with  the  Clerk  of 
the  Court.  (Sec.  650,  supra.)  After  it  has  been  signed,  and 
certified,  and  filed,  the  motion  upon  it  may  then  be  brought 
to  a  hearing  by  either  party;  and,  as  the  statement  used  on 
the  hearing,  it  constitutes  part  of  the  record  of  the  case  on 
appeal  from  the  order  granting  or  denying  the  motion.  But 
the  si^ature  and  certmcate  of  the  Judge  are  indispensable. 
(Schrveber  vs.  Whitney,  9  Pac.  C.  L.  J.,  430;  Keller  vs.  Lewia^ 
66  Cal.  466.)  Without  them  there  is  no  statutory  statement 
on  which  the  motion  may  be  heard.  An  unauthenticated 
paper  in  the  transcript,  purporting  to  be  a  statement,  is  no 
part  of  the  record  on  appeal,  ^nd  must  be  disregarded.  Nor 
can  this  Court  return  tne  record  of  a  case  to  the  Court  below 
for  the  purpose  of  having  that  Court  supply  in  a  document 
in  the  transcript  those  things  which  were  indispensably 
necessary  to  constitute  it  part  of  the  record  in  the  first  in- 
stance. 

The  signature  and  certificate  of  the  Judge  to  a  statement  on 
motion  for  a  new  trial,  after  the  motion  has  been  heard  and 
determined,  and  an  appeal  taken  from  the  order,  would  not 
(as  Mr.  Justice  MyricK  observed  in  Keller  vs.  LewiSy  supra) 
aid  the  appellant,  for  the  Code  of  Civil  Procedure  requires 
that  the  bill  be  certified  as  allowed  ''before  filing."  (Sec. 
650  C.  C.  P.) 

This  Court  cannot  make  a  record  or  supply  the  existence 
of  papers  which  constitute  part  of  a  record,  on  which  a  Court 
below  may  act.  Nor  can  we  amend  a  record  of  a  lower  Court — 
that  must  be  done  in  the  lower  Court;  and  after  an  appeal 
has  been  taken  and  perfected,  that  Court,  losing,  as  it  does, 
jurisdiction  over  the  case,  has  no  power  to  make  another 
record  by  adding  to  the  record  already  made  a  new  statement 
on  motion  for  a  new  trial  or  on  appeal. 

In  some  instances  we  have  sent  down  the  record  of  a  cause 
to  have  inserted  in  it  some  matter  omitted  from  a  bill  of  ex- 
ceptions or  statement  in  the  transcript;  but  there  is  no  case 
in  which  the  practice  has  been  adopted  of  returning  the 
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record  of  a  case  for  the  purpose  of  sapplyiiijg  a  bill  of 
exceptions  or  statement  which  aid  not  le^i^y  exist. 

The  motion  made  to  return  the  record  in  tnis  case  for  th&t 
puipose  must  therefore  be  denied;  and  as  there  is  no  error  in 
the  judement-roll,  the  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    McKinstry,  J.,  Boss,  J. 


Depabtueiit  No.  1. 


[Filed  January  16,  1883.] 

No.  8638. 

SMITH,  Appellant,  vs.  HILL,  Respondent. 

Unlawful  Dirizirax — Nonox  ro  Quit — Lsam.  Three  dayB*  notice,  m  pio- 
fided  in  Sections  1161  and  1162  0.  G.  P..  is  necessary,  where  the 
right  of  re-entry  is  to  be  exercised  by  a  grantor  or  lessor.   (C.  C,  791.) 

Appeal  from  Superior  Court,  Sacramento  County. 

L.  S.  Taylor  y  for  appellant. 
Grove  L,  Johnson,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  lease  under  which  the  defendant  entered  into  the  pos- 
session of  the  premises  was  from  one  Baker,  and  was  ''for 
the  term  of  two  years  next  ensuing  from  the  Ist  day  of  Sep- 
tember, 1877,  with  the  privilege  to  said  defendant  for  an  ad- 
ditional' term  of  three  years,  to  commence  on  the  1st  day  of 
September,  1879,  at  the  monthly  rent  of  $40  per  month,  pay- 
able monthly  in  advance;'"  and  it  was  provided  in  the  lease 
that  if  Baker  should  sell  the  premises  during  the  terms  therein 
mentioned,  the  lease  should  thereupon  terminate  and  the 
premises  be  at  once  surrendered  to  Baker.  Defendant 
availed  himself  of  the  additional  term  stipulated  for  in  the 
lease.  On  the  15th  day  of  July,  1882,  leaker  sold  and  by 
deed  conveyed  the  premises  to  the  plaintiff.  The  rent  being, 
according  to  the  terms  of  the  lease,  payable  monthly,  in  ad- 
vance, it  had  previous  to  the  sale  been  paid  to  Baker  for  the 
month  of  July,  1882.  On  the  last  day  of  that  month  Baker 
gave  the  defendant  notice  in  writing  that  he  had  sold  and 
conveyed  the  premises  to  the  plaintiff,  and  demanding  that 
defendant  surrender  them  to  the  plaintiff.  On  the  next  day, 
August  1st,  the  plaintiff  made  a  similar  demand  on  defend- 
ant, both  of  which  demands  were  refused,  and  the  next  day, 
August  2d,  this  action  was  commenced  for  the  unlawful  de- 
tention of  the  property. 
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The  demurrer  was  properly  sustained,  for  the  reason 
that  the  three  days'  notice  required  by  the  Code  was  not 
given. 

Section  791  of  the  Civil  Code  provides :  * '  Whenever  the 
right  of  re-entry  is  given  to  a  grantor  or  lessor  in  any  grant 
or  lease,  or  otherwise,  such  re-entry  may  be  made  at  any 
time  after  the  right  has  accrued,  upon  three  days'  notice,  as 
provided  in  Sections  1161  and  1162  Code  of  Civil  Pro- 
cedure." 

Judgment  affirmed. 

We  concur:    McKinstry,  J.,  McKee,  J. 


Depabtment  No.  1. 


[Filed  January  16,  1883.] 

No.  7346. 

POBTER,  Respondent,  vs.  HOPKINS  et  al..  Appellants. 

IkJUNOTZON — GoUNSKIi    FbE8 — BOND^IJNDlBTAXINa — ATTOBNSt  —  DAMAGES. 

Beasonable  and  neoewary  oonnsel  fees  expended  in  obtaining  a  diflso- 
lution  of  an  injunction  are  properly  aUowable  as  damages  in  a  snit 
upon  the  undertaking  gi-ven  to  sec  ore  damages  to  defendant  by  reason 
of  issuing  the  writ.  Bat  an  allowance  for  serrioes  of  counsel  in 
obtaining  a  final  judgmenti  in  the  case  that  plaintiffs  were  not  entitled 
to  the  injunction,  is  erroneous. 

CosiB— DsoiBZON— TxMi— FnjKO.  Section  1033  0.  0.  P.  requires  the  party 
in  whose  favor  judgment  is  rendered  to  file  and  serve  a  memorandum 
of  his  costs  and  disbursements  within  five  days  after  notice  of  the 
decision  of  the  Court,  where  the  case  is  tried  without  a  jury.  The 
decision  referred  to  is  the  finding  of  facts  and  conclusions  of  law 
signed  by  the  Court  and  filed  with  the  clerk  as  the  basis  of  the 
judgment  to  be  entered.  (Sees.  632-33  C.  C.  P.)  In  the  casein 
hand  the  memorandum  was  filed  within  five  days  after  the  filing  of 
the  ''decision,"  and  it  was  filed  in  time. 

Appeal  from  Superior  Court,  San  Francisco. 

McElrath  dh  Eelh^  for  appellants. 
B,  S.  Brooks,  for  respondent. 

MoEjbe,  J.,  delivered  the  opinion  of  the  Court : 

By  the  undertaking  in  suit,  the  defendants  undertook  to 
pay  such  damages  as  might  be  sustained  by  reason  of  the 
issuance  of  an  injunction,  if  it  should  be  finally  decided  by 
the  Court  that  the  parties  in  whose  behalf  the  writ  was 
issued  were  not  entitled  to  it. 
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The  writ  was  issued  out  of  one  of  the  late  District  Courts 
of  the  cily  and  county  of  San  f  rancisco,  in  a  suit  in  equity, 
brought  by  Egbert  Judson  et  al,  against  George  K.  Porter 
et  al.f  to  perpetually  enjoin  the  latter  from  prosecuting  cer- 
tain actions  at  law  then  pending,  for  the  recovety  of  some 
real  estate,  which  was  then  in  controversy  between  the  parties 
to  the  suit.  It  was  admitted  by  the  pleadings  in  the  case  in 
hand  that  the  plaintiff  Porter  was  the  sole  party  interested  in 
the  prosecution  of  the  actions  enjoined;  and,  on  the  trial, 
the  Court  found  that  he  had  incurred  and  paid  out,  for  the 
services  of  counsel  in  and  about  the  dissolution  of  the  in- 
junction, the  sum  of  $1,000;  and  he  had  been  also  compelled 
to  pay  as  a  further  counsel  fee  the  sum  of  $200  for  service 
rendered  in  procuring  from  the  Court,  out  of  which  the  in- 
junction had  been  issued,  final  judgment  that  the  plaintiflb 
m  the  injunction  suit  were  not  entitled  to  the  writ. 

These  were  the  only  two  items  of  damagen  considered  and 
allowed  by  the  Court,  and  the  question  arises,  Are  the 
defendants  liable  on  their  undertaking  for  each  of  these 
items? 

Upon  the  final  decision  by  the  Court  that  the  plaintiffs 
were  not  entitled  to  the  writ  of  injunction,  a  cause  of  action 
accrued,  according  to  the  terms  of  the  undertaking,  to  re- 
cover such  damages  as  had  been  sustained  by  reason  of  the 
injunction. 

Keasonable  and  necessary  counsel  fees  expended  in  ob- 
taining a  dissolution  of  the  injunction  are  properly  allowable 
as  damages  in  a  suit  upon  the  undertaking.  (Wilson  vs. 
McEvoy,  23  Cal.  172;  Prader  vs.  Grimm,  28  id.  11.)  The 
services,  for  which  the  plaintiff  incurred  and  paid  out  $1,000, 
were  rendered  by  his  counsel  on  two  motions  made  to  dis- 
solve the  injunction,  and  on  appeal,  from  the  last  order  re- 
fusing to  dissolve  it,  to  the  Supreme  Court,  where  the  order 
was  reversed,  with  direction  to  the  lower  Court  to  dissolve 
the  injunction.  The  services  upon  these  motions  were  neces- 
sary, the  charge  for  them  was  reasonable,  and  it  was  paid 
by  the  plaintiff.  The  finding  to  that  effect  is  fully  sustained 
by  the  evidence,  and  the  sum  was  properly  allowed. 

But  the  allowance  of  the  additional  sum  of  $200  for  the 
aUeged  services  of  counsel,  in  obtaining  a  final  judgment  in 
the  case,  that  the  plaintiffs  were  entitled  to  the  injunction, 
was  erroneous. 

The  record  shows  that  after  the  final  order  for  the  dissolu- 
tion of  the  injunction  the  case  was  tried  on  its  merits,  and  a 
judgment  entered  for  the  plaintiff;  but  on  appeal  to  the  Su- 
preme Court  from  the  judgment  it  was  reversea  and  the  cause 
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remanded  for  a  new  trial.  Before  a  new  trial  was  had  the 
plaintiffs  declined  farther  to  prosecute  the  suit  and  moved 
the  Court  to  dismiss  it;  that  motion  was  resisted  hj  defend- 
ants and  the  Court  denied  it,  but  the  Court  did  discuss  the 
action,  after  deciding  that  the  injunction  had  been  improp- 
erly issued.  Besitttance  to  the  plaintiff's  motion  was  un- 
necessary, because  the  dismissal  of  the  action  upon  that  mo- 
tion, following  the  dissolution  of  the  injunction  and  the  de- 
cision of  the  case  by  the  Supreme  Court,  would  have  been 
ecjuivalent  to  a  final  decision  that  the  plaintiff  was  not  en- 
titled to  the  injunction,  even  if  the  previous  dissolution  did 
not  have  that  effect;  and  would  have  operated  as  a  breach  of 
the  undertaking  on  injunction  upon  which  the  defendants 
would  have  become  liable  to  respond  in  damages.  (Dotoling 
vs.  Polack,  18  Cal.  626;  Leese  vs.  Sherwood,  21  id.  164; 
Fowler  vs.  IHsbie,  37  id.  34.) 

But  liability  could  not  be  enforced  against  them  for  other 
fees  or  damages  than  the  reasonable  and  necessary  fees  ex- 
pended in  obtaining  a  dissolution  of  the  injunction.  After 
dissolution  the  cause  itself  still  existed,  independent  of  the 
writ  of  injunction;  and  the  expense  of  services  rendered,  after 
the  dissolution,  in .  the  cause  itself  or  in  resisting  a  motion 
to  dismiss  the  cause,  was  not  damages  sustained  by  reason 
of  the  writ.  An  attorney's  fee  for  services  rendered  in  the 
case,  after  the  dissolution  of  the  injunction,  was  therefore 
improperly  allowed.  {Elder  vs.  Sabin,  66  111.  131;  Wihoii  vs. 
HaecheTy  85  id.  349;  Robertson  vs.  Robertson,  58  Ala.  68; 
Bustamente  vs.  Stewart,  55  Cal.  115.) 

There  was  no  error  in  refusing  to  strike  out  the  memoran- 
dum of  costs. 

Section  1033  C.  C,  P.  requires  the  party  in  whose  favor 
judgment  is  rendered  to  file  and  serve  a  memorandum  of  his 
costs  and  disbursements  within  five  days  after  notice  of 
the  decision  of  the  Court  when  the  case  is  tried  without  a 

^  The  decision  referred  to  is  the  finding  of  facts  and  conclu- 
sions of  law  signed  by  the  Court  and  filed  with  the  Clerk  as 
the  basis  of  the  judgment  entered.  (Sees.  632-33,  supra.) 
In  the  case  in  hand  the  memorandum  was  filed  within  five 
days  after  the  filing  of  the  ''decision,"  and  it  was  filed  in 
time. 

Judgment  and  order  reversed,  and  cause  remanded,  unless 
the  plaintiff  remits  $200  of  the  judgment.  Upon  remitting 
that  amount  in  the  Court  below  the  judgment  as  modified 
will  stand  affirmed. 

"We  concur:  Boss,  J.,  McKinstry,  J. 
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Depabtxent  No.  1. 


[FUed  January  16,  1883.1 

No.  8662. 

HETNLEN,  Pbtitioneb, 

vs. 

CBOSS,  Judge,  Etc.,  Bbspondemt. 

Ikjunotxon — Appiaii — Stat  of  PBocBiDnfoe — ^Mabdamub — Bo]n>— Oomtemft. 
From  a  jadgment  perpetoally  restraining  a  defendant  from  divertisg 
certain  waters  and  granting  damages  an  appeal  was  taken,  the  bond 
on  appeal  being  in  the  sum  of  $300,  for  costs,  besides  double  the 
amount  of  the  money  jadgment.  EM,  the  injonction  was  not  sus- 
pended by  virtue  of  the  appeal,  and  that  it  was  the  duty  of  the  Ooiut 
below  to  inquire  into  the  facts  concerning  an  alleged  contempt  in 
violating  the  injunction  order,  which  duty  would  be  enforced  by  man- 
dunus. 

Mandamus. 

Heinlen  and  Soderberg,  for  petitioner. 
lerry,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  present  petitioner  is  plaintiff  in  a  certain  action  which 
was  brought  in  the  Superior  Court  of  Tulare  County  against 
the  Fresno  Canal  and  Irrigation  Company  for  the  recoveij 
of  damages  and  an  injunction  perpetually  restraining  the  de- 
fendant in  the  action  from  diverting  or  in  any  manner  inter- 
fering with  certain  waters.  After  trial  final  judgment  was 
entered  in  the  action  in  favor  of  the  plaintiff  and  against  the 
defendant  for  111,000  damages  and  perpetually  enjoining  the 
defendant,  its  agents,  employees,  etc.,  from  diverting  or  in 
any  manner  interfering  with  the  waters,  and  for  costs  of  suit 
From  that  judgment  an  appeal  was  taken  by  the  defendant  to 
this  Court,  the  undertaking  on  appeal  bein^  in  the  sum  of 
three  hundred  dollars  for  costs,  besides  douole  the  amonnt 
of  the  money  judgment. 

An  agent  of  the  defendant  having  continued  the  diversion 
of  the  waters  notwithstanding  the  judgment,  application  in 
proper  form  was  made  on  behalf  of  the  plaintiff  to  the  Su- 
perior Court  for  an  order  on  the  said  agent  to  show  cause  at 
a  certain  time  and  place  why  he  should  not  be  punished  for 
contempt  of  Court  in  disobeying  the  injunction  awarded  by 
the  judgment.  At  the  time  and  place  appointed  for  the  pur- 
pose, the  agent  of  the  defendant  in  the  action  appeared  with 
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his  oonnsel,  and  stated  to  the  Court  that  since  the  entry  of 
the  ludgment  the  defendant  had  continued  to  divert  the  waters 
by  tne  same  means  and  to  the  same  extent  as  before,  bat  by 
no  other  means  and  to  no  greater  extent,  which  statement 
being  assented  to  by  the  plaintiff,  the  Court  dismissed  the 
proceedings  and  discharged  the  agent,  on  the  ground  that  the 

Erocess  of  contempt  was  a  proceeding  in  the  action,  and  that 
y  the  appeal  all  proceedings  under  the  judgment  had  been 
s£^ed. 

Mad  the  action  of  the  Court  below  been  in  the  exercise  of 
a  judicial  discretion,  of  course  mandamus  would  not  lie  to 
compel  the  Court  to  proceed  in  the  matter.  But  it  is  perfectly 
manifest  that  the  action  of  the  Court  in  dismissing  the  pro- 
ceeding was  based  on  a  supposed  want  of  power  occasioned 
by  the  appeal  and  the  incidental  stay  of  proceedings  wrought 
by  the  execution  of  the  undertaking  on  appeal.  If  the  injunc- 
tion was  not  suspended  by  yirtue  of  the  appeal,  it  was  the 
duty  of  the  Court  to  have  inquired  into  the  facts,  and  to  have 
brought  its  judgment  to  bear  upon  them.  {Merced  Mining 
Company  ^H.  Freemont^  7  Cal.  130.)  Did  the  appeal  suspend 
the  injunction? 

It  is  claimed  for  the  respondent  that  it  did  by  virtue  of 
Section  949  of  the  Code  of  Civil  Procedure.  But  that  sec- 
tion, so  far  as  this  question  is  concerned,  is  substantially  the 
same  as  Section  356  of  Parker's  Cal.  Prac.  Act,  which  was  in 
force  when  the  case  of  the  Merced  Mining  Go.  vs.  Ireemont, 
supra,  was  decided,  and  substantially  the  same  as  Section 
342  of  the  New  York  Code.  (Watt's  N.  T.  Code,  Sec. 
342.) 

In  Merced  Mining  Co,  vs.  Ireemont  this  Court  held  that  the 
execution  of  the  undertaking  contemplated  by  Section  356 
of  the  former  Practice  Act  did  not  have  the  effect  of  sus- 
pending the  injunction — the  Court  saving:  "When  a  party 
is  restrained  by  injunction,  he  is  not  injured  in  contemplation 
of  law,  as  he  is  already  secured  by  the  undertaking.  If,  on 
the  contrary,  an  appeal,  with  an  undertaking  of  three  hundred 
dollars,  would  have  the  effect  of  staying  the  injunction  itself, 
then  the  plaintiff  would  have  no  remedy,  and  the  writ  be  idle. 
It  would  entirely  destroy  the  usefulness  of  this  writ.  A  stay 
of  proceedings,  from  its  nature,  only  operates  upon  orders  or 
judgments  commanding  some  act  to  be  done,  and  does  not 
reach  a  case  of  injunction.'' 

As  already  said,  the  New  York  statute  is  substantially  the 
same  as  ouips  so  far  as  concerns  the  question  under  consider- 
ation. And  in  a  late  case  in  that  State,  reported  in  71  N.  Y., 
p.  430,  the  Court  of  Appeals  said :  ' '  The  order  of  th0  Judge 
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was  in  sabstantial  compliance  with  the  statute,  and  stayed 
'  all  proceedings  on  the  part  of  the  plaintiff  in  execution  of 
the  judgment.'  *  Btit  this  did  not  affect  the  validity  or  effect 
of  tne  judgment  pending  the  appeal,  so  far  as  it  bore  upon 
and  restrained  the  action  of  the  dejfendant,  its  servants  or 
agents.  It  did  not  absolve  them  from  the  duty  of  obedience 
and  permit  them  to  do  that  which  the  judgment  absolutely 
prohibited,  and  the  doing  of  which  would,  as  adjudged  by 
the  Court,  cause  irreparable  mischief  to  the  plaintiff,  or  an 
injury  which  could  not  certainly  be  compensated  in  damages. 
The  statute  does  not,  and  the  J  udge's  order  staving  the  plain- 
tiff did  not,  and  could  not,  derogate  from  the  e&ciency  of  the 
judgment  in  its  operation  upon,  and  eflfectually  restraining, 
all  acts  by  the  defendant  in  violation  of  its  mandate.  The 
Court  should  have,  and  doubtless  has,  the  power,  notwith- 
standing an  appeal,  especially  as  long  as  the  action  is  pend- 
ing in  the  same  Court  upon  an  appeal  from  the  Special  to 
the  General  Term,  to  command  respect  for  its  judgments  and 
obedience  to  its  mandates  until  they  are  reversed. 

This  power  is  essential  to  the  administration  of  justice,  and 
to  the  respect  which  Courts  of  justice  have  a  right  to  demand 
from  suitors.  It  would  seem  to  be  preposterous  that  a  party 
couldy  by  the  mere  order  of  the  Court  staying  his  hands  from 
executing  a  judgment  not  yet  executed,  be  deprived  of  the 
whole  fruit  of  the  judgment  by  the  lawless  act  of  the  defeated 
party  pending  an  appeal,  without  remedy,  that  he  must  stand 
Dv,  and  without  possibilitv  of  redress,  see  the  subject-matter 
ot  the  litigation  destroved,  so  that  if  he  succeeds  in  afSrm- 
ing  the  judi^ment  it  will  be  a  barren  victoiy.  If  the  respond- 
ent  here  is  right  in  its  contention,  pending  an  appeal  from  a 
judgment  staying  waste,  which  if  committed  will  destroy  the 
freehold,  the  appellant  in  simply  staying  the  plaintiff's  pro- 
ceedings on  the  judgment  may  with  impunity  do  the  very  act 
forbidden  and  aestroy  the  freehold.  This  would  be  to  give 
the  later  injunction,  staving  action  by  the  one  party  upon  the 
judgment  effect,  as  working  a  dissolution  of  the  permanent 
and  general  injunction  before  granted,  restraining  the  other 
party  from  doing  any  act  affecting  the  subject  of  the  litiga- 
tion. The  judgment,  so  far  as  it  eujoined  the  defendant, 
needed  no  execution.  It  acted  directly  without  process  upon 
the  defendant,  and  the  stay  only  operated  to  prevent  the 
collection  of  the  costs  awarded.''  (See,  also,  Hicka  vs.  Michad, 
15  Cal.  101]  Oatman  vs.  Dixon,  9  Cal.  23;  State  vs.  Chajse,  41 
Ind.  356;  High  on  Injunctions,  2d  Ed.,  Sec.  1698.) 

Let  the  peremptory  writ  issue. 

We  concur:  McKinstry,  J.,  Morrison,  C.J. 
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Depabtment  No.  1. 


fTiled  February  1,  1883.] 

No.  8411. 

liAUGHLIN,  Appellant,  vs.  WRIGHT  et  al.,  Respondents. 

IftoBTGAOB — Imtbbsst — NoTB.— If  it  be  true  that  the  plaintiff  held  in  his 
hands  snffioient  funds  of  the  mortgagors  with  which  to  pay  the  interest 
on  the  note,  and  did  not  do  so,  it  may  be  that  the  interest  should  not 
be  oomponnded,  bat  it  certainly  would  not  preyent  the  note  from  bear- 
ing simple  interest  according  to  its  terms. 

HoioaTBAD — Horn.. — ^The  contention  that  mortf^^ages  executed  under  the 
power  of  attorney  in  question  were  inyalid  because  the  premises  were 
the  homestead  of  defendants,  held  not  well  founded.  True,  the 
husband  filed  a  declaration  of  homestead  on  the  premises  prior  to  the 
execution  of  the  power  of  attorney,  but  the  mere  filing  of  a  declara- 
tion of  homestead  does  not  of  itself  constitute  the  premises  embraced 
within  it,  the  homestead  of  the  declarant.  The  use  of  the  property  is 
an  important  element  to  be  considered. 

Id. — 1j>. — It  appears  that  the  premises  in  question  were  used  by  the  Wrights 
primarily  and  principally  as  a  hotel  for  the  accommodation  of  the 
public.  It  was  so  used  by  them  at  the  time  of  the  filing  of  the  decla- 
ration, and  until  August,  1874,  when,  because  of  the  embarrassed  con- 
dition of  their  business,  they  left  the  hotel  and  put  it  in  other  hands. 
The  Wrights,  it  is  true,  liyed  in  the  hotel  until  August,  1874,  but  their 
residence  there  was  but  incidental  to  the  business  of  "  running  the 
hotel . ' '  When  they  became  embarrassed  in  their  business  th  ey  sought 
a  residence  elsewhere,  and  put  the  hotel  property  in  charge  of  others ; 
and  this  was  prior  to  the  execution  of  the  power  of  attorney  to  the 
plaintiff. 

Id. — Id. — ^It  would  be  doing  yiolence  to  the  statute  to  regard  property  so 
used  as  a  homestead,  which  is,  and  was  intended  to  be,  the  place 
where  the  home  is. 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

HalL,  Richards  dk  Boyce^  for  appellant. 
WiUiams  dk  WiLliaTna,  for  respondents. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  issue  raised  by  the  pleading  as  to  whether  the  prom- 
issory note,  for  the  security  of  which  the  mortgage  sought  to 
be  foreclosed  was  given,  had  been  paid,  was  the  issue  m  the 
case,  and  upon  that  issue  there  is  no  finding.  In  other  re- 
spects, also,  the  findings  do  not  sustain  the  judgment.  The 
Court  found  the  due  execution  of  the  note  and  mortgage  on  the 
20th  of  November,  1875.  The  note  was  for  $1,479,  payable 
one  year  after  its  date,  with  interest  at  the  rate  of  one  and 
one-half  per  cent,  per  month,  payable  monthly,  and  if  not  so 
paid,  to  be  compounded  monthly.  The  Court  also  found 
that  the  {>laintiff,  who  was  in  charge  of  the  mortgaged  prem- 
ises, received  from  the  rents  thereof  the  sum  of  $3,000,  out 
of  which  he  paid  to  and  on  account  of  the  mortgagors 
$580.80  This,  according  to  the  findings,  left  of  the  rents  in 
the  plaintiff's  hands  $2,419.20.     Out  of  this  the  Court  below 
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allowed  the  plaintiff  the  amoant  of  the  principal  sam  of  the 
note — $1,479 — and  gave  the  defendant  Mary  Glascow,  who 
was  one  of  the  mortgagors,  judgment  against  the  plaintiff  for 
the  balance  of  the  rents,  $940.20,  on  a  certain  claim  set  up 
by  her  against  the  plaintiff. 

This  action  on  the  part  of  the  Court  below  could  only  have 
been  based  on  the  idea  that,  because  the  plaintiff  had  in  his 
hands  sufficient  funds  derived  from  the  rents  of  the  moHr 
^aged  premises  with  which  to  pay  the  interest  on  the  note  as 
it  Became  due,  the  note  ceased  to  bear  interest.  But  clearly 
this  was  not  so.  If  it  be  true  that  the  plaintiff  held  in  his 
hands  sufficient  funds  of  the  mortgagors  with  which  to  pay 
the  interest,  and  did  not  do  so,  it  may  be  that  the  interest 
should  not  be  compounded,  but  it  certainly  would  not  pre- 
vent the  note  from  bearing  simple  interest,  according  to  the 
terms.  To  hold  that  it  would,  would  be  to  hold  that  paid 
which  was  not  paid. 

As  the  case  must  go  back  for  new  trial,  it  is  f)roper  that 
we  should  indicate  our  views  upon  another  point  in  the  case; 
and  to  do  that  it  is  necessary  to  go  somewhat  into  the  facts 
as  they  appear  in  the  record : 

The  defendant  Mary  Glascow  was  formerly  the  wife  of  the 
defendant  Bichard  Wright,  and  was  such  at  the  time  of  the 
execution  of  the  note  and  mortgage  in  suit.  It  was  they  who 
executed  them.  The  mortgaged  premises  consist,  according 
to  the  record  before  us,  of  two  lots  in  the  town  of  Guuda- 
loupe,  in  the  county  of  Santa  Barbara,  on  which  is  erected 
a  building  called  the  Wright  Hotel.  This  property  was  in- 
cumbered by  a  mortgage  in  favor  of  Schwartz  &  Co.  for 
$1,573.02;  by  a  lien  in  favor  of  Schwartz,  Hartord  &  Co.  for 
$1,100;  by  a  lien  in  favor  of  one  Douglas  for  $247.50, 
and  by  a  mortgage  in  favor  of  the  plaintiff  for  $1,200.  To 
get  rid  of  these  incumbrances,  the  Wrights  put  the  plain- 
tiff in  charge  of  the  property,  with  power  to  rent  and  col- 
lect the  rents,  and  executed  to  him  a  power  of  attorney  ap- 
pointing him  their  attorney  in  fact '  *  to  raise  money  on '  the 
property  "by  executing  our  notes  for  such  sums  as  to  our 
attorney  may  seem  proper,  and  on  such  terms,  and  to  become 
payable  at  such  time,  and  draw  such  interest,  not  exceeding 
1^  per  cent,  per  month,  as  to  our  said  attorney  may  seem 
proper,  and  by  executing  such  mortgages  to  secure  said  notes 
in  our  names,  places  and  stead  on  such  real  estate,  and  the 
improvements  thereon  or  relating  thereto,  as  to  our  said 
attorney  may  seem  proper;  the  money  for  which  said  notes 
are  drawn  and  which  said  mortga:ges  are  to  secure,  is  to  be 
used  exclusively  to  pay  off  and  settle  all  debts  now  standing 
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against  the  aforesaid  property."  Parsuant  to  this  power  of 
attorney  the  plaintiff  borrowed  of  the  Bank  of  San  Luis 
Obispo  the  sum  of  $2,000,  for  which  he  executed  as  the  at- 
torney in  fact  of  the  Wrights  a  promissory  note,  secured  by  a 
mort^iffe  on  the  premises.  In  order  to  ^iire  the  mortgage  to 
the  bank  priority,  the  plaintiff  released  his  own  mortgage  on 
the  propertj^.  With  the  money  the  plaintiff  thus  got  from 
the  Ban  Luis  Obispo  Bank,  increased  by  advances  made  by 
himself,  he  paid  off,  at  the  request  of  the  Wrights,  the  mort- 
gage of  Schwartz  k  Go. ,  and  tne  liens  of  Schwartuz,  Harford 
<&  Co.,  and  of  Douglas,  aggregating  $2,920.62.  Subsequently, 
to  wit,  on  the  20th  of  Novemoer,  1875,  the  Wrights  executed 
to  the  plaintiff  the  note  and  mortgage  in  suit  for  $1,479, 
being  the  amount  of  the  mortgage  released  by  plaintiff  in 
order  to  obtain  the  money  from  the  bank,  together  with  ac- 
cumulated interest.  When  the  mortgage  executed  to  the 
bank  became  due,  the  bank  demanded  the  money,  and  in 
order  to  pay  it,  the  plaintiff  borrowed,  as  the  attorney  in  fact 
of  the  Wrighte,  of  one  Greening,  the  sum  of  $2,000,  exe- 
cuting therefor  as  their  attorney  in  fact  a  note  secured  by  a 
mortgiEhge  on  the  property. 

The  plaintiff  claims  that,  after  having  paid  out  of  the  rents 
collected  the  several  amounts  to  the  Wrights  and  the  interest 
on  the  mortgages,  and  the  taxes  and  insurance  on  the  prop- 
erty, there  remained  a  balance  due  him,  whereas  the  defend- 
ant Mary  Glascow,  formerly  Mary  Wright,  now  asserts  that 
the  mortgages  executed  by  the  plaintiff  under  the  power  of  at- 
torney were  void,  on  tiie  ground  that  the  premises  constituted 
the  homestead  of  herself  and  her  former  husband.  It  is  true 
that  the  husband — the  defendant  Bichard  Wright — ^filed  a 
declaration  of  homstead  on  the  premises  on  the  25th  of  May, 
1874,  which  was  prior  to  the  execution  of  the  power  of  attor- 
ney. But  the  mere  filing  of  a  declaration  of  homestead  does 
not  of  itself  constitute  the  premises  embraced  within  the 
homestead  of  the  declarant.  The  use  of  the  property  is  an 
important  element  to  be  considered.  From  the  record  in 
this  case  it  appears  that  the  premises  in  question  were  used 
by  the  Wrights  primarily  and  principally  as  a  hotel  for  the 
accommodation  of  the  public.  It  was  so  used  by  them  at  the 
time  of  the  filing  of  the  declaration,  and  until  August,  1874, 
when,  because  of  the  embarrassed  condition  of  their  busi- 
ness, they  left  the  hotel  and  put  it  in  other  hands.  The 
Wrights,  it  is  true,  lived  in  the  hotel  until  August,  1874,  but 
their  residence  there  was  but  incidental  to  the  business  of 
'*  running  the  hotel."  When  they  became  embarrassed  in 
their  business,  they  sought  a  residence  elsewhere,  and  put 
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the  hotel  p]:opert7  in  charge  of  others ;  and  this  was  i>rior  to 
the  execntion  of  the  power  of  attorney  to  the  plaintiff.  It 
would  be  doing  Tiolence  to  tiie  statute  to  regard  property  so 
used  as  a  homestead,  which  is,  and  was  intendea  to  be,  the 
place  where  the  home  is.  On  this  subject,  see  Addey  vs. 
Ukamberlain,  16  Cal.  183 ;  Bhodea  vs.  McCormick,  4  Iowa  374; 
OreggYQ.  Bostwick,  33  Cal.  228;  Maum  vs.  Sogers,  35  Cal.  319. 

Judgment  and  order  reversed,  and  the  cause  remanded  for 
a  new  trial. 

We  concur:  McKee,  J.,  McEinstry,  J. 


Depabtment  No.  1. 


[Filed  February  1,  1883.] 
No.  8477. 

CENTRAL  PACIFIC  R.  R.  CO.,  Respondent. 

vs. 
MEAD,  Appellant. 

Adybbbe  PosBBanoN — Oitib  to  Pubohask — Statuti  or  Liicitatioiib.  The 
plea  of  defendant  was  the  Statute  of  LimitationB,  and  he  reUed  upon 
advene  posseasion  of  the  property  for  five  years  immediately  pre- 
ceding the  commencement  of  the  action  as  oonstitating  a  har  to  the 
plaintiiT  's  action.  There  was  eyidenoe  tending  to  show  an  offer  on  the 
part  of  defendant  to  purchase  the  property  from  plaintiff  within  the 
period  of  five  years  next  preceding  the  oommencement  ol  the  action. 
MM,  such  an  offer,  if  made,  was  a  clear  recognition  of  plaintiff  *i 
title,  and  a  perfect  answer  to  defendant's  claim  of  adTerae  poouesDion. 

Appeal  from  Superior  Court,  Colusa  County. 

Dyas  dt  Bridgeford,  for  appellant. 
Ooad  and  Alberyy  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

The  true  and  only  paper  title  to  the  land  in  dispute  \&, 
and  since  March  17,  i8y5,  has  been,  in  the  plaintiff,  aseri- 
denced  by  a  United  States  patent  of  that  date.  The  plea  of 
the  defendant  was  the  Statute  of  Limitations,  and  he  relied 
upon  adverse  possession  of  the  property  for  five  years  imme- 
diately preceding  the  commencement  of  the  action  as  consti- 
tuting a  bar  to  the  plaintiff's  action  to  recover  it. 

There  was  evidence  given  on  the  trial  tending  to  show  an 
offer  on  the  part  of  defendant  to  purchase  the  property  from 
the  plaintiff  within  the  period  of  five  years  next  preceding  the 
commencement  of  the  action.  Such  an  offer,  if  made,  was  a 
clear  recognition  of  plaintiff's  titie,  and  a  perfect  answer  to 
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the  defendant's  claim  of  adverse  possession.  (LoveU  vs.  IVost, 
44t  Gal.  474;  Tyler  on  Ejectment,  921.)  An  offer  to  pnrchase 
the  property  from  the  party  having  the  legal  title  to  it  does 
not  come  within  the  doctrine  of  the  case  of  Canrum  vs. 
Btochman,  36  Oal.  535,  and  of  kindred  cases. 

Order  affirmed. 

We  concur:    Mc£instry,  J.,  McKee,  J. 

In  Bank. 


[Filed  January  26,  1883.] 

No.  8346. 

LOUP  ET  AL.,  Bespondents, 

VB. 

THE  CALIFOBNIA  SOUTHEBN  B.  B.  CO.,  Appellant. 

OoRTBAOT — EflTDCJLTES — ENaiNBBB — AoTioN — pLSADiHo. — In  this  oaso  the 
Ooart  holds  that  the  ayerment  and  proof  of  the  estimates  made  by  the 
engineer,  as  provided  for  in  the  oontraots,  or  the  ayerment  and  proof  of 
le^  canse  for  the  nonprodnotion  of  snoh  estimates,  were  essential  to 
the  yeeting  of  a  canse  of  aetion  in  pUdntifliB. 

Appeal  from  Saperior  Court,  San  Diego  County. 
Cooper  and  Liice,  for  appellant. 

Chase,  Arnold  &  Hansaker  and  Leach  &  Parker^  for  re- 
spondents. 

Per  MoEee,  J. : 

The  complaint  in  the  case  contains  four  counts:  The  first 
and  fourth  are  founded  upon  two  special  contracts,  the  third 
upon  a  quantum  meruity  and  the  second  upon  a  cause  of  ac- 
tion in  the  nature  of  an  action  on  the  case,  for  alleged  wrong- 
ful acts  or  omissions  by  the  defendant. 

There  was  a  demurrer  to  the  complaint,  on  the  grounds 
that  several  causes  of  action  had  been  improperly  united, 
and  that  none  of  the  counts  contained  facts  sufficient  to  con- 
stitute a  cause  of  action;  but  the  demurrer  was  overruled. 

Several  causes  of  action  are  unitable  in  one  complaint 
when  they  arise  upon  contract  express  or  implied;  and  as  the 
first,  third  and  fourth  counts  arise  out  of  the  special  con- 
tracts upon  which  the  action  was  founded,  they  belong  to  the 
same  class  and  were  properly  united  in  the  complaint. 

But  the  second  count  m  the  complaint  is  not  founded  on 
the  contract.  Its  allegations  are,  substantially,  that  the  de- 
fendant had,  according  to  the  terms  of  the  contract,  the  right 
to  enter  at  any  time,  by  itself  or  its  agents,  upon  the  premi- 
ses covered  by  the  contract,  and  perform  any  work  thereon; 
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that  about  the  lat  of  April,  1881,  it  elected  to  avail  itself  of 
the  right,  and  after  notifying  the  plaintiffs,  entered  npon  the 
premises  for  the  purpose  of  constmcting  some  cnlTertson 
the  road;  that  it  kept  and  held  possession  of  the  premises  for 
the  space  of  three  months,  ana  ''unnecessarily  delayed  and 
neglected  and  refused  to  proceed  in  a  prompt  or  reasonable 
manner,  or  in  a  reasonable  time,  to  construct  said  culrerts, 
so  as  to  permit  the  plaintifb  to  do  their  part  of  the  work, 
and  thereby  hindered  and  delayed  plaintiffs  in  and  about  the 
doing  of  their  work  aforesaid  *  *  *  and  by  reason  of 
the  hinderance  and  delay  caused  by  the  negligent  and  wrong- 
ful acts  and  omissions  of  the  defendant,  the  plaintiffs  have 
sustained  damages  in  the  sum  of  one  thousand  dollars,"  for 
which  they  ask  judgment. 

In  entering  upon  the  premises  covered  by  the  contracts 
the  defendant  was  not  guilty  of  a  breach  of  contract,  for  the 
right  to  enter  was  reserved  by  the  contracts;  but  the  charge 
is  that  the  defendant,  in  exercising  its  right,  ''neglected and 
refused  to  proceed  in  a  prompt  or  reasonable  manner  or  in  a 
reasonable  time  "  to  perform  its  work;  and  for  these  wrong- 
ful acts  or  omissions  the  plaintiffs  sue.  But  such  acts  or 
omissions  constituted  a  breach  of  duty,  not  of  contract,  out 
of  which  arose  an  obligation  and  a  liability  on  the  part  of  the 
defendant  to  respond  to  the  plaintiffs  in  damages. 

A  person  commits  a  tort,  and  renders  himself  liable  to  an 
action  for  damages,  who  commits  some  act  not  authorized  bj 
law,  or  who  omits  to  do  something  which  he  ought  to  do  bj 
law,  and  by  such  an  act  or  omission  either  infringes  some 
absolute  right,  to  the  enjoyment  of  which  another  is  entitled, 
or  causes  to  such  other  some  subtstantial  loss  of  money,  health 
or  material  comfort.  (Underbill  on  Torts,  4.)  So,  when- 
ever there  is  a  contract,  and  something  to  be  done  in  the 
course  of  the  employment  which  is  the  subject  of  that  con- 
tract, if  there  be  a  breach  of  dutv  in  the  course  of  the  em- 
ployment, the  person  injured  by  the  breach  may  recover 
damages  in  tort.  (Cooley  on  Torts,  91.  Courtnay  vs.  Eoarl, 
10  0.  B..  73.) 

It  therefore  seems  clear  that  the  cause  of  action  stated  in 
the  second  count  was  founded  on  a  neglect  of  duty.  The 
plaintiffs  allege  that  the  defendant  by  its  wrongful  acts  and 
omissions  caused  them  injury;  and  the  action  was  tried  and 
determined  as  an  action  ex  delicto,  for  the  Court  found  that 
the  defendant  had  the  right,  under  the  contract,  to  enter 
upon  the  premises  and  construct  the  culverts.  Where  a  per- 
son has  authority  to  do  an  act,  no  action  will  lie  for  doing 
it,  unless  in  the  performance  of  the  act  he  has  violated  some 
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duty  which  he  owed  to  the  plaintiffs.  And  the  Court  finds 
that  there  was  such  a  violation  of  duty,  because,  in  perform- 
ing the  act  which  it  had  authority  to  perform,  ''  the  defend- 
ant did  not  proceed  in  a  reasonably  diligent  or  expeditious 
minner,  but  greatly  delayed  in  building  the  culverts,  and  re- 
fused to  proceed  in  a  reasonably  prompt  or  expeditious  man- 
ner therewith.*'  The  defendant  was  therefore  ^ilty  of  a 
wrong  to  the  plaintiffs^  which  occasioned  damages  to  tiiem  in 
the  sum  of  $1,000,  and  that  sum  the  Court  awarded  to  the 
plainti£b  in  the  general  judgment  on  the  causes  of  action  on 
the  contracts.  Damages  for  breaches  of  contracts  and  for 
neglect  of  duty  were  thus  assessed  in  the  same  case;  but  an 
action  founded  on  neglect  of  duty  cannot  be  united  in  the 
same  complaint  with  actions  founded  on  contracts.  {Botv- 
man  vs.  PtusteUf  N.  T.  Supr.  Ct.  1881;  Thompson  vs.  St. 
Utcholaa  Bank,  61  How.  163.)  The  demurrer  to  the  com- 
plaint should  therefore  have  been  sustained. 

Besides,  the  defendant  is  sued  as  a  corporation,  and  in  the 
fourth  count  of  the  complaint  there  is  no  averment  of  the 
defendant's  corporate  existence. 

It  is  a  settled  rule  of  pleading  that  each  count  must  con- 
tain in  itself  facts  sufficient  to  constitute  a  cause  of  action; 
it  cannot  be  helped  out  by  reference  to  other  counts  or  parts 
of  the  complaint,  for  averments  which  aro  essential  to  it  as  a 
•cause  of  action.  (Collins  vs.  Bartlett,  44  Cal.  381;  Kretchbaum 
vs.  MeUon,  49  id.  55.) 

Moreover,  neither  the  first  nor  fourth  counts  contain  any 
sufficient  averment  of  a  breach  of  the  covenant  of  the  de- 
fendant to  pay,  which  is  contained  in  the  special  contracts 
upon  which  the  causes  of  action  are  founded. 

It  appears  by  the  contracts  that  Loup  and  Withers,  the 
respondents,  undertook  to  do  the  gradation  and  masonry 
work  of  some  sections  of  the  appellant's  railroad,  according 
to  specifications  of  the  work  which  were  incorporated  in  the 
contracts,  and  in  conformity  to  the  plans  and  directions,  and 
to  the  satisfaction  and  acceptance,  of  the  chief  engineer  of 
the  appellant.  The  work  contracted  for  was  to  be  commenced 
and  nnished  within  specified  dates,  for  which  the  appellant 
agreed  to  pay,  at  prices  fixed  by  the  contracts,  from  time  to 
time,  ''and  in  the  manner  and  form  provided"  by  the  con- 
tracts.    Those  provisions  were  as  follows : 

''  1st.  Estimates  of  the  work  shall  be  made  by  and  under 
the  direction  of  the  engineer  at  the  close  of  each  calendar 
month,  or  as  soon  thereafter  as  mav  be,  of  the  amount  and 
value,  as  near  as  pacticable,  of  work  done  and  material  fur- 
nished and  delivered  under  this  contract  according  to  the 
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prices  named  herein;  and  within  thirty  days  after  the  render- 
ing of  snch  estimates  the  said  company  shall  pay  to  the  said 
contractor  the  amount  of  said  estimates,  less  previoos  pay- 
ments, and  less  ten  (10)  per  cent. 

''2d.    Also,   that  the  per  cent,  retained  from  the 

above  monthly  estimates  shall  in  no  case  be  considered 
due  or  payable  to  said  contractor  until  the  work  herein  con- 
tracted for  is  fully  completed,  in  accordance  with  this  agree- 
ment, and  said  percentage  may  be  used  by  the  company,  in 
case  of  apprehended  delay,  in  hastening  the  completion  of 
the  work. 

**  Upon  the  completion  of  all  the  work  herein  contracted 
for,  in  the  time  and  manner  agreed  upon,  or  as  soon  after  said 
completion  as  may  be,  the  engineer  shall  make  a  final  esti- 
mate of  all  the  work  done,  from  which  shall  be  deducted  the 
sum  of  the  payments  theretofore  made  on  the  monthly  esti- 
mates, and  the  residue  shall  be  paid  by  said  company  at  its 
office  in  San  Diego  to  said  contractor,  upon  his  receipting 
for  the  same  in  full  upon  said  final  estimate.*'  It  was  also 
stipulated  ''that  in  case  any  disputes  or  differences  shall 
arise  between  the  company  and  the  contractor  as  to  the  con- 
struction, or  true  intent  or  meaning  of  the  agreement,  or  the 
sufficiency  of  the  performance  of  any  of  the  work  to  be  done 
under  it,  or  the  nrice  to  be  paid,  that  all  such  disputes  and 
differences  shall  be  referred  to  the  engineer,  who  shall  con- 
sider and  decide  the  same,  and  his  decision  shall  be  final  be- 
tween the  parties,  who  do  hereby  submit,  all  and  singular, 
the  premises  to  the  award,  arbitration  and  decision  of  the 
engineer,  and  agree  that  the  same  shall  be  final  and  conclo- 
sive  between  them  to  all  intents  and  purposes  whatsoever; 
and  it  is  further  agreed  that  the  submission  to  the  engineer 
touching  all  matters  herein  contained,  agreed  to  be  submitted 
to  him,  shall  be  deemed,  considered,  and  taken  as  an  essen- 
tial part  of  this  agreement,  and  not  revocable  by  either  of 
the  parties  hereto.' 

Allegations  are  made  that  the  contractors  performed  all 
the  conditions  of  the  contracts  to  be  by  them  performed; 
that  they  fully  completed  the  work,  and  the  same  was  ac- 
cepted by  the  railroad  company,  but  that  the  company  has 
since  its  acceptance  refused  to  perform  its  covenants,  and 
has  failed  and  refused  to  make,  or  cause  to  be  made,  a  final 
estimate  of  the  work  and  of  the  money  due  to  the  contractors. 

The  last  of  the  stipulations  in  the  contracts,  to  refer  any 
disputes  and  differences  which  might  arise  between  the  con- 
tractors and  the  company,  as  to  the  construction  of  the  con- 
tracts, or  the  sufficiency  of  the  performance  of  any  of  the 
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i^ork  done  under  them,  or  the  price  to  be  paid  to  the  chief 
engineer  of  the  company  for  his  abitrament  and  final  decis- 
ion, goes  to  the  very  foundation  of  the  present  action,  and, 
if  Talid,  operates  to  oust  the  jurisdiction  of  the  Courts  over 
the  contracts^  but  such  a  stipulation  in  a  contract  is  regarded 
as  being  against  the  policy  of  the  law,  and,  for  that  reason, 
void;  and,  notwithstanding  such  a  stipulation  in  the  con- 
tract, an  action  may  be  maintained  upon  the  contract  without 
offering  to  comply  with  the  stipulation.  Such  was  the  con- 
clusion reached  by  this  Court,  after  a  review  of  the  authori- 
ties in  the  case  of  Holmes  vs.  Richet  (56  Cal.  307).  In  that 
case  we  held  that  an  agreement  to  refer  a  case  to  arbitration 
will  not  be  regarded  by  the  Courts;  but  they  will  take  juris- 
diction and  determine  a  dispute  between  parties,  notwith- 
standing such  agreement. 

But  the  first  of  the  stipulation  referred  to  is  not  the  equiv- 
alent of  the  last;  it  does  not  attempt  to  exclude  the  jurisdic- 
tion of  the  Courts  over  the  contracts;  it  simply  makes  their 
enforcement  dependent  upon  the  settlement  and  ascertain- 
ment, by  a  third  person,  of  the  amount  due  and  unpaid.  As 
such,  the  obligation  of  the  defendant  to  pay  for  the  work 
did  not  arise  until  the  final  estimate  was  made  by  the  chief 
engineer,  showing  all  the  work  which  had  been  done,  the 
payments  which  had  been  made  upon  it,  and  the  balance 
which  remained  due  and  unpaid.  Upon  the  production  of 
such  a  document  the  company  promised  to  pay  at  its  office 
in  the  city  of  San  Diego.  The  right  of  the  contractors  to 
payment,  or  to  enforce  payment,  was,  therefore,  by  their 
contract,  made  dependent  upon  the  act  of  the  engineer,  and 
until  performance  of  that,  no  action  could  be  maintained  to 
enforce  performance  of  the  promise  to  pay,  unless  the  de- 
fendant waived  the  condition  by  permitting  the  performance 
of  the  act,  or  the  engineer  himself,  fraudulently  or  other- 
wise, refused  to  perform,  or  unless  there  was  a  breach  of  the 
condition  by  refusal  of  the  defendant  to  have  the  estimate 
made  on  demand  of  the  contractors,  or  to  pay  according  to 
its  promise,  when  it  was  presented  at  its  office  and  payment 
demanded.  But  there  are  no  such  averments  contained  in 
the  complaint — there  are,  therefore,  no  sufficient  averments 
of  a  breach  of  the  conditions  upon  which  the  contracting 
parties  made  the  payment  dependent.  One  party  to  a  contract 
cannot  complain  of  the  other  until  he  has  put  his  adversary  in 
default  by  not  only  a  substantial  performance  of  the  contract 
on  his  part,  but  a  failure  or  refusal  to  perform  on  the  other. 

In  Smith  vs.  Briggs  (3  Denio,  73),  defendant  had  covenanted 
to  pay  the  plaintiff  for  doing  the  carpenter  work  of  certain 
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houses,  when  he  should  receive  from  the  architect  his  cer- 
tificate that  the  work  was  fully  and  completely  finished,  ac- 
cording to  the  specifications  annexed  to  the  contract,  and  it 
was  held  that  the  giving  of  the  certificate  ])j  the  architect 
was  a  condition  precedent,  the  performance  of  which  must 
be  averred  in  the  declaration  in  an  action  to'recover  pay- 
ment of  the  work.  Morgan  vs.  Bhmie  (9  Bing.  672)  is  to 
the  same  efiect;  and  this  Court,  in  Holmes  vs.  Bichet  (56  Gal. 
307),  affirmed  the  same  doctrine.  "If,"  says  Mr.  Justice 
Bramwell,  in  EUiott  Royal  Assurance  Company  (2  Ex.  245), 
"  the  original  agreement  is  not  simply  to  pay  a  sum  of  money, 
but  that  a  sum  of  money  shall  be  paid  if  something  else  hap- 
pens, and  that  something  else  is  that  a  third  person  shall 
settle  the  amount,  then  no  cause  of  action  arises  until  the 
third  party  has  so  assessed  the  sum.  For  to  say  the  con- 
trary would  be  to  give  the  party  a  different  measure  or  rate 
of  compensation  from  that  for  which  he  bargained."  "And," 
says  the  Supreme  Court  of  Vermont,  in  Henrick  vs.  SewaU 
(27  Vt.  673),  "  If  payment  for  the  work  performed  is  de- 
pendent upon,  and  to  be  made  according  to  the  engineer's 
estimates,  as  to  its  amount,  and  the  employing  party  per- 
forms its  duty  in  reference  to  the  employment  of  suitable  en- 
gineers, etc.,  the  obligation  to  pay  will  not  arise  until  such 
estimates  are  made,  unless  no  estimates  have  been  made 
through  the  neglect  or  fault  of  the  engineer  or  of  the  party 
who  employs  him." 

These  cases  establish  the  proposition  that  the  action  in 
hand  was,  according  to  the  allegations  of  the  complaint, 
prematurely  brought,  and  the  demurrer  to'  the  compl^t 
ought  to  have  been  sustained. 

Many  other  (questions  arise  out  of  the  record,  but  in  view 
of  the  conclusions  reached,  it  is  unnecessary  to  pass  upon 
them. 

Judgment  and  order  reversed. 

CONCURRING    OPINIONS. 

I  concur  in  the  judgment  on  the  last  point  ruled  in  the 
foregoing  opinion.  As  to  the  other  points,  I  am  of  opinion 
that  there  is  no  error  in  the  ruling  ol .  the  Court  below. 

Thornton,  J. 

We  concur  in  the  judgment  on  the  ground  that  averment 
and  proof  of  the  estimates  by  the  engineer,  as  provided  for 
in  the  contracts,  or  averment  and  proof  of  legal  cause  for 
the  non-production  of  such  estimates,  were  essential  to  the 
vesting  of  a  cause  of  action  in  plaintiffs. 

Ross,  J.,  McKinstry,  J.,  Myrick,  J.,  Morrison,  C.  J. 
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Depabtment  No.  1. 


[Filed  January  16,  1883.] 
No.  8512. 

WILLIAMS,  Respondent,  vs.  MOBE,  Appellant. 

Attobhkt — ^PiBii — ^Emplotmsnt — Pbofsssionaii  Sbbvioes — Pabtnbxs.  Or- 
dinarily, when  one  member  af  a  firm  of  attorneys  is  employed,  the 
firm  is  employed,  and  the  employer  is  entitled  to  the  senrices  of  all 
the  members  of  the  firm. 

Id. — Id.  The  understanding  between  the  partners  in  this  case  that^  as 
respects  the  partinlar  cases  in  which  the  serrices  in  question  were 
rendered,  each  partner  was  to  act  as  an  indiyidoal  and  ohar^e  and 
receive  compensation  therefor  as  an  indivixlaal,  cannot  affect  defend- 
ant, in  the  absence  of  his  knowledge  of,  and  assent  to,  such  arrange- 
ment. 

Id. — ^Id.  As  the  case  is  presented,  when  defendant  employed  the  plaintiff, 
he  employed  the  firm  of  which  plaintiff  was  a  member,  and  when  de- 
fendant paid  one  member  of  that  firm  for  services  rendered  by  the 
firm,  he  paid  both  members  of  it  for  those  services. 

Appeal  from  Superior  Court,  Ventura  County. 

Fhumoy  &  Mhoon,  Haralson  &  CarUmi  and  Brunaon^  for 
appellants. 

Williams  and  Humer  &  Pettinos,  for  respondent. 

By  the  Court  : 

At  least  a  portion  of  the  professional  services  for  which 
a  recovery  in  this  case  was  had  were  rendered  while  the 
plaintiff  was  a  law  partner  of  W.  T.  Williams.  He  was 
such  partner  when  the  contract  of  the  1st  of  March,  1879, 
was  entered  into.  Ordinarily,  when  one  member  of  a  firm 
is  employed,  the  firm  is  employed,  and  the  employer  is  en- 
titled to  the  services  of  all  the  members  of  the  firm.  The 
understanding  between  the  partners  in  this  case  that,  as 
respects  the  particular  cases  in  which  the  services  in  ques- 
tion were  rendered,  each  partner  was  to  act  as  an  individusd, 
and  charge  and  receive  compensation  therefor  as  an  indi- 
vidual, certainly  cannot  affect  the  defendant,  in  the  absence 
of  his  knowledge  of,  and  assent  to,  such  an  arrangement. 
Such  knowledge  and  assent  are  not  shown  in  this  case.  As 
the  case  is  now  presented,  when  More  employed  the  plaintiff, 
he  employed  the  firm  of  which  plaintiff  was  a  memoer,  and 
when  More  paid  one  member  of  that  firm  for  services  ren- 
dered by  the  firm,  he  paid  both  members  of  it  for  those 
services. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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In  Bake. 


fFiled  January  25,  1883.] 
No.  8409. 

LORENZ  ET  AL.,  Eespondents, 

vs. 
JACOB,  Appellant. 

Emikent  Domaih.  Condemnation  proceedings.  The  findingH  held  imaft- 
oient  to  support  the  judgment  in  favor  of  plaintiffs.  Further,  the  en- 
denoe  shows  that  the  use  for  which  the  property  is  sought  to  be 
taken  is  a  priTate  use.  The  main  and  substantial  object  of  i^ainiiis 
is  to  use  the  water  in  working  their  own  mining  claims. 

Appeal  from  Superior  Court,  Trinity  County. 

i'.  P.  Du7in,  for  appellant. 

C.  E»  WUliamSj  for  respondents. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

Plaintiffs  commenced  proceedings  in  this  case  under 
Section  1238  of  the  Code  of  Civil  Procedure  to  condenm 
certain  lands  belonging  to  the  defendant,  for  the  purpose  (A 
a  ditch  then  under  process  of  construction  by  them. 

It  is  alleged  in  the  complaint  that  the  plaintifiSs  are  now 
constructing  and  completing  a  ditch  for  the  purpose  of  cany- 
ing  water  from  a  certain  point  on  Connor  Creek  to  plaintiffi' 
reservoir  on  Bed  Hill,  in  Trinity  County,  and  that  the  nseB 
for  which  the  water  is  intended  and  designed  are  mining 
and  irrigation.  The  Court  below  entered  a  judgment  in  con- 
formity to  the  prayer  of  the  complaint,  and  defendant  prose- 
cutes this  appeal. 

There  are  two  points  made  by  the  defendant's  oounael 
which  we  will  briefly  consider:  jFtVs^,  the  findings  are  in- 
sufficient to  support  the  judgment;  second^  the  evidence 
shows  that  the  use  for  whicn  the  property  is  sought  to  be 
taken  is  a  private  use. 

The  following  are  some  of  the  findings: 

''  3.  That  one  of  the  uses  for  which  the  proposed  ditch  is 
intended  is  the  sale  and  rental  of  water  for  mining  and  agri- 
cultural purposes. 

''9.  Tnat  the  use  to  which  plaintiffs'  intend  to  devote  the 
proposed  ditch  is  for  the  sale,  rental,  and  distribution  of 
water  to  the  mining  claims  and  agricultural  land  in  said 
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Bed  Hill  Mining  District,  including  mining  and  agricultnral 
land  belonging  to  said  plaintiffs,  and  is  not  a  purely  private 
use." 

At  the  request  of  counsel  for  defendant  the  following 
additional  finding  was  filed  by  the  Court: 

*'5.  With  the  exception  of  plaintiffs'  own  mine  the  owners 
of  the  different  mining  claims  and  agricultural  lands^mentioned 
coxdd  be  served  with  water  by  means  of  ditches  already  in 
existence,  and  have  been  so  served  with  water  in  former  years. 
The  ditches  so  used  have  ample  capacity  to^carry  the  waters 
of  Connor  Creek,  except  in  times  of  exceptionally  high 
water.  Some  of  these  ditches  have  fallen  into  disuse  or  have 
been  worked  away,  and  with  the  exception  of  the  Connor 
ditch,  the  Jacobs  ditch,  the  Mackey  ditch  and  the  Butcher 
ditch,  none  of  these  ditches  have  rights  of  water  of  any 
value,  either  for  mining  or  irrigating  purposes.  To  serve 
the  various  claims  and  agricultural  lands  with  water  through 
these  old  ditches  by  letting  the  water  run  down  Connor 
Creek  would  involve  a  great  waste  of  water,  unless  purchasers 
would  take  it  at  all  times,  night  and  day." 

The  conclusion  of  the  Court  below  was:  '*  In  conclusion, 
after  a  careful  examination  of  the  evidence  offered,  the 
following  appears  to  be  the  true  state  of  the  case :  Plaintiffs 
are  the  owners  of  the  most  valuable  interest  of  any  in  the 
waters  of  Connor  Creek,  which  stream  is  the  only  one  avail- 
able for  working  the  mines  in  the  Bed  Hill  Mining  District. 
This  water  they  have  used  for  many  years  past  in  working 
their  own  mines,  occasionally  renting  some  to  others  for 
mining  or  irrigating.  Plaintiffs  cannot  work  their  mine  to 
advantage  by  means  of  ditches  now  in  existence,  and  rather 
than  have  their  water  become  worthless,  they  propose  to 
make  a  public  use  of  it,  in  which  use,  as  a  part  of  the  general 
public,  they  will  be  entitled  to  a  share.  The  question  is  not 
free  from  difficulties;  but,  in  my  judgment,  the  statute  should 
be  liberally  construed  in  a  mining  country;  and  if  it  appear 
that  the  intended  use  is  a  public  one  to  a  reasonable  extent, 
the  right  of  way  should  be  granted. " 

We  think  that  both  points  are  well  taken. 

The  findings  are  sufficient  to  show  that  the  use  for  which 
the  water  was  intended  was  a  public  use,  and  it  clearly  ap- 
pears from  the  evidence  that  the  main  and  substantial  object 
of  plaintiffs  is  to  use  the  water  in  working  their  own  mining 
claims.  Private  property  cannot  be  taken  for  such  a  pur- 
pose. (The  Wilmington  Caned  and  Reservoir  Company  vs. 
Dominguez,  60  Cal.  605;  Cummings  vs.  Peters,  56  Cal.  593; 
Barrhead  vs.  Brown,  30  Iowa  510.) 
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Judgment  and  order  reversed,  and  the  Coart  below  is  ki- 
stnioted  to  onter  mdgment  in  favor  of  defendant. 

We  concur:  Myrick,  J.,  McEinstrj,  J.,  Boss,  J.,  Thorn- 
ton, J. 


New  Law  Fablications. 


The  Federal  Beportxb.     Bobert  Desty,  Editor.    West  Publish- 
ing Company,  St.  Paul,  Minnesota. 

We  have  just  received  Vol.  XFTT  (bound).  We  have  had  occa- 
sion before  to  speak  of  this  law  publication.  It  is  an  invaluable 
one,  and  its  subscribers  can  congratulate  themselves  that  so  ac- 
curate and  industrious  an  editor  has  charge  of  it.  The  speedy 
publication  of  the  decisions  of  the  FedersJ  Courts  in  one  series 
is  a  great  convenience  to  the  Bench  and  Bar.  This  Beporter 
publishes  all  the  decisions  of  all  the  United  States  Circuit  and 
District  Courts. 

SUPBBME   COUBT  BePOBTER. 

The  West  Publishing  Company  have  also  issued  the  first  num- 
ber of  the  Supreme  Court  Reporter^  as  a  supplement  to  the  Fed- 
eral Reporter,  Bobert  Desty,  editor.  The  prospectus  states: 
**  The  Supreme  Court  Reporter  will  be  devoted  to  the  exclusiYe 
publication  of  the  current  decisions  of  the  United  States  Su- 
preme Court.  The  numbers  will  be  issued  promptly  after  the 
tiling  of  the  opinions,  with  appropriate  syllabi  and  indices.  The 
copy  of  each  opinion  will  be  furnished  by  the  Clerk  of  the  United 
States  Supreme  Court,  and  carefully  revised  in  each  instance, 
before  publication,  by  the  respective  Judges  of  the  Court." 
With  three  United  States  Supreme  Court  Beporters,  the  pn>- 
fession  ought  to  be  able  to  keep  up  with  the  Court. 


Abstracts  of  Recent  Decisions. 


Damages — Bemote  and  Pboximatk  Cause.  A  party  is  injured 
in  a  railroad  accident,  his  injury  brings  on  insanity,  and  the  in- 
sanity induces  suicide.  Held :  The  accident  too  remote  a  cause. 
iScheffer  vs.  Washington  etc.  R.  R.,  U.  S.  Sup.  Ct.,  8  Am.  and 
Eng.  Bailroad  Cases,  59;  10  Pac.  C.  L.  J.,  486.) 
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Februaby  10,  1883. 


No.  25. 


Current  Topics. 


THE  JUDICIARY  AS  A  DEPARTMENT  OF  GOVERNMENT. 

We  publish  in  this  issue  an  essay  on  ^'  The  Judiciary  as  a 
Department  of    GoYernment,"  read  by  F.   P.   Dbebino,  Esq., 
of  this  city,  on  January  20th,  1883,  before  the  '*  Young  Men's 
'  3ar  Association.  *' 

This  Association,  which  does  not  seem  to  have  attracted  much 
attention  from  the  public,  was  organized  October  14th,  1882.  Its 
objects  are  as  stated  in  Article  n.  Constitution: 

"The  objects  of  this  Association  shall  be  to  discuss  legal  questions,  to 
**  assist  in  maintaining  the  honor  of  the  legal  profession,  and  to  aid  in  pro- 
'*moting  wholesome  legislation,  and  the  administration  of  jostice." 

The  Association  is  officered  as  follows : 
President — W^Liyo  M.  York. 
First  Vice-President — H.  A.  Powell. 
Second  Yioe-President — Geobos  T.  Wbiqht. 
Secretary — F.  M.  Hustbd. 
Corresponding  Secretary — Gabtbb  P.  Pombbot. 
Treasarer — E.  M.  Wilsob. 

Oommittee  on  Admission — J.  M.  Whitwobth,  F.  P.  Dbebino.  Taos.  F. 
Babbt,  £.  J.  McCuTOHBN,  and  B.  E.  Wilson. 

There  are  also  other  standing  Committees. 

The  regular  meetings  of  the  Society  are  on  the  first  Saturday 
eyening  of  each  month.  An  essay  is  read  at  each  regular  meet- 
ing. 

This  young  society  of  young  lawyers  bids  fair  to  be  of  great 
utility  to  the  younger  members  of  the  legal  profession,  and  gives 
promise  of  being  a  public  benefactor. 
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The  Judiciary  as  a  Department  of  Gfovermnent ; 

An  Essay  Read  Before  the  Tonng  Men's  Bar  Assooiation 
January  20,  1888,  by  F.  P.  Deering,  Esq. 


To  form  an  adequate  conception  of  the  importance  of  our 
Jadiciary  as  a  governmental  agent,  to  appreciate  the  position 
which  it  holds  in  this  country,  is  to  consider  not  only  its  re- 
lation to  its  co-ordinate  departments,  but  to  trace  its  influ- 
ence upon  the  people  at  large,  and  follow  its  history  in  the 
various  phases  of  national  and  state  policy.  It  will  not  be 
the  purpose  of  this  paper  to  review  the  action  of  the  judicial 
body  in  preserving  to  us  the  Government  of  the  United  States. 
At  some  future  period  it  may  be  permitted  to  the  writer  to 
prepare  a  sketch  of  the  Judiciary,  pointing  out  its  influence 
in  placing  our  Government  on  the  foundation  upon  which  it 
now  rests,  and  in  protecting  and  building  the  structure.  No 
more  inviting  subject  can  be  suggested  to  the  le^al  student 
of  our  history  than  the  "influence  of  the  Judiciary  m  molding 
and  preserving  the  present  system  of  government  among 
us."  But  to  understand  this  branch  of  juridical  inquiry 
necessitates  an  acquaintance  with  a  question  that  lies  at 
the  very  basis  of  our  system  of  public  polity.  With  that 
question  it  is  proposed  now  to  deal.  In  the  spirit,  there- 
lore,  of  an  introduction  to  the  more  interesting  meme  above 
adverted  to,  your  attention  is  €iow  requested  to  the  consid- 
eration of  the  Judiciary  in  its  relation  to  the  co-ordinate  de- 
f)artments  of  our  Government — the  executive  and  the  legis- 
ative — and  of  such  changes  in  the  popular  mind  with  respect 
to  the  Judiciary  as  may  have  taken  place  in  the  last  one 
hundred  and  five  years.  Having  thus  shown  the  place  of 
this  department,  we  shall  be  then  prepared  for  any  future 
examination  of  the  manner  in  which  it  nas  done  its  part. 

Prior  to  1775  the  judicial  power  in  the  several  colonies  was 
wielded  by  appointees  of  the  constituent  authority,  varying 
in  the  proprietary,  provincial,  and  charter  communities.  Bat 
the  idea  of  a  Judiciary  more  or  less  independent  of  the  execn- 
tive  and  of  the  legislative  bodv  was  an  inheritance  from  the 
mother  countrj-,  and  in  the  colonies  was  to  a  greater  or  less 
extent  observed.  All  of  the  first  Constitutions  of  the  thir- 
teen original  States  provided  for  a  separate  judicial  depart- 
ment. The  unanimity  which  then  prevailed  in  regara  to 
the  creation  of  that  department,  and  the  tenure  of  office,  arrest 
our  attention  by  reason  of  the  striking  difference  of  view 
which  to-day  uniformly  exists  in  those  particulars. 
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In  all  the  colonial  States  the  Judges  were  appointed.  In 
Sonth  Carolina,  North  Carolina,  Virginia,  Connecticnt  and 
Bhode  Island  they  were  appointed  by  the  Legislature;  in 
New  York  bj  a  council  selected  by  the  Legislature;  in  New 
Jersey,  New  Hampshire  and  Vermont  by  a  council  and  the  As- 
sembly; in  Maryland,  Pennsylvania  and  Massachusetts  by  the 
Governor,  with  the  consent  of  the  council;  in  Delaware  by 
the  Governor,  with  the  consent  of  the  General  Assembly. 

Though  the  appointing  power  varied,  it  will  be  observed 
that  in  no  instance  did  the  colonists  leave  to  the  people  the 
selection  of  the  Judges  for  their  highest  Courts.  In  eveiy 
State  the  members  of  the  judicial  department  were  selected 
by  either  or  both  of  the  other  departments. 

Certain  abuses  to  which  our  forefathers  were  subjected  led 
them  to  frame  provisions  in  other  particulars  alike.  The 
Declaration  of  Independence  charges  King  George  as  fol- 
lows: "  He  has  made  Judges  dependent  on  his  will  alone  for 
the  tenure  of  their  offices,  and  the  amount  and  the  payment 
of  their  salaries.'*  It  was  but  natural  that  any  recurrence  of 
this  ^ievance  should  be  guarded  against,  and  so  far  from 
permitting  the  term  of  the  judicial  office  to  be  dependent  upon 
the  will  of  any  one,  ten  of  the  thirteen  colonies  declared, 
through  their  Constitutions,  that  their  Judges  should  hold 
during  good  behavior,  New  York  merely  requiring  her 
Judges  to  retire  when  they  had  reached  sixty  years  of  age. 
Pennsylvania,  New  Jersey  and  Rhode  Island  alone  prescribed 
limitea  terms  of  office :  the  first  two  being  for  seven  years, 
the  last  for  one  year.  Yet  in  all  the  States  a  Judge  was  im- 
peachable for  misdemeanor,  and  in  Pennsylvania,  Maryland, 
Connecticut  and  Massachusetts  he  was  removable  by  the 
Gk>vernor  on  an  address  by  two-thirds  of  all  members  of 
the  Legislature  elected. 

Again,  they  nearly  all  provided  that  the  salary  should  be 
fixed  during  an  incumbent's  term.  Some  declared  that  it 
should  be  not  diminished  during  the  term  of  office  -Bhode 
Island,  Pennsylvania,  Maryland;  others  said  simply  that 
it  should  be  fixed — Delaware,  Virginia,  North  Carolina,  South 
Carolina.  Delaware  wished  her  Judges  to  have  '  *  an  adeauate, 
fixed,  but  moderate  salary"  (Const.  76,  Art.  XII),  and  Mary- 
land prudently  directed  the  salary  of  her  Judges  "  to  be  liberal 
but  not  profuse"  {id.  Art.  XI),  while  others  still  more  care- 
fully prescribed  the  amounts  that  should  be  given. 

Thus  far  the  Judiciary  is  kept  distinct  from  the  other  de- 
partments. In  one  respect,  however,  there  was  a  conferring 
of  judicial  power  on  co-ordinate  branches  of  the  Government. 
I  do  not  refer  to  the  impeachment  of  officers,  although  this  is 
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a  jadicial  proceeding,  and  was  vested  in  the  Legislature,  but  to 
the  allotting  of  chancery  and  am>ellate  powers  to  a  Court,  con- 
sisting of  the  Governor,  or  Xieutenant-Qovemor  and  his 
council,  or  members  of  the  Legislature.  This  was  the  case 
with  South  Carolina,  Delaware,  New  York,  New  Jersey, 
Connecticut,  Bhode  Island  and  New  Hamoshire.  Nearly  all 
of  the  States  forbade  the  Judges  to  hola  other  offices,  but 
the  most  of  them  confined  the  prohibition  to  certain  spe- 
cific offices,  being  generally  that  of  Assemblyman  or  Con- 
^essman  —  Virginia,  Maryland,  Delaware,  Pennsylvania, 
New  York,  Nortn  Carolina  and  South  Carolina. 

From  this  review  it  will  be  seen  that  at  the  times  of  the 
adoption  of  the  first  Constitutions  b^  the  thirteen  States,  the 
prevailing  idea  respecting  the  Judiciary  was  that  it  should 
not  be  elected  by  the  people,  but  selected  by  the  Governor 
and  Legislature;  that  the  Judges  should  hold  during  good 
behavior,  should  have  a  fixed  salary,  might  be  removed  at  the 
pleasure  of  two-thirds  of  the  Legislature,  were  impeachable 
for  cause,  and  should  not  sit,  at  least,  in  a  legislatiYC  body. 
It  is  interesting  to  note  that,  after  ten  years  of  trial,  these 
same  views  were  wrought  into  the  Constitution  of  the  United 
States.  In  fact,  in  the  Constitutional  Convention  of  1787  this 
very  unanimity  in  the  State  Constitutions  was  urged  as  in- 
dicating a  popular  preference  which  ought  to  be  regarded  in 
the  new  fundamental  law.  Art.  Ill,  Sec.  1,  of  the  National 
Constitution,  as  adopted,  is  short  and  comprehensive: 

*'  The  judicial  power  of  the  United  States  shall  be  vested 
in  one  Supreme  Court,  and  in  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish.  The 
Judges  both  of  the  Supreme  and  inferior  Courts  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation  which  shall  not  be 
diminished  during  their  continuance  in  office."  And  Art.  U, 
Sec.  2,  Div.  2,  declared  that  "the  President  shall  nominate, 
and  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  Judges  of  the  Supreme  Court." 

This  confidence  of  the  colonists  in  their  gOTemmental 
agents  deserves  our  special  consideration.  Not  only  did 
they  grant  to  their  Judges  terms  to  endure  during  life,  bat 
they  placed  the  power  to  select  these  Judges  in  the  hands  of 
the  Legislature  and  Executive.  The  people,  striving  to. shun 
the  dangers  of  a  monarchical  form  of  government,  blindly 
went  to  the  opposite  extreme,  and  gave  to  their  Legislatures, 
which  thev  fondly  dreamt  were  but  the  selected  representa^ 
tives  of  themselves,  powers  which  it  was  soon  discovered 
could  be  as  dangerously  wielded  by  a  body  of  men  as  by  a 
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single  tyrant.  It  is  subject  for  reflection  that  the  descend- 
ants of  these  people,  who  so  fearlessly  trusted  their  represen- 
tative bodies,  in  addition  to  the  numerous  limitations  placed 
upon  their  action  by  recentiy-adopted  Constitutions,  have 
taken  from  them  the  power  of  selecting  the  Judges.  Yet, 
marked  as  this  change  m  the  popular  mind  has  been,  it  is  not 
found  to  be  particularly  reflected  in  the  Constitutions  of  the 
thirteen  original  States.  The  reason  is,  perhaps,  that  these 
States  have  hesitated  to  alter  their  respective  organic  laws. 
In  the  absence  of  positive  injury  resulting  from  the  old 
svstem  of  creating  the  Judiciary,  it  could  not  be  expected 
that  the  people  would  take  the  momentous  step  of  changing 
their  fundamental  law,  no  matter  how  greatly  they  might 
desire  some  alterations. 

But  the  great  under-tow  of  thought  on  this  subject  must 
be  looked  for,  and  will  be  found  in  the  Constitutions  of  the 
new  States.     While  many  of  the  original  States,  by  amend- 
ments or  entirely  new  Constitutions,  have  recognized  this 
change  in  the  popular  mind,  it  is  in  the  creation  of  organic 
laws  by  new  communities  that  an  opportunily  is  best  afforded 
to  embody  any  improvements  or  preferences  over  the  plans 
with  which  thej  were  familiar.     Of  all  the  States  formed 
since  1790,  Louisiana,  Florida  and  Mississippi,  in  Constitu- 
tions ratified  since  the  war  of  the  rebellion,  alone  give  to  the 
Governor  and  the  Senate  the  power  to  appoint  the  Supreme 
Judges.     Of  the  original  thirteen  States,  seven— New  Hamp- 
shire, Vermont,  Massachusetts,  Rhode  Island,  Connecticut, 
South  Carolina  and  Virginia — still  concede  a  similar  preroga- 
tive to  their  Executive  and  Legislature.    Therefore,  except  in 
ten  States— five  New  England -and  five  Southern— the  Judges 
are  directly  chosen  by  the  people.     That  any  of  the  States, 
at  this  day,  should  vest  the  selection  of  its  Judges  in  the  co- 
ordinate branches  of  Government,  is  explainable  by  reason  of 
the  conservatism  of  the  New  England  States,  many  of  which 
retain  their  original   Constitutions  with  but  slight  amend- 
ments, and  of  the  natural  preference  of  the  Southern  States, 
in  their  Constitutions  adopted  since  the  war,  to  confide  this 
important  function  to  the  Legislature  than  to  the  body  of 
voters  largely  composed  of  emancipated  slaves.    In  Virginia, 
by  the  Constitution  of  1860,  Mississippi,  Constitution  1852, 
and  Louisiana,  Constitution  1832,  the  office  of  Judge  had 
been  declared  elective. 
In  another  important  particular  have  the  people  determined 
rK^^  *^t®  Judiciary  more  within  their  immediate  control: 
The  tenure  of  the  Judge's  office  during  good  behavior  is 
being  abandoned.    In  two  of  the  new  States  only  has  this 
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life-tenure  been  introduced — in  Maine  in  the  Constitation  of 
1820,  and  in  Florida  in  that  of  1868;  and  in  but  three  of  the 
original  Constitutions  has  it  been  retained — Delaware,  Mas- 
sachusetts and  New  Hampshire.  In  Maine  and  New  Hamp- 
shire these  life-tenures  cease  on  the  incumbents  reaching  ser- 
enty  years  of  age.  The  biennial  legislative  appointment  in 
Vermont,  and  the  similar  annual  selection  of  Judges  in  fihode 
Island,  have  operated  almost  in  giving  life-tenures,  but  the 
power  to  determine  the  office  is  retained  to  be  used  if  needed. 
While,  as  it  is  perceived,  there  is  a  prevailing  dislike  to  com- 
mission the  Judges  for  life,  yet  there  is  no  harmony  in  the 
tenure  of  office  prescribed,  it  varving  from  one  year  in  Bhode 
Island  to  fourteen  years  in  New  York. 

In  other  particulars — the  fixity  of  salary,  singleness  of 
office,  and  liabilit^r  to  impeachment — newly-adopted  Ck>n8ti- 
tutions  follow  their  early  models.  Thirteen  of  the  States 
now  give  the  power  to  the  Legislature,  on  a  two-thirds  vote 
of  all  its  memoers,  to  remove  a  Judge:  Kansas,  Constitution 
1859;  Louisiana,  1868;  Ohio,  1861;  Oregon,  1857;  Tennes- 
see. 1870;  West  Virginia,  1872;  Wisconsin,  1848;  CaUfomia, 
1879;  Virginia,  1870;  South  Carolina,  1868;  Massachusetts, 
1780;  North  Carolina,  1876;  while  Maryland,  1867,  North 
Carolina  and  South  Carolina  give  a  like  prerogative  to  the 
Legislature  where  a  Judge  is  incapacitated  by  reason  of 
mental  or  physical  infirmity  or  continued  sickness. 

From  this  review  it  appears,  then,  that  we  of  to-day  have 
cast  aside  the  plan  of  the  men  of  76  with  respect  to  the 
Judiciary  in  these  striking  particulars :  1.  The  people  now 
directly  choose  their  Judges.  2.  They  are  not  willing  that 
the  judicial  power  should  be  wielded  by  any  one  for  life. 
3.  The  Courts  of  Appeal,  consisting  of  the  Oovemor  and  the 
members  of  the  Assembly,  are  abolished. 

To  these  conclusions  one  marked  exception  must  be  borne 
in  mind :  The  National  Constitution,  so  far  as  it  affects  the 
Judiciary,  exists  to-day  in  all  respects  as  it  was  originally 
framed.  The  Judges  of  the  United  States  Supreme  Coart 
are  appointed  and  hold  during  good  behavior. 

In  passing,  let  me  call  attention  to  some  new  features  of 
recent  State  Constitutions,  interesting^  in  this  connection  as 
illustrating  the  tendency  of  the  people  to  exercise  direct  su- 
pervision over  the  management  of  the  Government.  For 
example,  sections  have  been  introduced  disqualifying  a 
Judge  by  reason  of  relationship  with  a  litigant  (Arkansas  aod 
Texas),  prohibiting  his  practicing  law  (Alabama,  Arkansas 
and  California),  regulating  his  exchanging  seats  temporarily 
with  another  Judge,  and  in  some  cases  directing  the  Judges 
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to  note  omissions  and  defects  in  the  laws,  and  report  the  same 
to  tiie  Governor  once  a  year  (Colorado,  1876;  Illinois,  1870). 
Most  of  these  provisions  are  found  in  the  statute-books  of 
other  States,  but  it  is  giving  to  them  an  exaggerated  im- 
portance when  placed  in  the  Constitutions.  But  of  all  the 
assertions  of  popular  control  over  the  Judiciary,  the  most  sur- 
prising was  the  attempt  on  the  part  of  the  Constitutional 
Convention  in  California  to  coerce  the  Judges  to  perform 
their  sworn  duty  bv  declaring  that  they  should  not  receive 
their  salary  until  tney  had  made  oath  that  no  cause  sub- 
mitted had  remained  undecided  for  ninety  days. 

Thus  much  has  been  said  with  respect  to  the  selection, 
tenure  and  salary  of  the  Judges,  so  that  it  clearly  would  ap- 
pear how  the  people  have  changed  their  mind  with  regard 
to  the  Judiciary.  The  study  of  our  history  demonstrates  that 
the  people  have  more  confidence  in  themselves  than  in  their 
representatives,  that  they  are  taking  from  the  Legislature  all 
power  not  necessary  to  the  proper  exercise  of  the  peculiar 
functions  of  that  department.  The  popular  distrust  of  the 
legislative  body  extends  in  a  degree  to  tne  judicial  members. 
Fearful  that  the  representative  chamber  may  encroach  upon 
the  liberties  of  the  masses,  they  have  learned  to  guard  i^ainst 
similar  danger  from  any  other  governmental  agent,  and  have 
determined  to  select  their  Judges  themselves,  and  give  them 
but  a  limited  tenure  of  office.  Another  reason  of  some  weight 
for  this  remarkable  revulsion  of  opinion  concerning  the  Ju- 
diciary lies  doubtless  in  this:  the  Judiciary  has- more  power 
with  respect  to  the  other  departments  than  the  f  ramers  of  the 
original  Constitutions  understood.  This  fact  manifesting  itself 
to  the  people,  thev  have  sought  to  keep  the  exercise  of  l^at 
power  within  safe  bounds,  by  themselves  directing  who 
should  wield  it,  and  for  what  time. 

This  brings  us  to  an  investigation  of  that  power,  to  a  con- 
sideration of  the  relation  of  the  Judiciary  to  the  co-ordinate 
departments  of  government — the  remaining  branch  of  our 
proposed  inquiry. 

Immediately  upon  resolving  to  separate  from  England,  the 
colonists  set  about  forming  local  governments  for  themselves, 
after  the  pattern  with  which  thev  were  familiar,  and  adapted 
to  their  ideas  of  a  republic.  The  governments  were  divided 
into  three  departments :  there  was  no  departure  from  this 
plan.  But,  in  forming  their  first  federal  government  for  the 
united  colonies,  it  is  worthy  of  note  that  this  generally- 
recognized  scheme  was  not  adopted.  There  was  no  judiciary 
power  in  the  Articles  of  Confederation.  This  want  was  de- 
clared by  Hamilton  (Federalists,  XXII  letter)  to  be  the  crown- 
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ing  defect  of  that  instrument.  In  the  Constitution  of  'S?  it 
was  remedied.  And  we  now  have  in  this  country  State  and 
national  judiciaries,  whose  importance  in  the  preservation 
and  growth  of  their  respective  governments  cannot  be  over- 
estimated. Says  T>e  Tocquevifle  (Democracy,  101):  "Con- 
federations have  existed  in  other  countries  besides  America, 
and  republics  have  not  been  established  on  the  shores  of  the 
New  World  alone;  the  representative  system  of  government 
has  been  adopted  in  several  States  of  Europe;  but  I  am  not 
awfiure  that  any  nation  of  the  globe  has  hitherto  organized  a 
judicial  power  on  the  principle  adopted  by  the  AmericaDs." 
^  ^  *  '*  The  judges  appear  to  be  important  political  func- 
tionaries" (101).  Yet  the  Americans  have  carefully  restricted 
the  action  of  Judicial  authority  to  the  ordinary  circle  of  its 
functions  (102).  Moreover,  the  Judges  have  the  right  not  to 
apply  such  laws  as  seem  to  them  unconstitutional  (103).  This 
last  power  is  the  most  distinctive  feature  of  the  American 
Judiciary — they  may  refuse  to  recognize  a  law  on  the  ground 
that  it  is  unconstitutional.  This  seemingly  omnipotent 
authority  arises  out  of  the  existence  among  us  of  written 
fundamental  laws,  called  Constitutions.  It  is  not  found  in 
England,  because  there  they  have  no  such  written  Constitu- 
tions. Parliament  makes  laws,  and  is  supreme;  ' '  it  is  at  once 
a  legislative  and  a  constituent  assembly"  (De  Tocqueville, 
p.  103).  In  France,  when  De  Tocqueville  wrote,  the  Judi- 
ciary were  obliged  to  enforce  the  laws,  as  otherwise  they 
would  ]iave  the  power  of  interpreting  a  Constitution  which, 
according  to  the  French  idea,  was  un^terable;  and  under  the 
present  republic  the  Judiciary  is  but  a  part  of  the  admin- 
istrative branch  of  the  Government. 

This  important  function  of  our  Judiciary  was  not  created 
without  objection.  For  forty  years  of  our  national  existence 
the  power  was  contested  in  different  ways.  The  people  had 
to  be  educated  up  to  the  idea  of  the  Judiciary's  right  to  pass 
all  legislative  acts  in  review  before  the  Constitution.  It  was 
new  in  the  history  of  the  world.  As  will  be  shown  presently, 
Legislatures,  and  even  the  President  of  the  United  Stat^, 
resisted  its  assumption.  The  opponents  to  the  adoption  of 
the  Constitution  of  1787  attacked  that  instrument  on  the 
very  ground  that  this  power  would  be  claimed  under  it,  and, 
in  reply,  drew  from  Hamilton  (Fed.  Letter  LXXVUI)  this 
complete  justification  for  such  claim:  '^Some  peipleiitj 
respecting  the  rights  of  the  Courts  to  pronounce  legislative 
acts  void,  because  contrary  to  the  Constitution,  has  arisen 
from  an  imagination  that  the  doctrine  would  imply  a 
superiority  of  the  Judiciary  to  the  legislative  power.    It  is 
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turned  that  the  authority  which  can  declare  the  acts  of  another 
void  mast  necessarily  be  superior  to  the  one  whose  acts  may 
be  declared  void.  As  this  doctrine  is  of  ^eat  importance 
in  all  the  American  Constitutions,  a  brief  discussion  of  the 
grounds  on  which  it  tests  cannot  be  unacceptable : 

''There  is  no  principle  which  depends  on  clearer  principles 
than  that  every  act  of  a  delegated  authority,  contrary  tb  the 
tenor  of  the  commission  under  which  it  is  exercised,  is  void. 
No  legislative  act,  therefore,  contrary  to  the  Constitution 
can  be  valid.  To  deny  this  would  be  to  affirm  that  the 
deputy  is  greater  than  his  principal;  that  the  servant  is 
above  his  master;  that  the  representatives  of  the  people  are 
superior  to  the  people  themselves;  that  men  acting  by  virtue 
of  powers  may  do  not  only  what  their  powers  do  not  author- 
ize, but  what  they  forbid. 

"  If  it  be  said  that  the  legislative  body  are  themselves  the 
constitutional  judges  of  their  own  powers,  and  that  the  con- 
struction  they  put  upon  them  is  conclusive  upon  the  other 
departments,  it  may  be  answered  that  this  cannot  be  the 
natural  presumption,  where  it  is  not  to  be  collected  from  any 
particular  provisions  in  the  Constitution.  *  *  *  It  is 
far  more  rational  to  suppose  that  the  Courts  were  designed 
to  be  an  intermediate  body  between  the  people  and  the 
Legislature,  in  order,  among  other  things,  to  keep  the  latter 
within  the  limits  assigned  to  their  authority.  *  *  *  The 
interpretation  of  the  laws  is  the  proper  andpeculiar  province 
of  the  Courts.  *  *  *  If  there  should  happen  to  be  an 
irreconcilable  variance  between  the  two,  that  which  has  the 
superior  obligation  and  validity  ought,  of  course,  to  be  pre- 
ferred; in  other  words,  the  Constitution  ought  to  be  preferred 
to  the  statute,  the  intention  of  the  people  to  the  intention  of 
their  agents.     *    *    * 

' '  It  can  be  of  no  weight  to  say  that  the  Courts,  on  the 
pretense  of  a  repugnancy,  may  substitute  their  own  pleasure 
to  the  constitutional  intentions  of  the  Legislature.  This 
might  as  well  happen  in  the  case  of  two  contradictory  stat- 
utes, or  it  might  as  well  happen  in  every  adjudication  upon 
any  single  statute.  The  Courts  must  declare  the  sense  of 
the  law,  and  if  they  shall  be  disposed  to  exercise  Will  in- 
stead of  Judgment,  the  consequence  would  equally  be  the 
substitution  of  their  pleasure  to  that  of  the  legislative  body. 
The  observation,  if  it  proved  anything,  would  prove  that 
there  ought  to  be  no  Judges  distinct  from  that  body.  *' 

The  chief  value  of  this  power  to  declare  a  law  unconstitu- 
tional lies  in  the  protection  which  it  a£fords  the  people  against 
legislative  encroachments.     Nor  is  there   any  peril  to  the 
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Ooyemment  in  giving  sach  a  power  to  the  Jadiciary.  That 
department  is  passive;  its  action  must  be  called  into  opera- 
tion by  a  case  presented  to  it.  The  other  departmente  are 
active;  they  take  the  initiative;  the  Judiciary  never  does.  The 
Legislature  controls  the  purse,  the  Executive  the  sword;  the 
Judiciary  has  no  active  agencies;  it  possesses  judgment  alone. 
There  are,  however,  some  conspicuous  instances  of  refusals  to 
recognize  this  judicial  right  to  determine  the  constitutionality 
of  the  acts  of  the  legislative  department  of  the  GoYemment. 
In  Bhode  Island,  in  1786,  Drevett  v.  fVeedon  (Cooley,  Con.  L. 
161n.),  the  Judges  were  impeached  for  declaring  unconstitu- 
tional a  law  imposing  a  penalty,  without  trial  by  jury,  upon 
any  one  who  refused  to  receive  bills  of  the  State  iBank  as 
specie,  the  colonial  charter  giving  the  right  to  such  trial.  Al- 
though the  Judges  were  acquitted,  they  were  not  re-elected, 
and  more  pliant  tools  elected  to  their  seats.  Again,  in  Ohio, 
in  1807-8,  Calvin  Pease  and  George  Tod  were  impeached  for 
setting  aside  certain  statutes  relative  to  the  jurisdiction  of 
Courts  of  Justices  of  the  Peace.  A  narrative  of  this  trial  con- 
tains the  following:  **  These  decisions,  *  *  *  it  was  in- 
sisted, were  not  only  an  assault  upon  the  wisdom  and  dignity, 
but  also  upon  the  supremacy  of  the  Legislature  which  passed 
the  Act  in  question.  This  could  not  be  endured,  and  the 
popular  fury  against  the  Judges  rose  to  a  very  high  pitch, 
and  the  Senator  from  the  county  of  Trumbull  in  the  Legisla- 
ture at  that  time,  Calvin  Cone,  Esq.,  took  no  pains  to  soothe 
the  offended  dignity  of  the  members  of  that  body,  or  their 
sympathizing  constituents,  but  pressed  a  contrary  line  of 
conduct.  The  Judges  must  be  brought  to  justice,  he  insisted 
vehemently,  and  be  punished,  so  that  others  might  be  terri- 
fied by  the  example  and  deterred  from  committing  similar 
offenses  in  the  future."    Both  Judges  were  acquitted. 

Such  a  scene  as  this  seems  very  strange  to  us,  who  are 
familiar  with  the  daily  exercise  by  the  Courts  of  their  power 
to  declare  void  a  law  as  being  in  violation  of  the  Constita- 
tion.  Nor  were  they  of  frequent  occurrence  in  our  history. 
It  was  early  settled  by  the  Supreme  Court  of  the  United 
States  what  were  the  right  and  duty  of  the  Judiciary,  when 
a  statute  came  in  conflict  with  the  fundamental  law.  The 
case  is  interesting  for  divers  reasons;  it  was  one  of  Chief- 
Justice  Marshall's  first  decisions,  and  it  disposes  of  two 
vastly  important  questions.  The  facts  simply  were:  One 
Marbury,  who  had  been  appointed  by  Adams  and  confirmed 
to  an  office,  applied  to  tne  Supreme  Court  of  the  United 
States  for  a  writ  of  mandamus  to  compel  Jefferson's  Sec- 
retary of    State  to  deliver  to    Marbury    the    commission 
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which  had  been  signed  and  sealed,  but  not  delivered, 
before  President  Adams'  retirement.  Chief-Justice  Marshall 
decided  that  the  writ  could  not  issue  out  of  that  Oouii;;  that 
the  Act  of  (Congress  authorizing  it  was  unconstitutionid,  but 
that  a  Court  having  jurisdiction  over  such  process  could  com- 
pel the  delivery  of  tne  commission.  In  short,  it  was  decided 
that  the  Judiciary  could  compel  the  performance  by  the  Ex- 
ecutive of  his  ministerial  duties,  and  that  the  legislative  acts 
were  subject  to  judicial  scrutiny  and  could  be  set  aside 
{Marburyy.  Madison^  1  Cr.,  158).  This  ruling  greatly  annoyed 
Jefferson;  but,  to  be  consistent,  he  ou^ht  not  to  have  re- 
sented the  decision  of  the  Court  in  setting  aside  the  Act  of 
Congress,  for  he  himself  advocated  similar  doctrines  in  the 
Constitutional  Convention,  when  in  reply  to  the  argument 
that  Congress  should  have  a  veto  power  over  the  enactments 
of  the  State  Legislature,  he  said  that  Congress  should  look  to 
the  judiciary  department  to  set  aside  a  law  that  ought  to  be 
negatived.  (2  Ban.  Form,  of  Con.,  90.)  That  such  a  nega- 
tive does  exist  in  the  Courts  over  the  Legislature  is  now  no 
longer  questioned.  The  power  is  confessedly  very  great; 
upon  its  proper  exercise  the  prosperity  of  the  country,  and, 
is  it  too  much  to  say,  our  destiny,  depends.  The  Judges  aj)- 
preciate  the  gravity  of  their  trust,  and  have  adopted  a  uni- 
form course  in  its  observance  fitted  to  accomplish  the  end 
designed  by  the  granting  of  the  power,  and  to  guard  against 
its  improper  use.  The  constitutionality  of  a  statute  will  not 
be  considered  unless  a  decision  upon  the  point  is  necessary. 
(2Vacfe  Mark  Cases,  100  U.  S.,  96.)  Not  if  there  is  a  reason- 
able doubt.  (Cooley,  §  163.)  Nor  if  the  objection  is  raised 
by  one  whose  rights  the  Act  does  not  affect.  (Id.)  Nor 
i^olely  on  account  of  unjust  or  oppressive  provisionis  which 
are  not  prohibited  by  the  Constitution.  {Id.,  164.)  Nor 
merely  on  the  score  of  expediency  or  policy.  {License  Tax 
Case,  5  Wall.,  469.)  Nor  on  the  ground  that  the  act  in  ques- 
tion is  opposed  to  a  supposed  spirit  pervading  the  Constitu- 
tion. (Cooley,  §171.)  Nor  will  the  motives  of  the  legislators 
be  inquired  into.  {Id.,  187.)  Moreover,  only  the  objec- 
tionable portion  of  a  statute  will  be  set  aside,  if  it  can  be 
separated  from  the  valid  portions.     {Id. ,  177.) 

It  will  be  observed,  therefore,  that,  so  far  from  taking  ad- 
vantage of  this  negative  power  over  the  acts  of  the  Legisla- 
ture, the  Judges  have  used  every  precaution  to  its  careful 
and  just  emplo^ent.  But  while  the  Judiciary  is  thus  care- 
ful of  the  province  of  the  Legislature,  it  will  not  suffer  its 
own  grand  function  to  be  superseded  by  any  subterfuge  of 
that  body.    The  Courts  will  look  to  the  effect  of  a  statute  for 
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the  test  of  its  constitutionality.  {Hertderaon  v.  Mayor  of  New 
York,  92.  U.  8.,  269 ;  ChyLungY.  Freeman,  id.,  275).  Moreover, 
they  will  demand  that  the  prescribed  forms  be  observed  in  the 
ma&ing  of  laws,  and  will  look  to  the  Journals  of  the  Honses  of 
legislation  to  determine  whether  the  Constitutional  reqoiie- 
ments  in  the  passage  of  the  legislative  enactments  have  been 
complied  with.  This  right  of  the  Courts,  not  only  to  declare 
invalid  a  law  regularly  passed,  but  also  to  go  behind  thastat* 
ute-books  themselves  to  inquire  into  the  regularity  of  its 
passage,  has  not  been  conceded  without  opposition.  The 
variance  of  opinion  can  be  realized  from  the  adjudications, 
pro  and  contra,  collated  in  the  recent  case  of  Koehler  v.  Eili, 
17  W.  Jur.,  25,  deciding  the  question  in  harmony  with  the 
statement  above.  That  it  is  a  proper  prerogative  of  the  ju- 
dicial tribunal  is,  however,  now  generally  recognized  throngh- 
out  the  country.  (Cooley,  Const.  Lim.,  g  135  et  seq.)  That 
it  was  not  admitted  without  a  struggle  finds  interesting  illng- 
trationinthe  history  of  California,  the  State  Courts  disckim- 
ing  the  power  in  Sherman  v.  Story,  30  Cal.  253,  and  the 
United  States  Circuit  Court  subsequently  applying  it  in  the 
Railroad  Tax  Cases  on  the  ground  of  manifest  design,  appar- 
ent in  the  Constitution  of  1879,  that  such  was  the  people's 
will. 

Not  only  over  the  Legislature  does  the  Judiciary  have  a 
control,  negative  in  character,  but  to  the  officers  of  the  eieo- 
utive  department,  also,  does  its  power  extend.  This  ques- 
tion was  involved  in  the  Marbury  case,  was  necessarily  con- 
ceded in  Georgia  v.  Stanton,  6  Wall.,  72,  where  Georgia 
sought  to  prevent  the  Secretary  of  War  from  carrying  into 
eiFect  the  Beconstruction  Acts,  was  set  at  rest  in  Kenml  v. 
United  States,  12  Pet.,  where  a  mandamus  was  issued  out  of 
the  Circuit  Court  of  the  District  of  Columbia  to  the  Post- 
master-General, and  in  numberless  instances  has  been  either 
directly  affirmed  or  tacitly  admitted  by  the  State  and  Nar 
tional  Courts. 

The  Judiciary,  therefore,  may  issue  its  process  to  enforce 
the  ministerial  acts  of  the  executive  department,  and  msf 
declare  the  enactments  of  the  Legislature  unconstitatioiuil 
and  void.  This  statement  of  itself  suggests  the  vast  inflo* 
ence  upon  the  country's  prosperity  that  our  Judiciary  most 
have  had  and  still  possesses. 

Connected  with  the  right  to  declare  a  law  unconstitational 
is  the  following  proposition,  which  at  two  several  times  has 
agitated  this  lana :  Where  the  Courts  have  passed  upon  the 
constitutionality  of  a  statute,  are  the  Legislature  and  the  Ex- 
ecutive bound  by  that  ruling  whenever  the  question  may 
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again  arise?  Jackson  insisted  that,  notwithstanding  the 
Courts  had  pronounced  valid  the  Act  creating  the  National 
Bank,  as  he  had  taken  an  oath  to  support  the  Constitution 
his  obligation  required  him  to  determine  for  himself  whether 
that  Act  was  or  was  not  in  violation  of  that  instrument. 

And  Mr.  Evarts,  in  defending  President  Johnson  during 
the  impeachment  trial,  maintained  that  that  Executive's  con- 
duct, .with  respect  to  the  Tenure  of  Office  Act,  was  justifiable, 
he  having  the  risht  to  determine  its  constitutionality,  so  far 
as  his  action  unaer  it  was  affected*  But  this  is  not  the  true 
view  of  the  relations  of  the  co-ordinate  departments  in  this 
particular.  Webster,  in  Jackson's  time,  explained  its  fallacy 
m  language  which  to  hear  is  to  no  longer  doubt.  (3  Web- 
ster's Work,  432  et  acq.) 

The  Executive  is  indeed  bound  by  his  oath  to  support  the 
Constitu  0:on,  and  is  called  upon,  when  a  bill  is  before  him, 
to  exercise  his  judgment  as  to  its  constitutionality;  but  hav- 
ing approved  the  measure,  having  suffered  it  to  become  a 
law,  mereafter  he  is  as  much  bound  by  the  construction  of 
the  Courts  as  any  other  citizen  would  be. 

Pertinent  to  the  consideration  of  the  relation  of  the  Judi- 
ciary to  the  co-ordinate  departments  is  the  exercise  of  judi- 
cial functions  by  the  Legislature.  While  an  extended  treat- 
ment of  this  theme  does  not  belong  to  the  purposes  of  a  paper 
relating  to  the  Judiciary  exclusively,  an  allusion  thereto  can- 
not be  inappropriate,  as  disclosing  the  attitude  of  the  judi- 
cial  department  when  its  domain  has  been  invaded.  When- 
ever legislation,  judicial  in  its  nature,  has  been  brought  to 
the  attention  of  the  Courts,  they  have  uniformly  and  promptly 
declared  it  void. 

This,  therefore,  is  the  position  occupied  hj  the  Judiciary 
of  this  country:  it  restrains  the  Legislature,  it  keeps  the  Ex- 
ecutive to  the  performance  of  his  duties.  In  creating  this 
mighty  tribunal,  it  is  safe  to  affirm  that  the  colonists  gener- 
ally did  not  fully  understand  the  functions  with  which  they 
had  endowed  it.  The  realization  of  what  had  been  done,  to- 
gether with  the  growing  distrust  of  its  own  representatives, 
has  induced  the  people  to  cast  about  the  Judges  those  sup- 

Sosed  safeguards  of  election  to  office  and  limited  tenure  in- 
icated  in  the  course  of  this  paper.  But  the  powers  the  Judi- 
ciary, as  a  governmental  agent,  wields  have  not  been  abridged. 
They  endure  to  be  exerted,  as  in  time  past,  for  the  protec- 
tion of  the  people's  rights  and  the  perpetuation  of  thi0  repub- 
lic, which,  as  history  will  disclose,  it  is  the  proud  distinction 
of  that  body  to  have  placed  on  its  present  firm  foundations. 

F.  P.  Deebing. 
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Supreme  Court  of  Califomia. 


Depabthent  No.  2. 


[Filed  January  26,  1883.] 

No.  8603. 

TRASK,  Bespondent, 

vs. 

THE  CAL.  SOUTHERN  B.  B.  CO.,  Appellant. 

Nbolioknob  —  FblxiOW-sebtantb — Ehoin  BCB — ^Tbaih — Laborbb — Haixa<)ad. 
The  injury  complained  of  oconrred  on  aooonnt  of  the  nnskillfii],  im- 
proper, and  negligenl  manner  in  which  defendant  had  oonstmeCed  its 
raiJroad,  whereby  a  conatmction  train  ran  off  the  track.  Plaintiff 
was  employed  in  leyeling  and  working  on  the  track,  and  reoeiTed  the 
injory  in  going  on  the  constmotion  train  to  the  place  where  he  was 
engaged  in  work.  HM^  conceding  that  plaintiff  and  the  engineer  of 
the  train  were  feUow-eerrants  in  the  same  general  hosinefla,  plainttBT 
did  not  aasame  the  riak  arising  from  the  nnskillfnl,  improp»,  and 
negligent  manner  in  which  defendant's  road  was  constmoted. 

Appeal  from  Superior  Court,  San  Diego  County. 

Cooper  and  Lnice^  lot  appellant. 
Leach  dt  Parker,  for  respondent. 

By  the  CouBT : 

The  demurrer  to  the  complaint  was  properly  oyermled. 

The  point  is  made  that  the  evidence  shows  that  the  plain- 
tifif  was  injured  by  the  negligence  of  the  defendant's  engineer, 
and  that  as  he  was  engaged  in  the  same  general  business 
with  such  engineer,  he  assumes,  in  taking  employment,  such 
a  risk,  and  should  not  be  allowed  to  recover.  But  the  Court 
finds  that  the  injury  was  caused  by  the  unskillful,  improper, 
and  negligent  manner  in  which  the  defendant  constmctea  its 
road. 

Conceding  that  the  point  urged,  as  to  the  relation  of  the 
plaintiff  and  the  engineer,  is  correct,  it  has  no  application  to 
the  facts  as  found.  The  plaintiff  did  not  assume  the  risks 
arising  from  the  unskillful,  improper,  and  negligent  maimer 
in  which  de/eiidanfs  road  was  constructed. 

It  is  said  that  the  evidence  is  not  sufficient  to  sustain  the 
finding  as  to  the  construction  of  the  road  above  stated.  We 
have  examined  the  evidence  and  are  of  opinion  that  it  does 
sustain  the  finding. 

Judgment  and  order  affirmed. 
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Depabtment  No'.  1. 


[Filed  JaDuary  16,  1883.] 

No.  8586. 

WILLAED,  Bespondent, 

vs. 

ABCHEB  ET  AL. ,  Appellants. 

YmBDIOT — DbFENDAIVT  —  PlUBAL  —  SiNOUIilB  — CkMTB  —  LXABB — JUDOMEUT— 

DAMAais — Ebbob.  Plaintiff  brought  suit  against  E.  A.  and  John 
Aroher  for  damages  for  an  alleged  breaoh  of  a  certain  lease  of  land. 
The  answer  of  the  defendant  was  a  general  denial,  the  oomplaint  being 
nnyerified.*  The  case  was  tried  before  a  jnry,  and  a  general  yerdict  ren- 
dered for  the  defendant.  Thereupon  jadgment  was  entered  in  favor  of 
the  defendants,  £.  A.  and  John  Aroher,  for  costs.  There  was  no  mo- 
tion for  a  new  trial,  bnt  afterward  plaintiff  moyed  the  Ooort  to  yaoate 
the  jadgment  on  the  ground  that  the  yerdict  was  for  defendant, 
whereas  the  judgment  entered  was  for  the  defendants.  The  Court 
below  granted  the  motion  and  vacated  the  judgment  for  the  reason 
assigned  in  the  motion.  Held,  it  ought  not  to  have  done  so.  The 
jury  pronounced  on  the  issues  against  the  plaintiff.  Having  done  so, 
the  defendants  were  entitled  to  costs  as  a  matter  of  law.  The  error  or 
defect  in  the  verdict  in  using  the  singular  instead  of  the  plural  of  the 
word  defendant,  did  not  affect  any  substantial  right  of  the  plaintiff, 
and  was  not,  therefore,  any  ground  for  disturbing  the  verdict.  \^0. 
0.  P.,  475) 
Id. — Id.    People  vs.  Sepuloeda  (8  P.  G.  L.  J.,  64),  distinguished. 

Appeal  from  Superior  Court,  Tolo  County. 

J.  Lambert,  for  appellants. 

Ball,  Craig  &  Harding,  for  respondent. 

By  the  Court  : 

Plaintiff  brought  suit  against  E.  A.  and  John  Archer  for 
damages  for  an  alleged  breach  of  a  certain  lease  of  land.  The 
answer  of  the  defendants  was  a  general  denial — the  complaint 
being  unverified.  The  case  was  tried  before  a  jury,  and  a 
general  verdict  rendered  for  defendant.  Thereupon  and  on 
tiie  llth  of  March,  1882,  judgment  was  entered  in  favor  of 
the  defendants,  E.  A.  and  John  Archer,  for  costs.  There 
was  no  motion  for  a  new  trial,  but  on  the  29th  of  May  the 
plaintiff  moved  the  Court  to  vacate  the  judgment  on  the 
ground  that  the  verdict  was  for  defendant,  whereas  the  judg- 
ment entered  was  for  the  defendanta.  The  Court  below  granted 
the  motion  and  vacated  the  judgment  for  the  reason  assigned 
in  the  motion.  It  ought  not  to  have  done  so«  Undoubtedly 
the  jury  pronounced  on  the  issues  against  the  plaintiff*. 
Having  done  so,  the  defendants  were  entitled  to  costs  as  a 
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matter  of  law.  The-  error  or  defect  in  the  verdict  in  usin^ 
the  singular  instead  of  the  plnral  of  the  word  defendant,  did 
not  a£fect  any  substantial  right  of  the  plaintiff,  and  was  not, 
therefore,  any  ground  for  disturbing  the  verdict.  (C.  C.  P., 
Sec.  475.) 

This  case  is  not  like  People  vs.  Sepulveda  (8  Pac.  C.  L.  J., 
64).  That  was  a  criminal  case,  in  which  there  were  two  de- 
fendants jointly  indicted  and  jointly  tried,  and  the  verdict 
returned  was:  ''We  the  jury  find  defendant*'  guilty.  As 
it  could  not  be  ascertained  from  the  verdict  which  one  of  tie 
two  defendants  on  trial  had  been  found  guilty,  the  verdict 
was  held  void  for  uncertainty. 

Order  reversed. 


Depabtment  No.  2. 


[Filed  January  26,  1883.] 

No.  8005. 

• 

SEYMOUR.  Respondent, 

vs. 

WOODS  ET  AL.,  Appellants. 

DisviBBAii  or  AonoN  —  Disobitioh — Obdbb —  Appeai^ — PBixmoi.    Ijq 

oase  there  wha  no  olear  and  manifest  abnse  of  discretion  in  settiBg 
aside  an  order  dismissing  the  caase  for  want  of  proseontion. 

Appeal  from  Superior  Court,  Nevada  County. 

Caldtvell  and  Thorn,  for  appellant. 
O.  S.  Hupp,  for  respondents. 

By  the  Court  : 

The  Court  below  dismissed  this  cause,  on  motion  of  de- 
fendant, for  want  of  prosecution,  and  on  a  further  motion 
set  aside  the  order  of  dismissal.  An  appeal  is  prosecuted 
from  the  last-mentioned  order.  The  ruling  of  the  Superior 
Court  was  liberal,  but  we  cannot  see  that  it  abused  its  dis- 
cretion in  vacating  the  order  of  dismissal.  A  motion  to  set 
aside  an  order  of  dismissal  is  addressed  to  the  sound  dis- 
cretion of  the  Superior  Court,  and  this  Court  is  di^K>sed  to 
sustain  the  ruling  of  the  Court  below,  unless  there  is  a  clear 
and  manifest  abuse  of  discretion.  No  such  clear  and 
manifest  abuse  exists  here,  and  the  order  must  be  aflumed. 
So  ordered. 
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In  Bane. 


ITiled  January  23,  1883.] 

No.  10.764. 

PEOPLE,  Kespondent,  vs.  BAKBF,  Appellant. 

PsBJUBT.  The  infonnation  for  perjury  in  this  ease  held  saffioient,  and  the 
false  teetimony  npon  which  the  charge  is  predicated,  material  to  the 
iflsne  in  the  action,  in  which  it  was  giren.  Bnt  certain  instmctions 
were  calculated  to  mislead  Uie  jury,  on  which  ground  defendant  is  en- 
titled to  a  new  trial. 

Appeal  from  Superior  Court,  San  Francisco. 

Webb  and  Collins,  for  appellant. 
Attomey-Ckneral  Hart,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

An  information  was  filed  against  the  defendant  charging 
him  with  the  crime  of  perjury,  and  conviction  being  had,  an 
appeal  has  been  taken  to  this  Court. 

The  defendant  filed  a  demurrer  to  the  information,  which 
was  overruled  by  the  Court;*  and  the  first  question  presented 
for  our  consideration  relfi^tes  to  the  sufficiency  of  the  infor- 
mation. 

By  Section  118  of  the  Penal  Code  it  is  provided  that 
**  Every  person  who,  having  taken  an  oath  that  he  will  tes- 
tify, declare,  depose  or  certify  truly  before  any  competent 
tribunal,  officer  or  person,  in  any  of  the  cases  in  which  such 
an  oath  may  by  law  be  administered,  willfully  and  contrary  to 
such  oath,  states  as  true  any  material  matter  which  he  knows 
to  be  false,  is  guilty  of  perjury." 

Bishop,  in  his  work  on  Criminal  Procedure,  Yol.  II,  Sec. 
901,  says:  ''The  elements  of  this  offense  to  be  alleged  and 
proved  are: 

"1.     A  judicial  proceeding  or  course  of  Justice; 

"  2.  The  defendant  having  been  sworn  to  give  evidence 
therein; 

"  3.     His  testimony; 

"4.     Itsfalsitjr. 

"  6.    Its  materiality  to  the  issue  or  point  of  inquiry." 

An  examination  of  the  information  upon  which  the  de- 
fendant  was  tried  and  convicted  will  show  that  it  contains  all 
of  the  elements  above  stated  as  constituting  perjury  at  com- 
mon law. 

It  is  averred  therein  that  the  case  of  27ie  People  vs.  Isaac  At, 
Kallochy  charged  with  the  murder  of  oue  Charles  De  Young, 
was  on  trial  in  Uie  Superior  Court  of  the  City  and  County  of 
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San  Francisco,  a  Court  haying  jarisdiction  thereof;  thaton  the 
trial  the  defendant  was  called,  duly  sworn  and  examined,  as  a 
witness  on  behalf  of  the  defense;  that  on  said  trial  he  gave 
certain  evidence,  which  is  set  forth  in  the  information;  that 
such  evidence  was  false;  that  the  defendant  knew  at  the  time 
it  was  given  that  it  was  false;  and  lastly,  that  it  was  mate- 
rial to  the  issue  or  inquiry.  The  materiality  of  the  faba 
evidence  upon  which  the  charge  of  perjury  was  predicated, 
is  questioned  on  the  appeal,  and  we  will  briefly  consider 
it: 

On  the  trial  of  Isaac  M.  Kalloch  for  the  murder  of  Charles 
De  Young,  it  became  a  material  inquiry  in  the  case  whether 
or  not  De  Young  fired  a  shot  at  kalloch  before  the  latter 
fired  at  De  Young,  and  on  that  trial  Barry  testified  that  he 
did.  He -was  then  asked  if  he  (Barry)  had  not  stated  in  a 
conversation  at  a  designated  time  and  place,  and  in  the  pres- 
ence of  certain  persons  named,  that  upon  the  occasion  of  the 
shooting  of  De  Young,  he,  the  said  defendant  Barry,  saw 
Kalloch  fire  the  first  shot?  He  denied  having  made  such 
statement.  Was  this  a  material  inquiiy,  and  could  a  false 
oath  in  respect  to  such  a  matter 'amount  to  perjury? 

The  evidence  of  Barry  that  De  Young  weed  the  first  shot 
was  most  important  and  material,  as  it  tended  to  establish  a 
plea  of  justification  set  u]p  and  ui^ed  on  behalf  of  Kalloch 
as  a  defense  to  the  homicide  with  which  he  was  char^^ 
For  the  purpose  of  impeaching  the  witness  it  was  certainly 
competent  for  the  prosecution  to  prove  that  the  defendant 
had,  on  an  occasion  prior  to  the  trial,  made  the  statement 
imputed  to  him,  and  before  this  could  be  done  it  was  re- 
quired of  the  prosecution  to  lay  a  foundation  for  such  im- 
peachment. This  could  only  be  done  by  calling  the  attention 
of  the  witness  to  the  contradictory  statement  and  interro- 
gating him  respecting  it.  It  therefore  became  a  matter  mate- 
rial to  the  credibility  of  the  witness;  it  was  a  circumstance 
material  to  the  issue  or  point  of  inquiry,  and  a  false  oath  re- 
specting it  was  penury. 

In  the  case  of  Wood  vs.  People  of  the  State  of  New  York  (59 
N.  Y.  123),  it  is  said:  ''  The  indictment  does  not  allege  that 
either  of  the  statements  was  material,  nor  do  they  appNearto 
have  been  so  on  a  comparison  of  the  statements  with  Uie  issnes 
in  the  pleadings  or  by  any  extrinsic  proof.  It  is  not  necessaiy 
,  that  the  false  statement  snould  tend  directly  to  prove  the  issne 
in  order  to  sustain  an  indictment.  If  the  matter  jalsdy  sworn  U> 
ia  circumstantially  material,  or  tends  to  support  and  give  credii 
to  the  tvitness  in  respect  to  the  main  fact,  it  is  perjury.  And  it 
is  equally  perjury  if  the  false  evidence  tends  to  discredit  the 
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vitneBB.  To  the  same  effect  is  the  rule  laid  down  b  j  the  Su- 
preme Court  of  Massachusetts  in  the  case  of  The  Vommon-- 
weoMh  vs.  David  Uiompson  (12  Mass.  225). 

In  the  case  of  Bex  vs.  Oiepe  (1  Ld.  Baymondy  256),  it  was 
said  ''that  it  is  not  necessary  to  appear  in  an  information 
for  perjury  to  what  degree  the  point  in  which  the  man  is 
perjured  was  material  to  the  issue,  for  if  it  is  but  circumstan- 
tially material  it  will  be  perjury.  ^  ^  *  So  if  a  witness 
swears  to  the  credit  of  another  witness,  if  it  be  false  it  will 
be  perjury  if  it  conduce  to  the  proof  of  the  point  at  issue.*' 

It  appears  to  us  to  be  plain,  both  on  principle  and  author- 
ity, that  the  question  whether  the  defendant  Barry  had  made 
the  statement,  respecting  which  he  was  interrogated,  and 
which  statement  he  denied  having  made,  was  material  to  the 
case  on  trial,  and  that  a  false  oath  concerning  the  same  in- 
volved crime  of  perjury. 

But  the  judgment  will  have  to  be  reversed  for  error  in  the 
charge  of  the  Court  to  the  jury.    The  following  is  a  part  of  it : 

''  I  charge  you  that  if  you  believe  from  the  testimony  be- 
yond a  reasonable  doubt  that  there  was  such  trial  in  due 
course  of  law  of  said  Kalloch  in  this  Court,  and  that  defend- 
ant on  such  trial  was  a  witness  duly  sworn  in  the  cause,  and 
that  he  did  testify  in  the  cause,  and  did  in  such  testimony 
willfully,  falsely  and  knowingly  convey  to  the  jury  in  such 
case,  intentionally,  the  idea  and  impression  and  belief,  ac- 
cording to  his  testimony,  that  it  was  not  said  Kalloch,  but  was 
said  De  Young,  who  fired  the  said  first  shot,  and  this  was 
done  knowingly,  willfully  and  intentionally  and  falsely,  for  the 
object,  reason  and  intent,  and  to  the  end  that  said  jury 
should  be  misled  by  his  testimony  that  it  was  said  De  Young, 
and  not  Kalloch,  who  fired  the  first  shot,  *  *  *  and  the 
defendant  in  the  case,  and  for  that  purpose  and  to  that  end, 
did  give  such  testimony,  inconsistent  with  and  contradictory 
to  such  alleged  statements  before  made,  or  alleged  to  have 
been  made,  did  give  it  falsely,  knowingly  and  willfully,  then 
I  charge  vou  that  the  accusation  of  the  information  against 
him  for  the  alleged  perjury  is  as  fully  made  out  as  if  the  pre- 
cise words  had  been  proved  before  you." 

The  Court  did  not  keep  in  view  the  charge  on  which  the 
the  defendant  was  being  tried.  The  accusation  contained  in 
the  information  was  not  that  on  the  trial  of  Kalloch  the  de- 
fendant swore  falselv  as  to  who  fired  the  first  shot,  but  it  was 
simply  a  charge  that  the  defendant  on  that  trial  denied  that 
he  had  on  a  previous  occasion  stated  that  Kalloch  fired  the 
first  shot.  The  question  as  to  who  did  in  fact  fire  the  first 
shot  was  not  the  charge  upon  which  he  was  being  tried. 
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Conceding,  therefore,  for  the  purpose  of  the  argument, 
that  the  defendant  did,  in  his  testimony,  willfnlly,  falsely  and 
knowingly  convey  to  the  jory  on  snch  tnal  the  impression  and 
belief  that  it  was  not  Kalloch,  but  De  Young,  who  fired  the 
first  shot,  yet  he  could  not  have  been  convicted  of  penury 
therefor,  on  that  information,  because  that  was  not  the  false 
oath  with  which  he  was  charged.  The  charge  of  the  Court 
was  clearly  erroneous,  it  was  calculated  to  mislead  the  jury, 
and  on  plain  and  well-established  rules  of  law  it  becomes  oar 
duty  to  reverse  the  judgment. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Thornton,  J.,*Myrick,  J.,  Boss,  J.,  Sharp- 
stein,  J. 

I  concur  in  the  judgment:  McKee,  J. 


In  Bank. 


[Filed  January  26, 1883.] 
No.  8265. 

COLE,  Petitioneb, 

vs. 

SUPERIOB  COUBT,  Etc.,  Eespondent. 

GuABDiAH  AD  Lim  —  Attosmxt — AoTxoH — CoiTBT — ^DAXAon — Cons— Ob- 
DBB — GoMTBAOT — JuBT.  The  Oourt  in  wfaidi  an  action  waa  pending 
and  judgment  obtained  baa  power  to  fix  the  oompenaation  of  the  at- 
torney employed  by  the  guardian  ad  l\t/em,  and  order  the  balance  of  the 
money  collected  by  the  attorney  paid  into  Court 

In. — Id.  In  casea  where  there  ia  no  one  anthoriaed  to  make  a  binding  coa- 
traot.  Section  1021  G.  G.  P.  doea  not  apply. 

Id. — Id.  A  guardian  ad  lUem  cannot  make  a  contract  for  the  payment  of 
compensation  to  an  attorney  which  shaU  absolutely  Innd  tiie  ward  cr 
his  estate. 

Id. — Id.  There  is  no  place  here  for  the  doctrine  of  an  implied  promiae  upon 
the  quardum  meruit.  The  presumption  of  a  promise  is  rebutted  by 
the  fact  that  the  guardian  ad  litem  had  no  power  to  contract  in  such 
manner  as  to  bind  the  assets  of  the  ward,  except  conditionally. 

Id.— Id.  Such  portion,  only,  of  the  money  collected  will  be  the  attorney's 
property  as  the  Gourt  may  fix;  and  until  so  fixed  he  has  no  audi  tight 
of  property  as  is  contemplated  by  the  Constitution.  The  guaiantee 
of  the  right  of  trial  by  jury  doea  not  apply  to  such  a  case  as  thift. 
There  is  no  question  of  fact  for  a  jury  to  try.  The  Court  fixes  the 
amount,  and,  when  ao  fixed,  it  is  settled. 

Be  view. 

E,  D,  Wheeler,  for  petitioner. 

M.  (7.  Hasselt,  for  respondent. 

Myriok,  J.,  delivered  the  opinion  of  the  Court: 
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A  writ  of  reyiew  was  granted,  on  the  application  of  peti- 
tioner, to  review  the  action  of  the  Superior  Court  had  upon 
the  following  state  of  facts : 

Catharine  McKeeyer,  an  insane  woman,  and  John  Mc- 
Seever,  Jane  McEeever  and  Mary  McKeever,  minors,  by 
their  guardian  ad  Ji^em,  Margaret  Hayes,  commenced  an  action 
against  the  Market-street  Bailway  Company  to  recover  dam- 
ages for  the  death  of  Daniel  Mc&eever,  the  husband  of  said 
Catharine  and  the  father  of  said  minors.  The  said  guardian 
ad  litem  employed  the  petitioner,  E.  P.  Cole,  Esq.,  an  attor- 
ney-at-law,  to  commence  and  prosecute  said  action  as  attor- 
ney for  the  plaintiffs.  The  guardian  ad  litem  had  no  means 
with  which  to  pay  the  necessary  expenses  of  the  action,  in- 
cluding costs  and  the  attorney's  fees,  and  Mr.  Cole  under- 
took to  and  did  pay  the  costs.  Such  proceedings  were  had 
in  the  action  that,  on  the  9th  day  of  December,  1880,  judg- 
ment was  recovered  by  the  plaintiffs  against  the  Bailway 
Company  for  $6,601.25  damages,  with  interest,  and  $108.50 
costs,  which  judgment,  on  appeal,  was  affirmed  by  this 
Court.  Upon  the  going  down  of  the  remittitur  an  execution 
was  issued  February  3,  1882,  and  on  the  following  day, 
February  4,  the  Bailway  Company  paid  to  Mr.  Cole  the  sum 
of  17,144.26,  being  the  full  amount  then  due  for  damages, 
interest  and  costs;  and  Mr.  Cole  caused  satisfaction  to  be  en- 
tered. During  the  pendency  of  said  appeal  in  this  Court,  to 
wit,  on  the  28th  day  of  October,  1881,  letters  of  guardian- 
ship of  the  persons  and  estates  of  the  said  minors  were  duly 
issued  by  the  proper  Court,  to  wit,  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  to  Daniel  Sheeriii« 
On  the  4th  day  of  February,  1882,  the  day  on  which  the  at- 
torney received  the  amount  of  the  judgment,  the  said  Daniel 
Sheerin,  as  guardian,  petitioned  the  Superior  Court  in  which 
said  judgment  had  been  rendered  for  an  order  that  Mr.  Cole 
pay  the  money  into  Court,  that  the  Court  fix  his  proper  com- 
pensation. An  order  to  show  cause  was  made  and  serveil. 
On  the  hearing,  the  attorney  admitted  the  reception  of  the 
money,  and  that  he  was  ready  and  willing  to  pay,  to  any  person 
authorized  to  receive  the  same,  the  amount  which  justly  and 
fairly  belonged  to  the  plaintiffs,  but  objected  that  the  Court 
had  no  authority  to  fix  the  compensation  or  to  compel  him  to 
pay  the  money  into  Court.  The  Court  overruled  the  objection, 
and,  after  hearing  testimony,  fixed  the  full  compensation  of 
counsel  for  the  plaintiffs,  for  services  and  expenses,  at  $2,600, 
and  ordered  that  the  amount  received  be  paid  into  the  Court 
by  two  o'clock  of  February  8,  1882.  On  the  9th  day  of 
February,  1882,  Mr.  Cole  paid  into  Court  $4,644.26,  leaving 
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in  his  hands  12,600,  the  amount  fixed  bj  the  Ck>nrt,  and  on 
the  same  day  the  Coort  ordered  that  $3,000  of  the  amoont 
so  paid  be  paid  to  Sheerin,  the  guardian  of  the  minors,  on 
his  giving  a  proper  bond. 

The  question  for  consideration  before  us  is,  as  to  the 
power  of  the  Superior  Court  in  which  the  action  was  pend- 
ing, and  the  judgment  was  obtained,  to  fix  the  compensation 
of  the  attorney  employed  by  the  guardian  ad  litems  and 
order  the  balance  paid  into  Court.  It  is  proper  to  remark, 
that  the  only  objection  appearing  on  the  part  of  the  attorney 
is  as  to  the  power  of  the  Court  to  make  the  order.  It  is 
argued  on  his  behalf  that  the  Court  had  no  power  ' '  to  take 
from  Mr.  Cole's  pocket  money  lawfully  in  his  possession,  and 
that  he  claimed  in  ffood  faith  to  be  his  own,  and  trans- 
fer it  to  the  custody  of  the  Clerk  of  the  Court "  fwe 
quote  from  the  argument];  that  the  Constitution  of  this 
State  guarantees  to  all  tne  right  of.  trial  by  jury,  and 
that  '^no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law;'*  that  he  had  the  right  to  sub- 
mit to  the  jury,  in  a  regular  action  instituted  to  that  end, 
evidence  as  to  what  would  be  a  proper  compensation,  and  to 
have  the  determination  of  the  jury  thereupon. 

By  the  law  of  this  State,  Section  1021  Code  of  Civil  Pro- 
cedure, ''the  measure  and  mode  of  compensation  of  attor- 
neys and  counselors-at-law  is  left  to  the  agreement  expressed 
or  implied  of  the  parties;"  and  in  cases  where  an  attorney  is 
employed  by  a  person  capable  of  making  a  contract,  which 
shall  bind  him  or  those  whom  he  may  represent,  the  attorney 
may  have  his  action  to  recover  the  amount  agreed  upon  in 
the  one  case,  or  the  value  of  the  services  in  tiie  other;  and 
in  such  cases  the  fact  of  the  existence  of  the  contract  and 
the  amount  agreed  upon,  or  the  value,  may  be  submitted  to  a 
jury.  But,  in  cases  where  there  is  no  one  authorized  to 
make  a  binding  contract,  the  section  of  the  Code  above  re- 
ferred to  would  not  apply.  There  must  be  some  one  on 
either  side  authorized  to  contract,  or  there  is,  of  course,  no 
valid  contract.  In  Guniee  vs.  JUaloney^  38  Cal.  85,  this 
Court  held  that  the  administrator  of  the  estate  of  a  deceased 
person  cordd  not  make  a  contract  for  the  payment  of  fees  for 
services  to  be  rendered  by  an  attorney  which  would  bind  the 
estate.  It  seems  to  have  been  conceded  in  that  case  that  the 
administrator  had  power  to  select  an  attorney,  but  such  se- 
lection would  be  made  and  the  services  would  be  rendered 
in  view  of  the  rule  that  the  proper  Court  [in  that  case  the 
Probate  Court]  would  have  the  right  to  pass  upon  and  deter- 
mine the  proper  compensation,     in  the  matter  before  Qfl» 
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neither  of  the  plaintiffs  in  the  action  nnder  consideratiou 
could  have  employed  an  attorney  to  commence  or  prosecute 
the  action — ^neither  could  have  brought  the  action  in  his  or 
her  own  name — each  of  them  was  under  disability;  it  was, 
therefore,  necessary  that  the  action  should  be  brought  by  a 
general  guardian  or  by  a  guardian  ad  litem,  in  the  case  of  a 
general  guardian,  the  appointment  would  have  been  made 
after  due  proceedings  unaer  Article  II,  Chapter  14,  C.  C.  P.; 
in  the  case  of  a  guardian  ad  litem,  the  appointment  would  be 
made  by  the  Court  in  which  the  action  was  pending  or  was 
about  to  be  commenced.  It  is  not  necessary  to  consider,  in 
this  case,  the  powers  of  a  general  guardian  regarding  the 
employment  of  an  attorney;  we  are  now  considering  only  the 
powers  of  a  guardian  ad  litem.  The  guardian  ad  lUem  is  an 
officer  of  the  Court  appointing  him;  his  duties  are  ''to  repre- 
sent the  infant,  insane,  or  incompetent  person  in  the  action 
or  proceeding."  (Code  of  Civil  Procedure,  372.)  He  may 
doubtless,  employ  an  attorney  to  assist  him  in  the  prosecu, 
tion  or  defense  of  the  action,  but  he  may  not  make  a  con- 
tract for  the  payment  of  compensation  which  shall  absolutely, 
bind  the  ward  or  his  estate.  He  is  like  an  agent,  with  lim- 
ited powers.  If  he  collect  the  amount  of  a  money  judgment 
recovered  by  the  plaintiff  in  the  action,  it  should  seem  that, 
from  the  nature  of  his  office,  he  may  be  compelled  to  an  ac- 
counting by  the  Court  from  which  he  received  his  authority. 
The  Court  is,  in  effect,  the  guardian — the  person  named  as 
guardian  ad  litem  being  but  the  agent  to  whom  the  Court,  in 
appointing  him  (thus  exercising  the  power  of  the  sovereign 
State  as  parens  patrice)  has  delegated  the  execution  of  the 
trust;  and  through  such  agent  the  Court  performs  its  duty  of 
protecting  the  rights  of  tne  infant  or  incompetent  person. 
His  powers  are  certainly  no  greater  than  those  of  a  general 
guaraian.  Like  the  latter,  he  may  be  allowed  a  credit  for 
moneys  advanced  or  paid,  out  of  the  fund  collected,  as  rea- 
sonable compensation  for  the  expenses  and  for  the  services 
of  an  attorney.  But  he  has  no  power  by  specific  agreement 
with  the  attorney  to  fix  such  compensation  absolutely.  An 
attorney  accepting  employment  and  rendering  services  under 
such  circumstances,  must  rely  upon  the  subsequent  action  of 
the  Court  in  ascertaining  and  adjudging  proper  compensa- 
tion. He  cannot  determine  the  amount,  nor  can  he  retain 
what  he  or  the  guardian  ad  litem  may  deem  a  proper  sum, 
leaving  it  to  the  general  guardian  to  sue  for  the  excess. 
There  is  no  place  here  for  the  doctrine  of  an  implied  promise 
upon  the  quantum  meruit.  The  presumption  of  a  promise  is 
repelled  by  the  fact  that  the  guardian  had  no  power  to  con- 
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tract  in  such  manner  as  to  bind  the  assets  of  the  ward,  ex- 
cept conditionally.  The  attorney  performing  legal  senicefor 
the  infant  aids  the  Court  in  carrying  oat  its  duty  of  pro- 
tection; he  is  not  only  an  officer  of  the  Court  in  the  general 
sense,  but  is  the  special  agent  through  which  the  Conrt  acts; 
in  this  respect  his  position  being  analogous  to  that  of  an  at- 
torney employed  by  a  general  guardian,  or  by  an  executor  or 
administrator.  In  the  cases  last  referred  to,  the  compensa- 
tion is,  under  our  system  of  laws,  fixed  by  the  Probate  Court. 
The  statute  being  silent  as  to  the  tribunal  which  is  to  fix  the 
compensation  in  case  of  a  guardian  ad  litern,  it  seems  to  rea- 
sonably follow  that  the  Court  placing  him  in  position  and 
making  use  of  his  service  woula  have  the  fixing  of  his  dis- 
bursements and  the  compensation  of  the  attorney  employed. 

The  cases  cited  by  the  petitioner  do  not  apply  to  this  case. 
In  re  Paschal,  10  Wall.,  483,  was  a  case  of  employment  vnth 
poiver  to  contract.  In  that  case  the  party  applying  for  the 
order  that  his  attorney  pay  to  him  the  amount  collected  was 
capable  of  contracting,  and  had  contracted  for  the  employ- 
ment and  for  the  compensation;  and  the  attorney  claimed 
the  right  to  have  his  accounts  with  the  client  fully  adjusted. 
The  Court  held  that  it  would  not,  in  such  a  proceeding,  ad- 
just the  accounts,  but  would  leave  the  party  to  his  action. 
The  Court  did  not  stand  in  any  such  relation  with  the  party 
and  the  attorney,  as  Courts  stand  with  regard  to  infants  and 
and  attorneys  acting  in  their  behalf. 

It  is  urged  that,  by  not  permitting  the  attorney  for  the  in- 
fant to  retain  such  portion  of  the  money  collected  as  he  may 
deem  just,  he  is  deprived  of  his  property  without  due  process 
of  law,  and  is  also  deprived  of  his  constitutional  right  of 
trial  by  jury.  The  error  of  the  petitioner  is  in  supposing 
that  any  specific  portion  of  the  monev  is  his  property.  Such 
portion,  only,  of  the  monej  collected  will  be  his  property  as 
the  Court  may  fix;  and  until  so  fixed,  he  has  no  such  right  of 
property  as  is  contemplated  by  the  Constitution.  In  accept- 
ing the  employment,  be  consented  to  perform  his  duty  with- 
out other  compensation  than  such  as  might  be  allowed  by  the 
Court.  The  guarantee  of  the  right  of  trial  by  jury  does  not 
apply  to  such  a  case  as  this.  There  is  no  question  of  fact 
for  a  jury  to  try.  The  Court  fixes  the  amount,  and  when  so 
fixed,  it  is  settled. 

It  is  also  urged  that  there  was  no  power  to  direct 
money  to  be  paid  on  the  application  of  the  general  guardian; 
that  so  long  as  the  guardian  ad  litem  remained  unrevoked, 
the  general  guardian  had  no  standing  in  regard  to  the  suit 
It  is  sufficient  to  say  that  the  appointment  of  the  guardian  a({ 
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litem  is  made,  as  the  name  of  the  office  indicates,  for  the  pur- 
pose of  the  suit — to  represent  the  ward'tn  tJie  dction.  When 
the  action  is  terminated,  the  amount  recovered  becomes  as- 
sets of  the  ward,  to  be  managed  and  controlled  for  his  bene- 
fit. The  guardian  ad  litem  does  not  manage  the  ward's  gen- 
eral estate,  investing  and  re-investing,  but  such  duties  are 
performed  by  the  general  guardian ;  and  in  order  to  perform 
those  duties,  he  should  have  the  control  of  the  property. 

The  amount  allowed  to  Mr.  Cole  for  his  services  and  dis- 
bursements was  $2,300.  The  costs  recovered  amounted  to 
1108.60.  It  would  thus  appear  that  the  Court  allowed  as 
compensation  for  services  nearly  $2,400;  and  these  amounts 
he  was  permitted  to  retain.  The  Court  certainly  had  power 
to  direct  him  to  pay  over  the  remainder.  Possibly  the  Court 
might  have  had  power,  before  fixing  this  amount  for  his  serv- 
ices, to  require  him  to  pay  over  the  whole  sum  collected,  and 
afterward  make  such  allowances  as  should  be  just,  but  the 
Court  saw  fit  to  make  the  allowance  first,  and  order  the.  bal- 
ance to  be  paid  over.     We  see  no  error. 

Writ  dismissed. 

We  concur:  Morrison,  C.  J.,  Thornton,  J.,  Boss,  J. 

DISSENTING  OPINION. 

It  is  conceded  that  the  guardian  ad  litem  was  authorized  to 
employ  an  attorney  to  prosecute  the  action  for  the  infant 
plaintiffs,  and  that  the  plaintiff  here  was  duly  employed  by 
said  guardian  ad  litem  to  prosecute  said  action,  and  that  he  did 
prosecute  it  to  final  judgment;  and  that  he  received  the  sum 
recovered  and  discharged  said  judgment,  as  he  was  authorized 
to  do.     (C.  C.  P.,  283.) 

And  it  will  probably  be  conceded  that  if  the  parties,  for 
whom  he  appeared  in  the  action  in  which  he  recovered  such 
judgment,  nad  been  adults,  the  Court  in  which  said  action 
was  tried  could  not  in  a  summary  manner  have  determined  the 
'^  measure  and  mode  "  of  his  compensation,  because  that ''  is 
left  to  the  agreement  express  or  implied  of  the  parties.''  (C. 
C.  P.,  1021.)  There  are  cases  in  which  a  Court  will  summa- 
rily compel  an  attorney  to  pay  over  money  which  he  has  re- 
ceived in  satisfaction  of  a  judgment  recovered  by  his  client. 
But  those  are  cases  in  which  it  is  charged  and  made  to  ap- 
pear that  the  attorney  by  not  paying  the  monejr  over  is  acting 
in  bad  faith.  ''It  is  this  misconduct  on  which  the  Court 
seizes  as  a  ground  of  jurisdiction  to  compel  him  to  pay  the 
money  in  conformity  with  his  professional  duty.  The  appli- 
cation against  him  in  such  cases  is  not  equivalent  to  an  ac- 
tion of  debt  or  assumpsit,  but  is  a  ^ruost-criminal  proceed- 
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ing  in  which  the  question  is  not  merely  whether  the  attoiney 
has  receiyed  the  money,  but  whether  he  has  acted  improp- 
erly in  not  paying  it  over.  If  no  dishonesty  appears  the  partj 
will  be  left  to  his  action.     (In  re  PaschairiO  WaU.  483.) 

The  only  qaestion  which  we  have  to  determine  in  this  pro- 
ceeding is,  whether  the  Superior  Court  acted  without  or  in 
excess  of  its  jurisdiction  ?  And  unless  this  case  is  distin- 
guishable from  Paschal's,  this  question  is  not  altogether 
new.  For,  as  we  interpret  the  opinion  in  that  case,  Uie  Court 
distinctly  held  that,  in  the  absence  of  an  allegation  or  proof 
of  bad  faith  on  the  part  of  an  attorney  retaining  money  col- 
lected by  him  for  a  client,  the  Court  would  not  have  juris- 
diction to  proceed  in  a  summary  manner  against  the  attoney 
to  compel  him  to  pay  it  over  to  the  client.  That  it  was  prima 
facie  the  duty  of  the  attorney,  ''after  deducting  his  own 
costs  and  disbursements,"  to  pay  over  the  residue  to  his  cli- 
ent. But  that  for  his  fees  and  disbursements  he  had  a  lien 
upon  the  fund  in  his  hands,  and  was  under  no  obligation  to 

Say  over  anything  beyond  the  amount  remaining  in  his 
ands  after  deducting  the  amount  of  his  fees  and  oisburse- 
ments.  And  that  where  it  appeare4  the  attorney  and  client 
honestly  differed  as  to  the  amount  of  such  fees  and  disburse- 
ments, they  would  be  left  to  the  usual  remedy  at  law.  A 
motion  for  an  order  to  have  an  attorney  pay  over  money 
which  he  has  collected  for  a  client  cannot  be  properly  granted 
unless  the  neglect  or  refusal  to  pay  it  over  be  imputable  to  a 
dishonest  motive.  The  motion  must  be  based  upon  the  mis- 
conduct  of  the  attorney.  That  is  necessary  in  order  to  give 
the  Court  jurisdiction  to  proceed  in  a  summary  manner. 
Such  we  understand  to  be  the  doctrine  of  the  Court  in  rt 
Paschal,  and  it  commends  itself  to  our  judgment. 

But  it  is  contended  that  that  case  differs  materially  from 
this.  In  that  case  the  parties  for  whom  the  attorney  had 
collected  the  money  which  it  was  sought  to  have  him  com- 
pelled to  pay  over  were  adults.  In  this  case  they  are  infants. 
But  it  is  not  contended  that  the  attorney  in  this  case  was  not 
authorized  to  receive  the  money  recovered  and  to  acknowl- 
edge satisfaction  of  the  judgment.  Nor  is  it  contended  that 
he  did  not  have  lien  upon  the  fund  in  his  hands  for  the 
amount  of  his  fees  and  disbursements;  or  that  he  had  no 
right  to  retain  in  his  hands  the  amount  of  said  fees  and  dis- 
bursements. But  it  is  claimed  that  because  the  residue,  after 
deducting  the  amount  of  said  fees  and  disbursements,  would 
belong  to  the  infants,  the  Court  had  jurisdiction  to  proceed 
and  determine  in  a  summary  manner  the  measure  of  compen- 
sation of  their  attorney.   But  the  Legislature,  when  enactbg 
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that  the  manner  and  mode  of  compensation  of  attorneys 
shonld  be  left  to  the  agreement  of  the  parties  express  or  im* 
plied,  did  not  provide  that  in  oases  where  infants  were  par- 
ties the  measure  and  mode  of  compensation  of  their  attor- 
neys should  be  left  to  the  Court  in  which  the  action  was  tried. 

And  there  does  not  seem  to  be  any  very  good  reason  for 
making  any  such  distinction.  It  cannot  be  assumed  that  a 
Judge,  by  proceeding  to  determine,  in  a  summary  manner, 
the  amount  of  compensation  to  which  an  attorney  is  entitled 
for  services  rendered  in  behalf  of  infant  parties,  would  be 
more  favorable  to  the  infants  than  a  jury,  or  that  there  would 
be  less  likelihood  of  justice  being  done  between  the  parties 
after  both  had  had  an  opportunity  of  a  fair  trial  before  a 
Court  and  jury  than  there  would  be  if  the  matter  was  sum- 
marUy  heard  and  determined  by  a  Jndge  upon  motion. 

And  the  general  guardian  who  appears  on  behalf  of  the  in- 
fants in  this  proceeding  could  as  well  have  commenced  an 
action  as  to  have  made  a  motion  for  the  adjustment  of  the 
matter  in  controversy  between  his  wards  and  the  plaintiff 
herein. 

The  analogy  between  this  case  and  one  in  which  a  general 
guardian  of  an  infant  sues  or  defends  for  his  ward,  is  too 
slight  to  warrant  a  Court  in  holding  that  the  rules  which  pre- 
YSdl  in  regard  to  the  employment  and  compensation  of  coun- 
sel by  a  general  guardian  can  be  applied  to  a  case  in  which 
counsel  appears  on  behalf  of  infants  in  an  action  in  which 
they  sue  or  defend  by  a  guardian  ad  litem.  Speaking  of  the 
appointment  of  a  guardian  ad  lUem,  Abbott  says:  '^  Such  an 
appointment  does  not  seem  to  involve  any  relation  of  guar- 
dianship in  any  full  or  significant  sense  of  the  term,  so  little 
is  any  custody  of  person  or  estate  involved.''  (Abbott's 
Law  I>ict.) 

There  is  no  law  which  authorizes  such  a  guardian  to  allow  or 
present  to  a  Court  for  allowance  anv  claim  for  compensation 
of  counsel  for  services  rendered  for  the  ward  of  such  guardian. 

And  in  Smith  vs.  Smith  (69  111.  308),  it  was  distinctly  held 
that,  in  the  absence  of  a  statute  authorizing  it,  the  Court  in 
which  an  action  had  been  tried  in  which  an  infant  appeared 
by  a  guardian  ad  litem  and  an  attorney,  the  fees  of  the 
latter  could  not  be  taxed  by  such  Court,  upon  the  petition  of 
the  guardian  ad  lUem,  but  that  such  fees  could  only  be  recov- 
ered in  the  usual  mode  against  the  general  guardian,  and  col- 
lected out  of  the  infant's  estate.  In  that  case  the  action  in 
which  the  attorney  had  appeared  for  the  infant  involved  the 
title  to  real  estate,  and  the  attorney  did  nofc,  as  in  this  case, 
have  the  fruits  of  the  litigation  in  his  own  hands.     So  that 
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the  qnestion  of  the  right  of  the  attorney  to  hold  on  to  monej 
reooTered  in  an  action  for  an  infant  client  until  his,  the  attor- 
ney's, fees  were  paid,  was  not  involved  in  that  case.  Bnt  by 
parity  of  reasoning  it  would  seem  that  if  in  the  one  case  the 
attornev  must  sue  the  general  guardian  for  his  fee,  in  the 
other  tLe  general  guardian  must  sue  the  attorney  for  such 
amount  as  the  attorney  retained  over  and  above  his  &ir  com- 
pensation ;  that  is,  in  a  case  like  this,  in  which  it  is  not  claimed 
that  the  attorney  withholds  anything  beyond  the  sum  to  which 
he  honestly  believes  himself  entitled. 

If  the  summarv  jurisdiction  of  the  Court  depends,  as  was 
held  in  re  Paschal  (supra)  upon  the  question  of  the  attorney's 
good  faith  in  withholding  \diat  he  claims  to  be  due  him,  it  is 
quite  clear  that  the  Court  below  exceeded  its  jurisdiction  in 
making  the  order  now  before  us,  and  therefore  it  should  be 
annulled.  Sharpstein,  J. 

I  dissent.  The  moneys  collected  by  the  petitioner  in  this 
proceeding,  as  attorney-at-law  for  his  infant  clients,  consti- 
tuted the  estate  of  the  infants.  To  the  possession  of  the 
estate  and  of  the  persons  of  the  infants  the  general  guardian 
was  entitled.  The  guardian  was  subject  to  the  supervision 
and  amenable  to  the  orders  of  the  Superior  Court,  sitting  as 
a  Probate  Court;  and  the  estate  was  a  probate  matter,  over 
which  the  Court  had,  as  a  Probate  Court,  under  Section  5, 
Article  VI,  of  the  Constitution  of  1879,  the  exclusive  juris- 
diction. As  such  it  alone  had  authority  to  ascertain  and  de- 
termine the  pro{>er  amount  of  compensation  to  which  the 
attorney  for  the  infants  was  entitled  for  the  services  which 
he  had  rendered  in  securing  the  estate  of  the  infants;  and 
upon  the  presentation  of  a  petition  or  claim  a^inst  the  estate 
for  such  services,  it  could,  in  the  exercise  of  its  jurisdiction, 
allow  and  order  paid  but  of  the  estate  what  was  just  and  rea- 
sonable. 

But  the  Superior  Court,  sitting  as  a  Court  of  law,  exercis- 
ing its  jurisdiction  over  parties  to  an  action  at  law,  in  which 
a  money  judgment  had  been  rendered  and  satisfied,  had  uo 
jurisdiction  of  the  money,  collected  in  satisfaction  of  the  judg- 
ment, as  part  of  the  estate  of  the  infants.  Nor  had  it  juris- 
diction to  ascertain  and  determine  in  the  action  the  amount 
of  compensation  to  which  the  attorney  for  the  infants,  who 
collected  the  judgment,  was  entitled  for  his  services.  The 
guardian  could  not  make  any  contract  with  the  attorney  which 
would  be  binding  on  the  estate  of  his  wards.  Such  a  con- 
tract, if  made,  would  be,  so  far  as  the  estate  is  concerned, 
null.  (Paige's  Estate,  57  Cal.  238;  Daniduniz  vs.  Sheppard, 
10  Pac.  C.  L.  J.,  542.)  McEes,  J. 
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EXTREME  CRUELTY. 

In  Michigan  a  husband  lately  sought  a  divorce  from  his 
on  the  ground  of  extreme  cruelty.  This  consisted  of  *'  petty  an- 
noyances, complaints  and  fault-finding,*  and  the  disparagement 
of  complainant's  common  sense,  taste  and  judgment."  The  par- 
ties could  not  plead  the  indiscretion  of  youth  as  an  excuse  for 
their  disagreement.  They  had  been  married  thirty-seven  years, 
had  children  and  grand-children,  were  prominent  and  conspicu- 
ous persons  in  society,  and  members  in  good  standing  of  a 
church.  The  Court  denied  the  divorce,  probably  upon  the  theory 
that  quarreling  had  become  a  necessity  of  their  lives,  a  confirmed 
habit  which  their  great  age  would  not  allow  of  discontinuing. 

In  New  Hampshire  a  wife  recently  sought  and  obtained  a  di- 
vorce from  her  husband  on  the  ground  of  extreme  cruelty.  In 
this  case  the  extreme  cruelty  consisted  of  too  much  cohabitation. 
The  Court  did  not  attempt  to  lay  down  any  rule  in  this  regard, 
probably  owing  to  the  paucity  of  such  cases  in  the  reports. 
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Supreme  Court  of  Galifomia. 


In  Bank. 


[Filed  December  29,  I8B2.] 
No.  10,780. 

PEOPLE;  Bespondent,  yb.  TAMKTN,  Appsu.aiit. 

HomaEDB — SkxiF-dirkbb — Justzfioaxxoh — ETioaNos.  It  appeared,  aab* 
Btantially,  that  deceased  had  threatened  to  kill  defendant,  anned 
himself  with  the  avowed  purpose  of  carrying  snoh  threats  into  eseen- 
taon,  and  these  matters  were  eommanicated  to  defendant.  Sabse- 
qnently,  and  after  a  hostile  demonstration  was  made  by  deceased 
toward  defendant,  he  declared  to  defendant  his  nnwillingness  to  take 
any  advantage  of  an  unarmed  man.'snoh  as  he  believed  defendant  to 
be,  and  turned  his  back  upon  defendant  and  begitn  to  walk  away. 
While  deceased  was  in  this  position  with  reference  to  def endaat^  witti 
his  back  to  him  and  in  the  act  of  walking  away  from  him,  defendant 
drew  a  pistol  and  almost  immediately  thereafter  discharged  it  with  fatal 
effect.  Held,  defendant  was  not  justified.  He  was  in  no  immediate 
danger  at  the  time,  and  there  was  no  necessity,  real  or  apparent,  for 
the  deadly  assault. 

Id.— 'IxBTBDCTiOMS.  The  Court  correctly  diarged  the  jury  upon  the  law  of 
self-defense,  conceding  that  the  evidence  t^ided  to  make  out  such  a 
case. 

Id, — Id.  Of  an  objection  to  an  instruction  on  the  subject  of  threatu,  based 
upon  the  use  of  the  word  "solely  " — '*  threats  made  by  the  deceased 
against  the  defendant  are  admitted  in  evidence  solely  to  enable  the 
lury  to  determine  as  to  who  was  the  aggressor  in  the  fatal  enoounter" — 
A«/d,  no  injury  could  have  resulted  to  defendant,  as  a  case  of  sdf- 
defense  was  not  established. 

Id. — LANGUiLOS — ^Tbugkju.  In  the  eye  of  the  law,  insulting  language  is  no 
excuse  for  a  deadly  assault,  '*  and  this  is  so,  even  at  ^nruokee.** 

lD.-^THBXiLtB.  Upon  a  charge  of  homidde,  threats  are  admissible  in  efi> 
dence  for  the  purpose  %f  illustrating  or  determining  the  question  as  to 
who  was  the  assailant  in  the  fatal  encounter;  they  are  also  admissible 
when  they  have  been  communicated  to  defendant,  for  the  pozpose  of 
determining  whether  they,  in  oonneotion  with  the  other  ffcts  and 
circumstances  of  the  case,  were  sufficient  to  excite  reasonable  fean 
in  the  mind  of  defendant. 

Appeal  from  Superior  Oonrt,  Nevada  Oonnty. 

Dibble  &  KiUa  and  Cross,  for  appellant. 
AUomey-Oeneral  Hart^  for  respondent. 

HoBRiBON,  C.  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  prosecuted  by  information  for  the  crime 
of  murder,  and  was  convicted  of  manslaughter.  The  fads 
disclosed  by  the  evidence  in  the  case  clearly  establish  the 
killing,  and  the  only  defense  relied  upon  is  that  of  justifica- 
tion. 
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A  difficulty  occurred  between  the  defendant  and  the  de- 
ceased the  night  before  the  homicide,  in  the  coarse  of  which 
the  deceased  received  a  severe  blow  on  the  head  from  a  pistol 
in  the  hands  of  the  defendant,  and  from  that  time  down  to  a 
few  seconds  before  the  shooting,  the  deceased,  at  short  inter- 
vals, uttered  threats  against  the  life  of  the  defendant,  at  the 
same  time  using  violent  language  and  opprobrious  epithets 
respecting  him. 

We  have  no  doubt  of  the  correctness  of  the  position  taken 
hj  the  learned  counsel  for  the  defense,  that  tnreats  are  ad- 
missible for  the  purpose  of  illustrating  or  determining  the 
question  as  to  who  was  the  assailant  in  the  fatal  encounter, 
and  that  they  are  also  admissible  when  they  have  been  com- 
municated to  the  defendant,  for  the  j^urpose  of  determining 
whether  the  threats,  in  connection  with  the  other  facts  and 
circumstances  of  the  case,  were  sufficient  to  excite  reason- 
able fears  in  the  mind  of  the  defendant.  **  A  person  whose 
life  has  been  threatened  by  another  whom  he  knows,  or  has 
reason  to  believe,  has  armed  himself  with  a  deadly  weapon 
for  the  avowed  purpose  of  taking  his  life  or  inflicting  a  great 
personal  injury  upon  him,  may  reasonably  infer,  when  a  hos- 
tile meeting  occurs,  that  his  adversary  intends  to  carry  his 
threats  into  execution.  The  previous  threats  alone,  now- 
over,  unless  coupled  at  the  time  with  an  apparent  design  then 
and  there  to  carry  them  into  effect,  will  not  justify  a  deadly 
assault  by  the  otner  party.  There  must  be  such  a  demonstra- 
tion of  an  immediate  intention  to  execute  the  threat  as  to  in- 
duce a  reasonable  belief  that  the  party  threatened  will  lose 
his  life  or  suffer  serious  bodily  injuir  unless  he  immediatelv 
defends  himself  against  the  attack  of  his  adversary."  (PeopuR 
vs.  Scoggins,  37  Cal.  683.  See,  also^Peop2e  vs.  Iravia,  66  id. 
261;  Stokes  vs.  Ihe  People,  63  N.  T.  174.) 

We  will  now  examine  the  evidence  for  the  purpose  of  de- 
termining how  far  the  principles  above  stated  apply  to  thd 
present  case.  That  the  deceased  threatened  to  kill  the  defend- 
ant, that  he  armed  himself  with  the  avowed  purpose  of  car* 
rying  such  threats  into  execution,  and  that  all  these  matters 
were  fully  communicated  to  the  defendant,  clearly  appears 
from  the  evidence.  But  the  next  inquiry  is,  whether  the 
<)onduct  of  the  deceased  was  such,  at  the  time  of  the  shoot- 
ing, as  to  justify  or  excuse  the  killing?  Did  the  circum- 
stances occurring  at  the  time  of  the  homicide  show  an  ap- 
parent desi^  on  the  part  of  the  deceased  to  carry  his  threats 
into  execution?  Was  there  any  demonstration  made  by  the 
deceased  showing  an  immediate  intention  to  execute  the 
treats  ?    Was  there  any  ground  for  a  reasonable  belief  that 
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the^  party  threatened  was  about  to  loee  his  life  or  to  suffer 
serious  bodily  injury  unless  he  immediatetv  defended  him- 
self against  the  attack  of  his  adversaiy?  The  followingis, 
in  substance,  the  evidence  touching  upon  the  matter:  The 
witness  Lovem  says:  "Tamkin  and  I  were  walking  down 
street,  when  McClellan  (the  deceased)  hailed  Tamkin  from 
behind.  We  turned  around,  and  McClellan  stood  there 
facing  us.  He  said  to  Tamlan,  'I  suppose  jon  are  as  well 
heeled  as  you  were  last  ni^ht?'  Tamkin  said,  'I  am  not 
heeled.'  McClellan  then  said,  'Go  and  heel  yourself,  fori 
am  fixed.'    Tamkin  said,  'Where  shall  I  go  to  get  fixed?* 

McClellan  said,  'Qo  where  you  d d  please.     It  makes  no 

difference  to  me.  What  did  you  do  to  me  last  night? '  Tam- 
kin said,   'I  really  don't  know.'    McClellan  raised  his  hat^ 

showed  a  scar,  and  said,  'That  is  what  you  did,  you  d n 

son  of  a .'    Tamkin  replied,  'I  am  very  sorry  for  it* 

McClellan  said,  '  Yes,  I  guess  you  are.    I  can  lick  you  anv 

flace  in  the  world,  you  d d,  etc. ;  go  and  heel  yourself, 
don't  want  to  take  any  advantage  of  you.'  He  turned  and 
walked  away,  I  sboVild  judge  fifteen  feet  from  Tamkin,  when 
Tamkin  drew  a  pistol  from  his  right-hand  pocket  and  said, 

*  Yes,  I  am  heeled,  you  d ^n  son  of  a ;  what  do  you 

want  ?'  and  fired  his  pistol.  McClellan  partly  stooped,  drew 
his  pistol  from,  his  right-hand  coat-pocket  as  he  stooped, 
staggered,  and  fired  a  shot  at  Tamkin."  Other  shots  were 
fired  by  both  parties,  but  the  evidence  shows  that  it  was  the  fibrst 
shot  that  inflicted  the  mortal  wound  upon  the  body  of  Mc- 
Clellan. The  ball  penetrated  the  side  of  McClellan,  and  the 
shot  was  fired  before  the  deceased  had  turned  his  face  to  the 
defendant.  Several  witnesses  gave  an  account  of  the  cir- 
cumstances attending  the  shooting,  and  although  differing 
somewhat  in  some  of  the  minor  and  unimportant  details  of 
the  homicide,  there  is,  upon  the  important  and  substantial 
facts,  no  material  difference.  It  is  but  natural  that  several 
persons  witnessing  such  an  occurrence  should  differ  somewhat 
in  the  details  of  the  transaction ;  and  nothing  more  than  a  nat- 
ural discrepancy  is  found  in  the  evidence  in  this  case. 

The  witness  Jaques  testified  that  "McClellan  said:  'I 
won't  take  any  advantage  of  you,  but  vou  go  and  heel  your- 
self,' and  then  turned  square  around  and  started  to  walk 
away. "  There  was  no  conflicting  evidence  upon  the  point 
that,  after  the  hostile  demonstration  was  made  by  McOleUaa, 
he  declared  his  unwillingness  to  take  any  advantage  of  an 
unarmed  man,  such  as  he  believed  the  defendant  to  be,  and 
then  turned  his  back  upon  the  defendant  and  b^[an  to  walk 
away.    It  was  while  the  deceased  was  in  this  position  with 
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leferenoe  to  the  defendant,  with  his  baok  to  him,  and  in  the 
act  of  walking  away  from  him,  that  the  defendant  drew  his 

Jastol  and  almost  immediately  thereafter  discharged  it,  with 
atal  effect,  npon  the  person  of  deceased.  Will  the  law  justify 
or  excuse  him  under  such  a  state  of  facts  ?  We  think  not. 
The  defendant  was  in  no  immediate  danger  at  the  time,  and 
there  was  no  necessity,  real  or  apparent,  for  the  deadly  as- 
sault. The  deceased  could  easily  have  excuted  his  threat,  if 
it  was  really  his  intention  to  take  the  life  of  the  defendant; 
but  after  the  defendant  had  falsely  stated  to  him  that  he  was 
unarmed,  and,  after  all  present  and  immediate  danger  had 
passed,  the  deceased  having  turned  around  to  move  away, 
the  defendant  drew  his  pistol  and  fired  the  fatal  shot.  We 
are  not  familiar  with  any  principle  of  law  that  would  justify  a 
homicide  committed  under  sucn  circumstances.  (See  People 
YS.  CampbeU,  8  Pac.  0.  L.  J.  293,  and  authorities  therein  cited.) 

2.  The  next  point  made  on  behalf  of  the  defendant  is  that 
the  Court  erroneously  charged  the  jury  as  follows:  **  If  the 
killing  was  intentional  it  was  unlawful,  and  there  was  no 
justification  unless  the  killing  was  in  nec&ssary  self-defense, 
as  defined  in  these  instructions."  The  Court  correctly  charged 
the  jury  upon  the  law  of  self-defense,  and,  taking  tne  charge 
as  a  whole,  the  law  upon  this  branch  of  the  case  was  cor- 
rectly ^ven  to  the  jury,  conceding  (which  we  do  not)  that 
the  evidence  tended  to'  make  out  a  case  of  self-defense  or 
justifiable  homicide. 

p.  The  Court  also  instructed  the  jury  as  follows:  ''It  the 
question  as  to  who  commenced  or  brought  on  the  conflict  in 
which  the  deceased  lost  his  life  is  in  doubt,  threats  made  by 
the  deceased  against  the  defendant  are  admitted  in  evidence 
8olely  to  enable  the  jury  to  determine  as  to  who  was  the  ag- 
gressor in  the  fatal  encounter."  The  objection  is  to  the 
word  ''solely"  in  the  foregoing  instruction;  and  it  may  be 
that  the  instruction  in  a  proper  case  should  not  contain  such 
a  limitation.  But  having  held  that  the  evidence  failed  to 
establish  a  case  of  self-defense,  no  injury  could  have  resulted 
to  the  defendant  from  the  instruction  as  given. 

4.  Witnesses  were  asked  if  such  language  as  was  used  by 
the  deceased  to  the  defendant  the  night  before  the  homicide 
"  was  not  considered  fighting  language  at*  Truckee?"    The 

Question  was  objected  to,  and  the  objection  was  sustained 
y  the  Court.  It  is  sufficient  to  say  that  in  the  eye  of  the 
law,  insulting  language  is  no  excuse  for  a  deadly  assault, 
and  this  is  so,  even  at  "Truckee." 

After  a  review  of  the  whole  case,  we  find  no  error  in  the 
proceedings  sufficient  to  warrant  a  reversal  of  the  judgment. 
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The  law  was  giTen  to  the  mrj  as  f aTorably  for  the  defendant 
as  the  oironmstanoea  of  tne  case  warranted,  and  the  errone- 
ous ralings,  if  any  there  were,  did  not  injure  the  defendant 
in  any  of  his  substantial  rights. 

Judgment  and  order  affirmed. 

We  oonour:  Boss,  J.,  Mjriok,  J.,  MoEee,  J.,  Thornton,  J. 


Depabtmbnt  No.  S. 


pPiled  December  30,  1882.J 

No.  8682. 

MITGHELL,  Bespondent, 

vs. 
BEOEMAN  XT  al.,  Appellants. 


OoBioKATioH — SiooKBOiiDns — ^Bask — SuBsoxiBBis.  Aetioii  broni^  1llkd«r 
Section  822  of  the  OiTil  Code  against  defendants  as  sabsoiben  to  the 
capital  stock  of  a  corporation  doing  a  oommereial  hanliing  bnsinw, 
against  which  plaintiff  held  an  onsatiBfied  jndgment.  HM,  flie  alU- 
gations  of  the  complaint  (set  forth  in  the  opinion)  are  snffiment 

Id. — Id. — Ultsa.  Yibis.  Plaintiff's  money  was  originally  deposited  in  a 
bank.  Afterward  an  arrangement  was  entered  into  between  snch  bank 
and  the  corporation  of  yr&oh  defendants  were  stockholdezs,  by  the 
terms  of  which  aU  the  assets  of  the  bank  were  assigned  and  ttmnstered 
to  the  corporation,  and  thereupon  the  corporation  assumed  all  the  lia- 
bilities of  the  bank.  HM,  as  the  corporation  receiyed  aU  of  the  assetii 
of  the  bank,  which  were  sufficient  to  satisfy  all  the  debts  of  the  bank, 
as  the  corporation  opened  an  account  with  plaintiff,  crediting  her  with 
the  amount  in  suit  in  her  pass-book  as  a  deposit,  and  paid  divideadi 
on  the  same  for  more  than  three  years,  and  of  which  dividends  de- 
fendants received  their  respective  shares  in  proportion  to  the  number 
of  shares  of  stock  subscribed  for  by  them,  it  is  too  late  now  for  the 
stockholders  to  urge  the  defense  of  u2(ra  vires. 

Xd.— In.  To  make  a  person  an  owner,  it  is  not  necessary  that  ha  should 
have  paid  for  his  stock.  A  coix>oration  may  give  credit  for  its  stoek. 
Nor  is  it  necessary  that  certificates  should  have  been  issued.  When  a 
oorporation  has  agreed  that  a  person  shall  be  entitted  to  a  certain  num- 
ber of  shares  in  its  capital,  to  be  paid  for  in  a  manner  agreed  upon, 
and  that  person  has  agreed  to  take  and  pay  for  them  aocordingiy,  he 
becomes  their  owner  by  a  valid  contract,  made  upon  a  valuable  con- 
sideration. 

Id. — Statutb  or  LncxTiLnoMB — ^Diposns.  As  to  the  Statute  of  TiimitaHona, 
the  recent  case  of  Barman  v.  Page  (December  23, 1882)  cited  with  i^ 
proval.  Furt/ker,  Section  348  0.  0.  P.  applies  to  the  case:  "To  ac- 
tions brought  to  recover  money  or  other  property  deposited  with  any 
bank,  banker,  trust  company  or  savings  and  loan  soeieiy,  there  is  no 
limitation." 

Appeal  from  Superior  Court,  Sacramento  County. 

Oadwalader  &  Devlin^  for  appellants. 

OaUin  &  Hambwrger  and  IktgerUmy  for  respondent. 
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M0BBI8ON9  0.  J.,  delivered  the  opinion  of  the  Oourt: 

The  complaint  in  this  case  alleges  that  the  Odd  Fellows* 
Sayings  and  Commercial  Bank  is  a  corporation)  existing 
under  the  laws  of  California  ever  since  the  10th  day  of  Feb- 
maty,  1875,  and  organized  for  the  purpose  of  carrying  on  a 
commercial  banking  business;  that  the  defendants  are  sub- 
scribers to  the  capital  stock  of  the  bank  in  amounts  specified 
in  the  complaint;  that  on  the  31st  day  of  December,  1878, 
the  corporation  above  named  was  indebted  to  the  plaintiff  in 
the  sum  of  $6,625.72,  upon  an  account  for  so  much  money 
at  and  before  that  time  had  and  received  by  the  said  corpo- 
ration from  the  plaintiff  to  and  for  plaintiff  s  use,  and  at  the 
special  instance  and  request  of  said  corporation,  which  sum 
said  corporation  thereafter,  to  wit,  at  tne  place  and  on  the 
day  last  aforesaid,  undertook  and  promised  to  pay  plaintiff 
vhen  it  should  be  thereunto  afterward  requested;  that  plain- 
tiff has  recovered  a  judgment  against  the  corporation  for  that 
amount,  no  part  of  which  has  been  paid;  that  the  defendants 
were,  at  the  time  such  indebtedness  accrued,  stockholders  in 
the  corporation  named;  that  the  corporation  suspended  all 
business  and  closed  its  doors  on  the  21st  day  of  September, 
1878,  since  which  time  it  has  not  resumed  business,  etc. 

The  action  is  brought  under  the  statute,  and  the  allega- 
tions in  the  complaint  are  sufficient.  The  case  has  been  ar- 
gued at  great  length  and  with  much  ability,  but  it  does  not 
seem  to  us  that  the  points  involved  are  of  difficult  solution. 
The  main  leading  facts  are  that  the  corporation  ^the  bank) 
was  doing  a  commercial  banking  business  in  the  city  of  Sac- 
ramento; that  the  plaintiff  deposited  a  certain  amount  of 
money  in  it  which  has  never  been  repaid;  that  the  plaintiff 
brought  an  action  and  recovered  a  judgment  for  the  amount 
aminst  the  bank,  which  judgment  remains  in  full  force  and 
effect.  Whereupon  plaintiff  seeks  to  charge  the  defendants 
in  this  action,  as  subscribers  to  the  capital  stock  of  the  cor- 
poration. 

It  appears,  from  the  evidence  in  the  case,  that  plaintiff  *s 
money  was  originally  deposited  in  the  Odd  Fellows*  Bank  of 
Savings  as  early  as  the  year  1873,  and  that  on  the  first  day 
ol  March,  1876,  an  agreement  was  entered  into  between  the 
two  institutions  above  named,  by  the  terms  of  which  all  the 
assets  of  the  last-named  institution  were  assigned  and  trans- 
ferred to  the  Odd  Fellows'  Savings  and  Commercial  Bank, 
and  thereupon  that  institution  assumed  all  the  liabilities  of 
the  former  oank.  It  is  claimed  that  this  assumption  of  the 
liabilities  of  the  old  bank  by  the  new  one  was  void  for  sev- 
eral reasons.  But  it  is  sufficient  for  us  to  say,  on  this  branch 
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of  the  case,  that  the  new  bank  received  all  of  the  assets  of 
the  old,  which  were  sufficient,  as  appears  from  the  eyidence 
of  Samuel  Poorman,  the  President  of  both  corporations,  to 
satisfy  all  the  debts  of  the  old  bank.  He  was  asked  by  the 
Court  the  following  question:  "Were  all  the  assets  trans- 
ferred to  the  new  bank,  and  were  the  assets  sufficient  to  dis- 
charge the  liability  of  the  Odd  Fellows'  Bank  of  Savings  ?^ 
Ans. — "Well,  I  believe  they  were  more  than  sufficient.  I 
had  been  President  of  the  Odd  Fellows'  Bank  of  Savings  for 
a  considerable  time  before  that,  and  was  President  of  the 
Odd  Fellows'  Savings  and  Commercial  Bank  for  nearly  three 
years  after  that,  and  was  familiar  with  the  assets  and  their 
values. "  It  may  be  added,  if  anything  more  in  this  connec- 
tion is  required,  that  the  new  corporation  opened  an  account 
with  the  plaintiif,  crediting  her  with  the  amount  in  her  pass- 
book as  a  deposit,  and  paid  dividends  on  the  same  for  more 
than  three  years.  Of  these  dividends  the  defendants  received 
their  respective  shares,  in  proportion  to  the  number  of  shares 
subscribed  for  by  them,  and  it  is  too  late  now  for  Ihem  to 
urge  the  defense  of  ultra  vires. 

2.  Another  point  made  in  the  case  is  that  several  of  the 
defendants  never  paid  for  the  whole  amount  of  the  stock  sub- 
scribed for,  and  never  received  certificates  therefor.  But 
"  to  make  him  an  owner,  it  is  not  necessary  that  he  should 
have  paid  for  his  stock.  A  corporation  may  give  credit  for 
its  stock  as  well  as  for  any  other  property  sold  by  it.  Nor  is 
it  necessary  that  certificates  should  have  been  issued.  These 
only  constitute  proof  of  property  which  may  exist  without 
them.  When  the  corporation  has  agreed  that  a  person  shall 
be  entitled  to  a  certain  number  of  shares  in  its  capital,  to  be 
paid  for  in  a  manner  agreed  upon,  and  that  person  has  agreed 
to  take  and  paj  for  them  accordingly,  he  becomes  their 
owner  by  a  valid  contract  made  upon  a  valuable  considera- 
tion." {Chaffin  v.  Cummings,  37  4fe.  83.  See,  also,  Spear 
V.  Crawford,  14  Wend.  20;  TJie  Chester  Glass  Company  v. 
Deivey,  16  Mass.  94;  in  re  South  Mountain  Consolidated 
Mining  Company,  7  Sawyer,  30;  Section  322  Civil  Code.) 

3.  The  Statute  of  limitations  is  relied  on  as  a  defense  to 
this  action.  In  the  recent  case  of  Harmon  v.  Page  ei  aZ.,  No. 
7413  ^December  22, 1882),  this  Department  had  occasion  to 
consiaer  the  application  of  the  above  statute  as  a  defense  in 
favor  of  subscri  oers  to  the  capital  stock  of  a  corporation,  and 
the  authorities  there  referred  to  show  that  the  statute  is  no 
bar  to  the  action.  But  there  is  a  provision  of  the  Code  of 
Civil  Procedure  which  is  conclusive  on  this  point.  Seetion 
848  reads  as  follows:   "To  actions  brought  to  recover  money 


EflTATB  OF  Magbb.  746 

■ 

or  other  property  deposited  with  any  bank,  banker,  tmst 
eompanjy  or  savings  and  loan  society,  there  is  no  limitation.'* 
It  is  tme  iliat  this  action  is  not  brought  directly  against  the 
bank,  bat  is  brought  against  the  subscribers  to  the  capital 
stock  (Sec.  322  Ci^  Code) ;  and  the  section  is  applicable  to 
tills  case. 

Other  points  are  made  in  the  printed  argument  filed  on  be- 
half of  tne  defendants,  but  we  think  that  all  the  real  ques- 
tions iuTolved  in  the  case  have  been  considered  by  us  in  this 
opinion. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Myrick,  J. 

Department  No.  1. 


[FUed  December  15,  1882.] 

No.  8626. 

ESTATE  OF  MAGEE, 

SoooMfliovi — BA8TABB8 — ^Ebtati.  Saez  Magee  and  Elizabeth  Bemond  (bora 
out  of  wedlock)  were  daughters  of  Susan  Magee.  The  mother  de- 
ceased first,  then  Elizabeth  died,  leaying,  lawfal  issue,  a  son — ^Albert 
Bemond.  Then  died  Suez  Magee,  without  issue,  and  the  question 
was,  did  Albert  inherit  her  estate?  HM,  he  did  not.  (Sections  1386, 
1387,  and  1388,  0.  0.) 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

Wright  and  Oglesbv  for  appellant. 
Btratton  and  Stroke  for  respondent. 

MoEiNdTBY,  J.y  delivered  the  opinion  of  the  Court: 

Suez  Magee  and  Elizabeth  Bemond  (bom  out  of  wedlock) 
were  daughters  of  Susan  Magee.  The  mother  deceased  first, 
then  Elizabeth  died,  leaving,  lawful  issue,  a  son — ^Albert 
Ernest  Bemond.  Then  died  Suez  Magee,  without  issue,  and 
the  question  here  is,  did  Albert  Ernest  inherit  her  estate? 
Sections  1387  and  1388  of  the  Civil  Code  read  as  follows: 
"  Section  1387.  Every  illegitimate  child  is  an  heir  of  the 
person  who  in  writing,  signed  m  the  presence  of  a  competent 
witness,  acknowledges  himself  to  be  the  father  of  such  child; 
and  in  all  cases  is  an  heir  of  his  mother,  and  inherits  his  or 
her  estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the 
same  manner  as  if  he  had  been  bom  in  lawful  wedlock;  but 
he  does  not  represent  his  father  or  mother  by  inheriting  any 

E^rt  of  the  estate  of  his  or  her  kindred,  either  lineal  or  col- 
teral,  unless,  before  his  death,  his  parents  shall  have  inter- 
married, and  his  father,  after  such  marriage,  acknowledges 
him  as  his  child,  or  adopts  him  into  his  famOy ;  in  which  case 
Booh '  child  and  eAl  the  legitimate  children  are  considered 
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brothers  and  sisters,  and  on  the  death  of  either  of  them,  bt- 
testate,  and  without  issne,  the  others  inherit  his  estate,  and 
are  heirs,  as  hereinbefore  provided,  in  like  manner  as  if  all 
the  children  had  been  le^timate;  saying  to  the  father  and 
mother,  respeotiyely,  their  rights  in  the  estates  of  all  the 
children  in  like  manner  as  if  all  had  been  legitimate.  The 
issue  of  all  marriages  null  in  law,  or  dissolved  by  divoroe,  art 
•legitimate. 

"  Section  1388.  If  an  illegitimate  child,  who  has  not  been 
acknowledged  or  adopted  by  his  father,  dies  intestate,  with- 
out lawful  issue,  his  estate  goes  to  his  mother,  or  in  case  of 
her  decease  to  her  heirs-at-law.** 

Section  1386  of  the  same-  Code  provides  for  the  order  of 
succession  to  the  estates  of  intestates. 

At  the  common  law  an  heir  is  he  who  is  bom  or  begotten 
in  lawful  wedlock,  and  upon  whom  the  law  casts  the  estate 
in  lands,  tenements,  or  hereditaments  immediately  upon  the 
death  of  his  ancestor.  According  to  this  definition  the  heirs 
of  a  decedent  are  those  persons  enumerated  in  the  first  nine 
subdivisions  of  Section  1386.  It  is  in  this  sense  that  the 
term  must  be  supposed  to  be  used  in  Section  1388,  and 
throughout  the  Civil  Code,  unless  it  clearly  appears  from 
the  immediate  context  that  it  is  employed  in  a  different  sense. 

It  is  distinctly  declared  in  Section  1387  that,  while  in 
illegitimate  child  shall  be  the  ''heir'*  of  his  or  her  mother, 
he  or  she  shall  not  represent  his  or  her  mother,  by  inheriting 
any  part  of  the  estate  of  her  kindred,  "  either  lineal  or  col- 
lateral, unless,**  etc. 

It  is  claimed,  however,  that  **  kindred  "  includes  only  legit- 
imate blood  relations.  A  bastard,  at  the  common  law,  is  imta 
nobody.  (1  Black.  Comm. ,  459.)  Being  nuUittaJUius^  he  can 
have  no  brother  or  sister ,  nor  other  heir  than  of  his  body.  (Go. 
Litt.,  36;  2  Kent,  212.)  It  is  said  that  as,  by  Section  1387, 
the  illegitimate  inherits  his  or  her  mother's  estate,  he  or  she 
inherits  by  representation  all  the  estate  which  tiiie  mother 
would  have  taken  had  she  not  deceased,  with  the  single  ex- 
ception that  he  or  she  does  not  represent  the  mother  (mother 
being  dead)  as  to  the  estate  of  her  legitimate  relations;  and, 
as  a  consequence,  in  the  case  before  us — Elizabeth  Bemond, 
if  she  had  been  living  at  the  time  of  the  death  of  her  sister, 
Suez  Magee,  would  have  taken  as  representative  of  her  de- 
ceased mother,  Susan  Magee.  It  would  follow  that  Albeit 
Ernest,  son  of  Elizabeth,  would  be  the  heir  of  Sues. 

But  the  statute  treats  of  legitimacy  as  a  normal  condition, 
bastardy  as  exceptional.  It  prorides  that  the  child  bom  oii 
of  wedlock  shall  inherit  his  motheT*s  estate,  but  diall  not 
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itpneent  his  motber,  if  she  shall  die  first,  hj  inheriiiiig  any 

Srt  of  the  estate  of  her  kindred.  The  mle  of  the  statute 
parts  from  the  oommon  law  so  far  as  that  the  illegitimate 
takes  the  property  of  which  her  mother  dies  seized  or  pos- 
sessed, no  farther.  It  does  not  contemplate  the  case  of  an 
illegitunate  claiming  to  ''  represent "  her  mother,  who,  when^ 
liying,  was  heir  of  another  illegitimate.  The  sections  of  the 
Oode  are,  of  coarse,  to  be  read  together.  There  is  no  doabt 
tiutt  Section  1386  ^aJthoagh  there  are  no  express  words  con- 
fining its  application  to  snch)  has  reference  to  legitimates 
alone,  and  the  word  "kindred  '*  in  1387  relates  to  the  kin- 
dred there  mentioned.  The  statate  is  intended  to  exhaust 
the  subject,  and  the  right  of  representation  is  conferred  only 
in  the  cases  mentioned  in  1386.  The  declaration  that  an 
illegitimate  ' '  does  not  represent,"  etc.,  in  1387  being  inserted 
«x  abundanticautela. 

Section  1387  of  the  Civil  Code  can  hardly  be  misunder- 
stood. It  provides  that  an  illegitimate  shall  not  ''represent" 
his  deceased  mother,  except  where  his  parents  shall  have 
married,  and  his  father  after  such  marriage  shall  have  adopted 
or  recognized  him.  In  case  of  such  adoption  (the  section 
declares),  the  adopted  child  and  the  legitimate  children  ''are 
considered  as  brothers  and  sisters,"  and  on  the  death  of 
either  of  them  intestate,  without  issue,  the  others  inherit  his 
estate  and  are  heirs,  "  in  like  manner  as  if  all  the  children 
had  been  legitimate."  If  the  parents  of  Suez  and  Elizabeth 
had  married,  and  after  the  marriage,  the  father  had  adopted 
or  acknowledged  both,  Elizabeth  would  have  been  heir  of 
Suez.  But  the  claim,  tiiat — ^both  being  illegitimate — one  in- 
herits the  estate  of  the  other,  through  the  common  mother, 
is  not  supported  by  any  provision  of  the  statute  of  succes- 
sions. 

Judgment  affirmed. 

We  concur:  Boss,  J.,  McKee,  J. 

Depabtment  No.  1. 


[Filed  January  2, 1883.] 

No.  7464. 

ESTATE  OF  SBABBOBO. 

BsfooAnoB  ov  Will — Pbtition — ^Felzmo— JuDai — Oxinnc — Obdsb — Otta- 
TEOW.  Prooeedings  for  the  ireTooation  of  the  probata  of  a  wiU  most  be 
oommenoed  in  the  Oourt  in  which  the  wiU  was  proved  within  one  year 
after  the  probate  (Seo.  1327  0.  0.  P.)  If  the  validity  of  the  will  or 
its  probate  be  not  oontested  within  that  time^  the  validity  and  probate 
.become  final  and  conclusive  upon  aU  parties  interested  in  the  estate, 
eampt  infants  and  persons  of  iinsoand  mind  (Sees.  1333, 1908,O.O.P.) 


748  BsTios  or  Sboommio. 

Id^ — ^Ii>.  PkoeeediagB  for  eo&tetting  the  piobata  of  •  win  m  •  lolt  ia  €ho 
iMtim  of  Ml  action  bj  futies  interested  in  the  eetete  m^ina^  the  ad- 
ministrator, with  the  wiU  annexed,  or  the  execator  of  the  will,  the 
legatees,  deyisees  and  heirs  of  the  estate;  and  they  are  oommeiioed  bj 
ftUng  a  petition  in  the  Ck>Qrt  in  which  the  will  was  prored. 

Id.— Id.  A  petition  is  filed  by  deliTering  it  to  be  filed  to  the  oflloer  of  the 
Ck>art  who  is  entitled  to  reodve  it  for  that  purpose  and  to  the  eustodj 

*  of  it  after  it  has  been  filed.    The  Clerk  of  the  Court  below  was  the 

only  person  entitled  to  the  custody  of  the  petition.  As  custodian  pi 
the  papers  of  a  cause,  he  was,  therefore,  the  only  person  to  whom  the 
petition  could  hsTe  been  presented  or  deliTcred  for  filing;  and  when 
presented,  it  was  his  duty  to  receive  and  indorse  it  filed. 

Id. — ^Id.  As  the  petition  had  not  been,  in  fact,  filed  in  the  Court  within  the 
"  year, "  it  was  too  late  to  file  it  at  all ;  and  the  Court  could  not  legally* 
after  the  expiration  <^  the  time,  by  order,  reliere  the  petittonets  frm 
the  legal  consequences  of  their  own  laches  or  delay.  Time  was  d  the 
essence  of  the  proceedings  commenced  by  the  petitioners. 

Id* — Id.  Presenting  an  unfiled  petition  to  the  Judge  of  a  Court  for  the  pur- 
pose of  obtaining  from  him  an  order  for  a  citation  upon  it,  is  not  filing 
it  in  Court,  nor  the  equiTslent  of  filing  it.  It  is  no  part  of  the  duty 
of  a  Judge  to  reoeiye  a  petition  in  a  cause  for  filiug,  or  to  file  il^  or  to 
make  an  order  for  its  filing,  or  for  issuing  a  citation  npon  it,  nnlw 
some  law  expressly  requires  of  him  the  performance  of  such  a  doty* 

Appeal  from  the  Superior  Goart  of  San  Francisco. 

Burnett  and  Sawyer^  for  appellania. 
Splivalo  and  Huntf  for  respondents. 

McKsE,  J.,  delivered  the  opinion  of  the  Court: 

This  appeal  is  from  certain  orders  and  judgment  entered 
in  a  proceeding  for  rcTOcation  at  the  probate  of  the  last  will 
and  testament  of  G.  Sbarboro,  deceased. 

Proceedings  for  the  revocation  of  the  probate  of  a  will 
must  be  commenced  in  the  Oourt  in  which  the  will  was  proved, 
within  one  ^ear  after  the  probate.  (Section  1327  O.  G.  P.) 
If  the  validity  of  the  will  or  its  probate  be  not  contested 
within  that  time,  the  validity  and  probate  become  final  and 
conclusive  upon  all  parties  interested  in  the  estate  except 
infants  and  persons  of  unsound  mind.  (Sections  133oy 
1908,  G.  G.  r.)  Proceedings  for  contesting  the  probate 
of  a  will  are  a  suit  in  the  nature  of  an  action  by  parties 
interested  in  the  estate  against  the  administrator,  with  the 
will  annexed,  or  the  executor  of  the  will,  the  legatees,  devi- 
sees and  heirs  of  the  estate,  and  thev  are  commenced  by 
filing  a  petition  in  the  Gourt  in  which  t&e  will  was  proved.  A 
petition  is  filed  by  delivering  it  to  be  filed  to  the  officer  of 
the  Gourt  who  is  entitled  to  receive  it  for  that  purpose,  and 
to  the  custody  of  it  after  it  has  been  filed.  The  Glerk  of  the 
Court  below  was  the  only  person  entitled  to  the  custody  of 
the  petition.  As  custodian  of  the  papers  of  a  cause,  he  was, 
iherofore,  the  only  person  to  whom  tne  petition  could  have 
been  presented  for  nling,  and  when  presented,  it  was  his  du^ 
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to  receive  and  indorse  it  filed.    As  matter  of  fact,  the.  peti- 
tion in  the  case  was  delivered  to  the  Olerk  of  the  Oourt  for 
filing  about  9  o'clock  A.  M.  of  the  third  day  of  December, 
1879;  but  the  decree  of  the  Oonrt  admitting  the  will  to  pro- 
bate had  been  entered  on  the  second  day  of  December,  1878, 
and  the  ''year/'  within  which  the  probate  could  be  contested, 
had  run  at  midnight  of  December  2,  1879;  therefore  the  pe- 
tition was  not  filed  in  time,  and  the  validity  of  the  will  and 
its  probate  became  final  and  conclusive  upon  the  petitioners — 
they  being  under  no  legal  disabilities.     However,  the  Olerk 
indorsed  the  petition  as  follows:  ''  Filed  by  order  of  Oourt, 
December  2d,  1879."    But  the  indorsement  was  made  on 
the  4th  day  of  December,  1879,  under  the  following  order, 
made  by  the  Oourt  on  the  same  day:  "  It  is  b^  this  Oourt  or- 
dered that  the  Olerk  of  this  Oourt  mark  the  said  petition  filed 
as  of  December  2,  1879,  and  that  he  make  and  enter  the  said 
order  as  of  the  same  day.*'    That  order  was  made  upon  proof 
'  to  the  satisfaction  of  the  Oourt  that  between  the  hours  of 
seven  and  ei^ht  o'clock  p.  M.  of  December  2, 1879,  the  peti- 
tion, before  it  was  filed  or  presented  to  the  Olerk  for  filing, 
had  been  presented  to  the  J ud^e  of  the  Oourt  at  his  private 
residence,  for  an  order  for  the.  issuance  of  a  citation  upon  it, 
and  for  the  purpose  of  examining  it,  so  as  to*  determine 
whether  the  petitioners  were  entitled  to  the  order;  the  Judge 
retained  the  petition  in  his  possession  until  the  morning  of 
the  third  day  of  December,  1879,  when  he  took  it  to  the  office 
of  the  Olerk  of  the  Oourt,  and,  about  nine  o'clock  a.  m.  of 
that  day,  delivered  it,  with  his  order  for  the  issuance  of  a  ci- 
tation thereon,  to  one  of  the  deputy-clerks  of  the  Oourt,  in 
the  Olerk's  office,  and  verbally  directed  him  to  file  the  same 
as  of  the  2d  of  December,  1879;  but  the  Olerk  did  not,  at  the 
time  of  receiving  the  petition  from  the  Judge,  file  it,  because 
the  attorneys  for  the  administrator  with  the  will  annexed,  being 
present,  objected;  and  on  the  4th  day  of  December,  1879, 
the  Oourt  heard  the  objection  and  overruled  it,  and  made  the 
order  requiring  the  Olerk  to  indorse  the  petition  filed  as  of 
the  2d  day  of  December,  1879,  which  was  accordingly  done. 
The  Oourt  afterward  refused  to  set  aside  its  order,  and  denied 
a  motion  made  to  correct  the  indorsement  of  the  filing  by 
the  Olerk  so  as  to  show  the  true  date  of  the  filing,  but  upon 
the  trial  found  the  facts  as  to^the  presentation  and  filing  of  the 
petition  upon  which  its  order  was  made. 

The  ruling  and  order  of  the  Oourt  were  erroneous.  As  the 
petition  had  not  been,  in  fact,  filed  in  the  Oourt  within  the 
''  year,"  it  was  too  late  to  file  it  at  all;  and  the  Oourt  could 
not  legally,  after  the  expiration  of  the  time,  by  order,  relieve 
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the  petitioners  from  the  legal,  conseqaenoes  of  their  own 
laches  or  delay  Time  was  of  the  essence  of  tiie  proceedings 
commenced  by  the  petitioners.  The  proYisions  of  the  law 
directing  the  proceedings  to  be  had  and  the  time  within  which 
they  might  be  commenced  were,  in  that  regard,  imperatiyey 
not  directory,  for  the  law  declared  the  effect  of  not  commencing 
them  in  time — it  made  the  thing  which  the  proceedings 
were  intended  to  assail  conclusiye  and  unassailable;  and  the 
Ooort  in  which  the  proceedings  were  began  had  no  author- 
ity, by  order  or  otherwise,  to  direct  that  to  be  done  which 
had  not,  in  fact,  been  done,  or  to  adjudge  that  which  the  law 
pronounced  conclusiye  to  be  vaiid  and  void.  Presenting  an 
unfiled  petition  to  the  Judge  of  a  Court  for  the  purpose  of 
obtaining  from  him  an  order  for  a  citation'  upon  it^  is  not 
filinff  it  in  Court,  nor  the  equivalent  of  filing  it.  It  is  no  part 
of  tne  duty  of  a  Judge  to  receive  a  petition  in  a  cause  for 
filing,  or  to  file  it,  or  to  make  an  order  for  its  filing,  or  for 
issuing  a  citation  upon  it,  unless  some  law  expressly  requires 
of  him  the  performance  of  such  a  duty.  There  was  no  law 
which  required  of  the  Judge  of  the  Court  in  this  case  per- 
formance of  any  one  of  those  acts.  The  duty  of  filing  the 
Eetition,  and  issuing  citation  upon  it,  Vhen  filed,  was  cast  by 
m  upon  the  Clerk  of  the  Court.  ^Sec.  1328  C.  C.  P.)  Being 
purely  ministerial  acts,  they  haa  to  be  done  within  the 
time  prescribed  by  law;  and  as  they  were  not  done  by  the 
proper  officer,  the  rights  of  parties,  which  had  attached  and 
oecome  fixed  by  reason  of  their  non-performance,  could  not 
be  disturbed.  It  was,  therefore,  error  for  the  Court  by  its 
order  to  direct  the  Clerk  to  indorse  on  the  petition  that  it  had 
been  filed  on  a  day  when  it  was  not,  in  fact,  filed,  nor  deliv- 
ered to  him  for  filing.  The  order  to  that  effect  should  have 
been  set  aside  and  the  petition  itself  dismissed. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  McKinstry,  J.,  Boss,  J. 

Depabtmekt  No.  1. 


[Filed  January  2,  1883.] 
No.  7533. 

MOOBE,  Appellant,  vs.  JONES  et  al.,  Bespondbnib. 

Got BBTITBI — OoKMUNirr  PbOPKBTT — HUBBAMD  AHD  WzVB — ^DXKD — Sb^ABAIS 

EsTATB — Pbbsitbcption.  From  the  fact  thai  deeds  were  made  doriim 
ooyertare  in  the  name  of  the  wife,  the  presamption  arises  that  the 
property  thns  aoqaired  was  coinmanity  property,  which,  upon  tiie 
death  of  the  wife,  belonged,  withoat  administration,  to  the  aorviTing 
husband,  who  had  the  right  to  dispose  of  it  (0.  0. 1401.)  Bat  that 
la  a  controvertible  presamption  sabjeot  to  be  rebatted  by  proof  that 
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tkto  wnM&n/HaiKk  matnesB  radted  ia  the  €k«ds  w«i6  paid  o«t  ql  tb« 
Mparate  fands  of  the  wif0»  and  the  pleintiir,  aa  pmohaaer  of  the 
property  from  the  aarTiTing  huaband,  took  with  notioe  tiiat  the  pur- 
dUtfe-mon^  Biay  have  been  paid  by  the  wMb  with  the  moneya  belongs 
Sag  t0  her  a^Miaite  eatote,  and  that  the  property  waa  her  aepaiate 
property. 

lb. — OomnROZiiNO  of  Fuia>a— Tbust— Aokht.  The  fact  that  the  husband 
had  oommingled  the  wife's  money  witti  moneys  of  other  persona  did 
not  divest  her  of  her  rights  to  her  aeparaie  fund.  Oommingiing  it 
with  the  money  of  others  did  not  destroy  it  aa  her  aeparate  property, 
nor  change  the  jelation  of  tmstee  and  cestuy  que  trust  as  to  its  custody, 
to  that  of  debtor  and  creditor. 

Ix>. — Monet.  Money  has  no  ear-marks,  and  for  that  reason  the  mingling  ef 
trust  with  private  fands  can  injnre  no  one. 

Id. — ^EnDBNos—DsoiiABATioiis.  Declarations  by  the  husband  to  parties  that 
the  money  with  which  the  property  was  purchased  belonged  to  the  wife 
as  her  separate  property  were  properly  admitted  in  evidence.  The 
declarations  to  that  eifect  to  the  witness  from  whom  the  wife  porohaaed, 
at  the  time  of  the  pnrohaae,  were  part  of  the  res  gesta,  and  those 
made  to  the  other  witnesses  were  admissible,  aa  the  declarations  of  a 
grantor  made  in  relation  to  the  property  while  holding  title  to  it,  as 
against  plaintiff,  his  grantee. 

Appeal  from  Superior  Court,  San  Francisco. 

ShafteTy  Parker  dc  Waiermariy  for  appellant. 
Drovm  dk  BameSy  for  respondents. 

MoKke,  J.J  delivered  the  opinion  of  the  Court: 

In  this  case  it  appears  that  on  the  28th  of  February,  1858, 
John  Sullivan,  being  in  possession  of  the  lot  of  land  in  con- 
troversy, sold  and  conveyed  it  to  Mary  B.  Jones  by  a  deed 
which  recited  a  consideration  of  $2,725.  The  grantee  named 
in  the  deed  was,  at  the  time,  the  wife  of  Edward  Jones. 
IJjpon  the  deed  she  and  her  husband  entered  into  possession 
of  the  lot  and  fenced  it,  and  built  upon  it  a  dwelling-house, 
in  which  the  family  resided.  While  in  possession  applica- 
tion in  the  name  of  the  wife  was  made  to  the  Commissioners 
of  the  Funded  Debt  of  the  City  and  County  of  San  Francisco 
for  title  to  the  lot,  under  the  provisions  of  an  Act  of  the 
Legislature  of  California  approved  April  14,  1862;  and  the 
Commissioners  conveyed  the  lot  in  the  name  of  Mrs.  Jones, 
by  a  deed  reciting  a  consideration  of  $500.  On  the  7th  of 
January,  1864,  Mrs.  Jones  died,  leaving  surviving  her  her 
husband  and  three  children — one  of  whom  has  since  died, 
and  the  other  two  are  the  defendants  and  respondents  in  this 
case. 

On  the  12th  of  April,  1865,  the  surviving  husband  con- 
veyed the  premises  by  deed  to  the  plaintiff  and  appellant, 
who  brought  the  action  in  this  case  against  the  children  to 
quiet  his  title  to  the  lot. 
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From  the  fact  that  the  Sullivan  deed  and  the  deed  by  the 
Commissioners  of  the  Funded  Debt  were  made  during  coyert- 
ure,  in  the  name  of  the  wife,  the  presumption  arises  that  the 
property  thus  acquired  was  community  property,  which, 
upon  the  death  of  the  wife,  belonged,  without  administration, 
to  the  surviving  husband,  who  had  the  right  to  dispose  of  it 
(Sec.  1401 C.  C.) ;  but  that  was  a  controvertible  presumption, 
subject  to  be  rebutted  by  proof  that  the  consideration 
moneys,  recited  in  the  deeds,  were  paid  out  of  the  separate 
funds  of  the  wife;  and  the  plaintiff,  as  purchaser  of  the 
property  from  the  husband,  who  was  not  named  in  the  deed, 
took  with  notice  that  the  purchase-money  may  have  been 
paid  by  the  wife,  with  the  moneys  belonging  to  her  sepa- 
rate estate,  and  that  the  property  was  the  separate  property 
of  the  wife.  Of  course,  a  contestant  of  the  presumption  that 
property  thus  acquired  is  community  property  must  over- 
come that  presumption  by  satisfactory^  proof  to  the  contrary; 
hence  it  was  incumbent  on  the  defendants  to  establish  that 
the  moneys  which  were  paid  to  Sullivan  and  the  Fund  Com- 
missioners for  the  lot,  were  of  the  separate  estate  of  their 
mother,  to  whom  the  deed  was  made  during  converture. 

The  Court  found  that  the  moneys  with  which  the  lot  was  pur- 
chased and  improved  were  the  separate  estate  of  Mrs.  Jones. 
That  fact  being  established,  the  land  and  premises  were  her 
separate  estate;  and  as  she  died  intestate,  and  seized  of  them 
at  her  death,  they  descended  to  her  heirs — her  surviving 
husband  and  three  children — and  were  vested  in  them  in  the 
following  proportions :  One-third  thereof  in  Edward  Jones, 
the  surviving  husband,  and  two-ninths  in  each  of  the  three 
children — the  death  of  one  of  the  children  afterward  leaving 
the  entire  two-thirds  interest  in  the  surviving  children; 
therefore,  the  plaintiff,  by  his  deed  from  Edward,  took  only 
an  undivided  one-third  interest  in  the  property. 

It  is,  however,  claimed  that  the  evidence  was  insufficient 
to  sustain  the  finding  and  decision  of  the  Court,  that  the 
property  was  purchased  with  the  separate  funds  of  Mrs. 
Jones,  and  that  it  became  her  separate  estate;  but  we  think 
the  proof  abundantly  established    both.     It    was    clearly 
established  that  Mrs.  Jones  had  received,  during  coverture, 
from  the  estate  of  her  father,  Jacob   S.  Moore,  deceased, 
over  $20,000  in  coupons  and  bonds,  bank  certificates  and 
drafts,  the  moneys  realized  from  which  she  deposited  with 
her  husband.     At  the  same  time  the  husband  was  in  the 
habit  of  receiving  moneys  from  many  parties,  which  he  kept 
with  the  money  of  his  own  and  of  Mrs.  Jones  mixed  in- 
discriminately in  his  safe;  and  when  the  property  in  centre- 
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yersy  wad  parchased,  he  paid  for  it  with  money  withdrawn 
frooivihe  mixed  fund.  Bat  the  purchase  was  made  for  her 
and  in  her  name,  and  the  purchase-money  was  paid  out 
of  her  separate  funds  by  the  husband,  as  her  agent,  ''at  her 
desire  and  request,'*  and  it  was,  in  effect,  a  payment  made 
by  herself.  {Drais  v.  Hoaan,  50  Cal.  121.)  llie  fact  that 
the  husband  had  commingled  her  money  with  the  moneys  of 
other  persons  did  not  divest  her  of  her  rights  to  her  separate 
fund.  It  was  in  the  hands  of  the  husband  as  her  agent  and 
trustee,  who  was  entitled  by  law  to  the  control  and  manage- 
ment of  it.  Commingling  it  with  the  money  of  others  did 
not  destroy  it  as  her  separate  property,  nor  change  the  re- 
lation of  trustee  and  cestuy  que  trust  as  to  its  custody,  to 
that  of  debtor  and  creditor:  ''Money  has  no  ear-marks, 
and  for  that  very  reason  the  mingling  of  trust  with  private 
funds  can  injure  no  one.  The  value  being  the  same,  and  it 
being  a  matter  of  the  most  perfect  indifference  whether  parties 
get  the  sa^me  or  other  coin,  so  they  get  the  .sum  to  which 
each  is  entitled,  there  can  result  no  injury  to  any  one. 
Common  sense  will  not  discuss  the  question  of  identity, 
when  nothing  useful  can  result  from  its  determination." 
{Gunter  v.  James,  9  Cal.  660;  Lathrop  v.  Bampton,  31  id.  17.) 

There  was  no  error  in  admitting  in  evidence  declarations 
made  by  the  husband  to  the  different  witnesses  that  the 
money  with  which  the  property  was  purchased  belonged  to 
the  wife  as  her  separate  property.  The  declarations  to  that 
effect  to  the  witness  Sullivan,  from  whom  the  property  was 
purchased,  at  the  time  of  the  purchase,  were  part  of  the  res 
gestce  {People  v.  Vernon,  35  Cal.  49;  Sec.  1850  C.  C.  P.); 
and  those  made  to  the  witnesses  were  admissible  as  the 
declarations  of  a  grantor  made  in  relation  to  the  property, 
while  holding  title  to  it  against  the  plaintiff  as  his  grantee. 
(Sec.  1849  C.  C.  P.;  Ingeraol  v.  Truehody,  40  Cal.  603; 
Stanley  v.  Green,  12  id.  148;  McFadden  v.  Mlmaker,  52  id. 
348.) 

Judgment  and  order  affirmed. 

We  concur:    Boss,  J.,  McKinstry,  J. 

In  Bank. 

[Filed  January  13,  1883.] 
No.  8026. 

MoCBEEBT,  Bespondent,  v.  FULLEB  et  al.,  App^lants. 

JuooMSMT — ^Fo&KXB  Bbootbbt— EjrxoTKmT.  The  matters  in  issue  vere  de- 
termined against  plaintiff  herein  in  a  former  action  brought  against 
him  by  one  Keller,  nnder  whom  defendants  daim  title. 


Laxb  Io^—- Patcbt.  By  the  oertiflMtiaii  and  palmt  the  Ufle  to  Um  land  Ib 
eoniroreny  passed  from  the  United  States  to  the  State.  ThtmSUt 
atf  anthorities  of  tiie  United  SCaUs  were  witiiont  JnrisdietiaB  oter  il 
The  title,  whieh  had  Tested  in  the  State  and  pa«ed  fram  it  to  ths 
I»iaintiir  in  the  former  aotion,  oonld  not  be  diverted  exeept  ^r  indi«ial 
proceedings  to  oanoel  or  resoind  the  patent  for  frand,  nustehe,  or 
misoonstmction  of  the  law  under  which  it  was  issued. 

In.— In.  No  exeontiTe  officer  of  the  United  States  has  authority  to  leeall  or 
lesoind  a  patent,  and  issue  one  to  another  party  few  tlie  save  tnct 

Appeal  from  Superior  Court,  Los  Angeles  County. 

12.  M.  Widney,  for  appellants. 
OovJd  (£  Blanchard,  for  respondent. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 

This  case  arises  out  of  an  action  of  ejectment.  From  the 
record  of  the  case  it  appears  that  the  demanded  premises 
were  selected  by  the  State  of  California  on  the  22d  of  April, 
1868;  that  on  the  29th  of  December,  1869,  the  plaintiff,  Me- 
Creery,  entered  upon  them  and  filed  his  declaratory  state- 
ment in  the  proper  United  States  Land  Office  on  the  28th  of 
November,  1871.  But  on  the  24th  of  November,  1871,  the 
Secretary  of  the  Interior  of  the  United  States  had  approved 
the  selection  which  had  been  made  by  the  State;  and  the 
United  States,  by  patent  of  that  date,  conveyed  the  land  to 
the  State.  After  obtaining  the  patent  the  State  sold  the  land 
to  one  M.  Keller,  and  issued  to  him  a  certificate  of  purchase 
for  the  same,  which  was  afterward  confirmed  by  an  Act  of 
the  Legislature  entitled  "An  Act  for  the  relief  of  purchasers 
of  State  Lands,"  approved  March  27,  1872;  and  on  the  4th 
of  March,  1874,  Keller  obtained  from  the  State  a  patent  for 
the  land. 

Claiming  to  be  owner  in  fee,  Keller,  on  the  24th  of  April, 
1874,  commenced  an  action  of  ejectment  against  McCreery 
to  recover  possession.  By  his  answer  to  the  complaint  in 
that  action  the  defendant  denied  the  ownership  of  Keller, 
and  affirmatively  alleged  that  the  patent  issued  to  the  plain- 
tiff by  the  State  of  California,  and  under  and  by  virtae  of 
which  his  pretended  title  to  the  land  in  controversy  is  set  up 
and  maintained,  was  obtained  by  fraud  and  misrepresenta- 
tion; and  that  the  defendant  had,  on  the  21st  day  of  Decem- 
ber, 1869,  entered  on  the  land  as  a  qualified  pre-emptor,  and 
on  or  about  the  28th  of  November,  1871,  filed,  in  tne  Land 
Office  of  the  district  in  which  the  land  was  situated,  his  decla- 
ration of  intention  to  pre-empt  said  land,  and  that  he  was 
entitled  to  the  possession  of  the  same. 

Upon  these  issues  the  parties  to  the  action  stipulated,  on 
the  30th  of  June,  1874,  "that  judgment  may  be  entered  of 
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this  date  for  the  plaintiff  for  the  possession  of  the  premises 
described  in  the  oompiaint  herein,  bat  without  any  rents  and 
profits  or  damage  for  the  withholding  the  same.  Execution 
18  to  be  stayed  on  this  judgment  for  sixty  (60)  days,  within 
which  time  defendant  may  without  molestation  remove  any 
buildings  or  other  improvements  from  said  premises  for  his 
own  use,  without  further  compensation  therefor.  *'  Judgment 
was  accordingly  entered  in  favor  of  Keller  against  McOreery , 
for  recovery  of  the  possession  of  said  land  and  premises,  to- 
gether with  his  costs  and  disbursements.  Under  that  judg- 
ment Keller  was  put  in  possession  of  the  land;  and,  being  in 
S>ssession,  he  scud  and  conveyed  the  same,  on  the  11th  of 
otober,  1874,  to  Frederick  Fuller,  the  then  husband  of  one 
of  the  present  defendants,  who  entered  into  possession  under 
his  deed,  and  continued  to  reside  on  the  lana  until  his  death, 
in  July,  1876,  since  which  time  his  widow  has  continuously, 
down  to  the  commencement  of  this  action,  on  October  28, 
1879,  occupied  the  land,  cultivating  the  same  within  a  sub- 
stantial inclosure. 

It  will  be  observed  that  the  issues  in  that  action  involved 
not  only  the  validity  of  the  original  selection  of  the  land  by 
the  State,  and  o.f  the  subsequent  proceedings  with  reference 
to  it,  which  culminated  in  tne  certification  of  the  land  over 
to  the  State,  and  the  issuance  of  the  patent  to  the  State,  but 
also  the  validity  of  the  original  entry  on  the  land  by  the  de- 
fendant, as  a  qualified  pre-emptor,  and  the  subsequent  pro- 
ceeding taken  by  him  to  pre-empt  the  same.  These  things 
being  m  issue,  were  all  necessarilv  determined  by  the  judg- 
ment in  favor  of  the  plaintiff*.  No  question  can  arise  as  to 
whether  that  judgment  was  correct  or  erroneous.  Standing 
as  it  does,  as  the  judgment. of  a  Court  of  competent  jurisdic- 
tion, unappealed  from  and  unreversed,  it  is  decisive  of  the 
rights  of  parties  to  the  subject-matter  of  the  action  whether 
it  was  rignt  or  wrong.  Where  issues  are  made  in  a  case  and 
decided,  whether  with  or  without  trial,  the  judgment  is  con- 
clusive between  the  same  parties,  in  any  subsequent  action 
for  the  same  cause,  as  to  all  questions  which  were  directly 
involved  within  the  issues  made,  and  which  were,  or  might 
have  been,  presented  and  decided  {Le  Oiioi  v.  Oovemor,  1 
Johns.  Gas.  436;  Stockton  v.  Ford,  18  How.  418;  MalUmy  v. 
Ho7'an,  49  N.  T.  14;  McClurg  v.  Condit,  27  Minn.  45);  and 
such  questions  cannot  be  again  contested  between  the  same 
parties  in  the  same  or  any  other  Court.  {Hopkins  v.  Lea^  6 
Wheat.  109;  RiAaadl  v.  Place,  94  U.  S.  606.)  As  res  adjtuK- 
ccUa  the  judgment  is  binding  on  aU  tribunals,  and  conclusive 
between  the  parties  and  those  deriving  title  under  them,  as 
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to  the  validity  of  the  certification  of  the  land  over  to  the 
State,  and  of  the  patent  thereto  issued  by  the  United  States 
to  the  State,  and  of  the  patent  granted  by  the  State  to  Keller, 
upon  which  the  judgment  was  founded.  By  the  certification 
and  patent  the  title  to  the  land  passed  from  the  United  States 
to  the  State  of  California.  (Grinnd  v.  J8.  B.  Co.,  103  U.  S. 
742.)  Thereafter  the  authorities  of  the  United  States  were 
without  jurisdiction  over  it.  The  title  which  had  vested  in 
the  State,  and  passed  from  the  State  to  Keller,  the  plaintiff 
in  the  judgment,  could  not  be  divested,  except  by  judicial 
proceedings  to  cancel  or  rescind  the  patent  for  fraud,  mis- 
take or  misconstruction  of  the  law  under  which  it  was  issued. 
(0'Con7ior  v.  Frcisher,  66  Cal.  499,  and  cases  cited.)  No  exec- 
utive officer  of  the  United  States  had  authority  to  recall  or 
rescind  the  patent,  or  to  issue  one  to  another  party  for  the 
same  tract.  (Moore  v.  RobbinSy  96  U.  S.  530.)  The  proceed- 
ings taken  by  McCreery  in  the  Land  Department  ot  the 
United  States,  which  culminated  in  a  patent  to  him  for  the 
same  land,  subsequent  to  the  ac(juisition  of  the  title  by  the 
State,  and  to  the  judgment  against  him  founded  upon  that 
title,  were  therefore  void,  and  conferred  upon  him  no  title. 

It  follows  that  the  judgment  and  order  must  be  reversed 
and  the  cause  remanded,  with  directions  to  the  Court  below 
to  enter  judgment  for  defendants.  | 

I  concur  in  the  judgment:    McKinstry,  J.  j 

CONCURRING   OPINION.  I 

I  concur  in  the  judgment,  on  the  ground  that  the  judgment 
in  Keller  v.  McCreery  is  conclusive  against  the  plamtiff  and 
determinative  of  the  cause  in  favor  of  Fuller,  who  deriyefl 
title  tmder  Keller  by  conveyance  subsequent  to  the  rendition 
of  the  judgment  above  mentioned.  Thornton,  J. 

I  concur  in  the  judgment  and  opinion  of  Mr.  Justice 
Thornton:    Momson,  0.  J. 

In  Bank. 

[Piled  January  13,  1883.] 

No.  10,776. 

PEOPLE,  Kespondent,  v.  SCHMIDT,  Appellant. 

Hoxioms — Imfobmatzon — Haxjok.  **  Malioe  aforethooffht "  is  a  neoenuy 
ingredient  in  the  crime  of  murder,  and  ehoald  be  alleged  in  an  ioi^^ 
mation,  or  words  equivalent  in  their  import  be  sabstitnted. 

Id. — Id.  In  the  information  in  this  case,  nmther  "malice  aforethought" 
nor  words  eqaivalent  thereto  in  their  import  are  naed.  This  is  a  iM 
omission. 

Id.— Id.  The  information  aUeged:  The  said  8.,  on,  etc.,  at,  etc.,  <*willfiinj,  | 

nnlawf ally,  and  felonionsly,  did  shoots  IdLU*  and  mnider  "  H.  8.,  eon- 
traxy,  etc 
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Appeal  from  Superior  Court,  Butte  County. 

Beardoji  dk  Freer  and  Oravea,  for  appellant. 
Attorney-General  HaH,  for  respondent. 

Shabp8T£IN,  J.,  delivered  the  opinion  of  the  Court: 

The  appellant  was  tried  and  found  guilty  of  murder  of  the 
first  degree  upon  an  information  which  alleged  that  he  com- 
mitted the  crime  of  murder  as  follows:  "  The  said  Herman 
Schmidt,  on  the  24th  day  of  June,  1882,  at  the  county  of 
Butte  and  State  of  California,  and  before  the  finding  of  this 
information,  willfully,  unlawfully  and  feloniously  did  shoot, 
kill  and  murder  M.  Schmidt,  contrary  to  the  form,  force  and 
effect  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  State  of 
California. " 

' '  Murder  is  the  unlawful  killing  of  a  human  being  with 
malice  aforethought."  (Pen.  C.  187.)  Malice  aforethought 
is  a  necessary  ingredient  in  the  crime  of  murder,  and  should 
therefore  be  alleged  in  the  indictment.  {People  v.  TJriaa^  12 
Oal.  326;  People  v.  King,  27  id.  507;  People  v.  BaniMa,  38  id. 
699.) 

*'  Words  used  in  a  statute  to  define  a  public  offense  need 
not  be  strictly,  pursued  in  the  indictment  or  information,  but 
other  words  conveying  the  same  meaning  may  be  used." 
(Pen.  C.  958.)  And  in  People  v.  Vance  (21  Cal.  400),  it  was 
held  that  the  words  '  *  willfully,  maliciously,  feloniously  and 
premeditatedly,"  were  equivalent  in  their  import  to  ''malice 
aforethought."  But  the  words  "maliciously  and  ''premed- 
itatedly"  do  not  occur  in  this  information,  and  those  are  the 
very  words,  and  the  only  words,  in  the  indictment  in  People 
V.  Vance,  supra,  which,  in  our  opinion^  were  equivalent  in 
their  import  to  *'  malice  aforethought."  In  People  v.  Steven- 
ton  (2  Cal.  273)  the  Court  said:  " It  is  alleged  that  the  de- 
fendant, at  a  time  and  place  mentioned,  feloniously  assaulted, 
cut  and  stabbed  the  deceased,  and  inflicted  on  him  one  mor- 
tal wound,  of  which  mortal  wound  he  on  the  same  day  died; 
this,  we  think,  is  a  sufficient  statement  of  the  facts  constitut- 
ing the  offense."  By  reference,  however,  to  what  purports 
to  be  a  copy  of  the  indictment,  in  the  statement  of  the  case, 
it  will  be  seen  that  the  indictment  in  that  case  alleged  that 
the  defendants,  ''in  and  upon  one  Abraham  Hostetter,  felo- 
niously, willfully,  and  of  their  malice  aforethought,  did  make 
an  assault,"  etc.  So  that  in  that  case  no  question  could  have 
been  raised  as  to  the  omission  of  the  words  "malice  afore- 
thought," because  they  were  not  omitted.  And  it  was  not  to 
that  question  the  remarks  above  quoted  were  directed. 
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Bishop  says,  it  is  belieTed  that  there  are  no  substitBtea  for 
the  words  "  malice  aforethought"  (2  Cr.  Procedure,  335). 
In  this  State  it  has  been  held  that  there  are  {People  ▼.  Vanoe^ 
9upra).  But  here  it  is  held  that  words  equivalent  in  their 
import  must  be  substituted,  and  in  the  information  before 
us  neither  ''malice  aforethought"  nor  words  equivalent 
thereto  in  their  import  are  used.  This,  according  to  all  the 
authorities,  is  a  fatal  omission,  and  the  judgment  must  be 
reversed. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

We  concur:    Thornton,  J.,  Morrison,  0.  J.,  Boas,  J. 


Depabtmknt  No.  1. 


[Filed  December  15,  1882.] 

No.  8664. 

MONTGOMERY,  Respondent, 

vs. 
MERRILL  ET  AL.,  Appellants. 

braoLTBKOT — MoBTOAOi — AoTioii — Stat  of  Fboouddkib — ham — ISqiaaT — 
FoBKciiOsuBi — Dkhcienot.  After  execution  of  the  mortgage  in  smft 
the  mortgagor  was  adjadged  insolyent  and  a  stay  of  proceedings  or- 
dered. No  jadgment  herein  was  asked  for  for  any  defimency  ailar  a 
sale  of  tl^e  mortgaged  premises  on  foreclosnre.  Held,  the  iosoWen^ 
proceedings  constituted  no  bar  to  plaintifTs  right  to  proceed  to  fore- 
close  his  mortgage  lien. 

In. — Id. — Presumption — Obdkb.  If  the  order  in  insolTsncy  staying  pro- 
ceediDgs  could  be  construed  as  haying  any  effect  upon  the  right  of 
plaintiff  to  sue  for  foreclosure,  the  Court  that  made  it  had  jnriadiotian 
to  modify  it  or  set  it  aside  in  favor  of  a  mortgage  creditor,  so  as  to 
permit  him  to  proceed  by  action  on  the  equity  side  of  the  Oouzt  to 
foreclose;  and  the  presumption  is  that  the  *'  stay  "  was  so  modiilsd 
or  set  aside  as  to  plaintiff  because  the  complaint  avers,  and  it  is  not 
denied,  that  **  the  action  was  brought  by  leave  of  the  Court  first  bad 
and  obtained." 

Id. — Amswbb — HoMK8'nEAi>— Plkadivo— JuDOMiMT.  The  answer  of  defend^ 
ants  admitted  the  allegations  of  the  complaint,  but  affirmatiTe  matter 
as  to  the  insolvency  and  a  declaration  of  homestead  was  set  op  in  bar 
of  plaintiff's  action.    As  to  the  homestead  the  answer  averred:  '*Thal 

on  the  day  of ,  ▲.  d.  18 — ,'*  the  defendant^  as  head  of  a 

family,  had  acquired  a  homestead  interest  in  the  mortgaged  premises, 
by  makiog.  acknowledgiDg  and  flUng,  according  to  law,  '*  on  that 
day,"  a  declaration  of  homestead  upon  the  premises.  Held,  the 
answer  did  not  affirmatively  show  any  existing  claim,  which  had  at* 
tached  prior  to  the  mortgage  lien.  Taken  in  connection  with  the 
admission  by  defendants  of  the  allegations  in  the  complaint  that 
the  ** claim"  asserted  by  defendants  waa  snbsequent  and  aubjeot 
to  the  mortgage,  the  answer  itself  must  be  regarded  as  frivolous.  It 
admitted  every  averment  in  the  complaint  and  contained  no  defense; 
and  the  case  was  one  in  which  it  Was  proper  for  the  Conzi  to  oidet 
judgment  for  plaintiff  upon  the  pleadingn 
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bu — Anrnonr's  Fbb  —  FxtBummon — Jusaitnnr — Ssgitals.  It  mm  the 
duty  of  the  Oonrt  to  fix  the  unonnt  of  the  attorney's  fee.  (State. 
187S-4,  p.  707.)  Preftamably  the  Coart  dieoharged  that  duty.  The 
judgment  rendered  recites  that  there  was  due  the  amount  stated  for 
principal  and  int^reet  upon  the  mortgage  debt,  and  $188.65  for  an  at- 
torney's fee  proTided  in  the  mortgage;  and  the  judgment  to  thateffeot 
▼as  according  to  the  allegations  and  prayer  of  the  complaint. 

I]>. — Id.  In  the  absence  from  the  record  of  anything  to  the  contrary^  it 
mnst  be  presumed  by  the  appellate  Oourt  that  the  Court  below  pro- 
ceeded regularly  in  fixing  the  amount  of  the  attorney's  fee,  and  that 
the  judgment  is,  in  all  respects,  correct. 

Appeal  from  Superior  Court,  Colusa  County. 

J.  T.  Harrington,  for  appellantB. 
H.  if.  ASberry^  for  respondent. 

MoKee,  J.y  delivered  the  opinion  of  the  Oourt: 

This  appeal  is  taken  on  the  judgment-roll,  from  a  final 
judgment  entered  on  the  pleadings  in  the  case.  The  judgment 
was  entered  in  an  action  commenced  December  ^S,  Iml,  to 
foreclose  a  mortgage  given  to  secure  payment  of  a  promissory 
note  and  a  counsel  fee,  at  the  rate  of  5  per  cent,  upon  the 

Erincipal  and  interest  due  upon  the  note  in  case  of  foreclosure. 
D  the  complaint  it  was  alleged  that  the  wife  of  the  mortgagor, 
who  was  named  in  the  complaint  as  a  party  defendant,  had, 
or  claimed  to  have,  some  interest  in  or  lien  upon  the  mort- 
gage premises,  which  she  claimed  to  have  acquired  subse- 
quent and  subject  to  the  mortgage  lien;  and  that,  since  the 
execution  of  the  mortgage,  the  mortgagor  had  become  in- 
solvent, and,  therefore,  against  him  no  judgment  was  asked 
for  any  deficiency  after  a  sale  of  the  mortgage  premises.  By 
the  answer  of  the  defendants  all  the  allegations  of  the  com- 
plaint were  admitted;  but  is  was  affirmatively  averred  that 
the  mortgagor  had  been  adjudicated  insolvent  on  October 
29, 1881,  and  that  all  proceedings  against  him,  as  an  insolvent 

debtor^  had  been  stayed.    Also ,  that  on  the day  of ,  a. 

D.  18-:» — ,"  the  defendant,  as  head  of  a  family,  had  acquired 
a  homestead  interest  in  the  mortgage  premises,  by  making, 
acknowledging  and  filing,  according  to  law,  ''on  that  day,*' 
a  declaration  of  homestead  upon  the  premises. 

Upon  these  pleadings  the  Court  on  motion  gave  judgment 
in  favor  of  the  plaintiff,  according  to  the  prayer  of  his  com- 
plaint, for  the  amount  of  the  principal  and  interest  of  the 
mortgage  debt,  and  1188.66,  ''  attorney's  fee  provided  in  the 
mortgage  "  and  costs;  and  to  this  no  exception  was  taken  by 
the  defendants.  But  it  is  contended  that  the  judgment  is 
erroneous,  because  the  answer  contained  matter  whioh 
operated  .as  a  bar  to  the  maintenance  of  the  action. 
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The  adjndicatibn  of  the  defendant's  insolTencj  did  not 
constitute  a  defense  to  the  action,  nor  did  the  existence  of  a 
stay  of  all  proceedings  against  the  insolvent  debtor  have  that 
effect.     The  action  was  not  brought  against  the  insolvent  to 
recover  a  money  judgment  upon  the  debt;  it  was  brought  to 
obtain  a  decree  of  foreclosure  and  sale  of  the  mortgaged 
premises  for  the  satisfaction  of  the  debt.     As  a  creditor  of 
the  insolvent  debtor,  having  a  mortgage  lien,  the  plaintiff 
had  the  right  when  the  mortgagor  was  adjadged  insolvent, 
to  look  to  the  mortgage  alone,  or  to  prove  the  mortgage  debt 
against  the  estate  of  the  insolvent,  pursuant  to  the  provisions 
of  Section  44  of  the  Insolvent  Act.  (btats.  1880,  p.92.)  Accord- 
ing to  those  provisions  a  mortgage  creditor  of  an  insolvent 
debtor  is  not  permitted  to  prove  his  debt  in  whole,  unless 
he  releases  or  transfers  his  mortgage  to  the  assignee  in  in- 
solvency; nor  in  part,  unless  he  agrees  with  the  assignee 
upon  the  value  of  the  mortgage  premises,   and  the  value 
should  be  less  than  the  mortgage  debt;  or  unless  he  agrees 
that  a  sale  of  the  mortgage  premises  may  be  made,  under  an 
order  of  the  Court,  ''in  such  manner  as  the  Court  may  di- 
rect;" in  such  cases  he  will  be  admitted  to  prove  any  defi- 
ciency.    Or  if  he  releases  or  transfers  his  mortgage  to  the 
assignee,  he  will  be  admitted  to  prove  the  entire  debt  and 
share  in  the  administration  of  the  assets.     But  unless  the 
value  of  the  mortgage  premises  shall  be  ascertained  by  agree- 
ment, or  the  property  itself  shall  be  sold  under  the  directions 
of  the  Court,  or  the  mortgage  shall  have  been  released  or 
transferred  to  the  assi^neeln  insolvency,  it  is  not  permissible 
for  the  mortgage  creditor  to  prove  his  debt  in  whole  or  in 
part,  nor  to  maintain  any  action  against  the  insolvent  debtor 
for  the  collection  of  his  debt.     Such  an  action  would  be 
against  the  policy  of  the  insolvent  law  and  in  violation  of  the 
order  of  the  Court,  which  stayed  all  proceedings  against  the 
insolvent  debtor.     Yet  as  the  assignee  in  insolvency  takes 
only  such  interest  and  rights  as  the  insolvent  debtor  had  in 
the  mortgage  premises,  subject  to  the  mortgage,  the  insolv- 
ency proceedings  do  not  affect  the  right  of  the  mortgagee 
to  foreclose  his  lien;  and  in  this  case  the  mortgagee  relied 
wholly  on  his  mortgage  lien.     B^  his  complaint  he  waived 
personal  judgment  for  any  deficiency  which  might  be  re- 
maining after  execution  of  a  foreclosure  and  sale;  he,  there- 
fore, had  no  debt  or  claim  proved  or  provable  against  the 
estate  of  the  insolvent  debtor,  and  as  his  action  was  not  to 
enforce  the  collection  of  his  debt  out  of  the  assets  of  the  es- 
tate, it  could  not  interfere  with  the  insolvency  proceedings, 
and  the  order  staying  all  proceedings  against  tne  estate  did 
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not  )[»perate  to  {nrevent  the  plaintiff  from  zdaintaining  the 
action. 

Bnt  if  the  order  conld  be  construed  as  having  any  effect 
whatever  upon  the  right  of  the  plaintiff  to  sue  for  foreclosure, 
the  Court  that  made  the  order  had  jurisdiction  to  modify  or 
set  it  aside  in  favor  of  a  mortgage  creditor,  so  as  to  permit 
him  to  proceed  by  action  on  the  equity  side  of  the  Court  to 
foreclose;  and  the  presumption  is  that  the  "stay"  was  so 
modified  or  set  aside  as  to  the  plaintiff,  because  the  com- 
plaint av^Ts,  and  it  is  not  denied,  ''that  the  action  was 
Drought  by  leave  of  the  Court  first  had  and  obtained."  The 
stay  of  proceedings,  therefore,  in  no  way  affected  the  right 
of  the  plaintiff  to  maintain  his  action,  nor  did  it  operate  to 
postpone  the  action  pending  the  insolvency  proceedings. 

Nor  did  the  answer  otherwise  disclose  any  defense  to  the 
action,  or  contain  any  matter  which  would  defeat  or  delay 
the  action.  The  new  matter,  by  which  the  defendants  at- 
tempted to  assert  a  homestead  claim  or  interest  in  the  mort- 
gage premises,  was  not  well  pleaded;  it  did  not  afSrmatively, 
or  otherwise,  show  any  existing  claim,  which  had  attached 
prior  to  the  mortgage  lien.  Taken  in  connection  with  the  ad- 
mission by  the  defendants  of  the  allegations  in  the  complaint 
that  the  ' '  claim"  asserted  by  the  defendants  was  subsequent 
and  subject  to  the  mortgage,  the  answer  itself  must  be  re- 
garded as  frivolous — it  admitted  every  averment  in  the  com- 
plaint, and  contained  no  defense;  and  the  case  was  one  in 
which  it  was  proper  for  the  Court  to  order  judgment  for  the 
plaintiff  upon  the  pleadings.     (Hemme  v.  Hat/8,  55  Cal.  337.) 

And  in  adjudging  that  the  plaintiff  was  entitled  to  the  sum 
awarded  for  an  attorney's  fee,  as  provided  in  the  mortgage, 
there  appears  no  error.  It  was  tne  duty  of  the  Court  to  fix 
the  amount  of  the  attorney's  fee.  (Stat.  1873-74,  p.  707.) 
Presumably  the  Court  discharged  that  duty.  The  judgment 
rendered  recites  that  there  was  due  the  amount  stated,  for 

{>rincipal  and  interest,  upon  the  mortgage  debt,  and  $188.65 
or  an  attorney's  fee,  provided  in  the  mortgage,  and  the 
judgment  to  that  effect  was  according  to  the  allegations  and 
prayer  of  the  complaint  in  the  case.  There  is  no  bill  of  ex- 
ceptions or  statement  on  appeal,  and,  in  the  absence  from 
the  record  of  anything  to  the  contrary,  it  must  be  presumed 
by  the  appellate  Court  that  the  Court  below  proceeded  regu- 
larly in  nxin^  the  amount  of  the  attorney's  fee,  and  that  the 
iudgment  is,  in  all  respects,  correct.  (Hustings  v.  Cunningham, 
35  Cal.  560.) 
Judgment  affirmed. 
We  4umcur :    Boss,  i,,,  McKinstry,  J. 
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Ih  Bank. 


[Filed  JaDiiaiy  12,  1883.1 
No.  10,802. 

Ex  Pabte  cox,  on  Habeas  Corpus. 

VmouLTUBB  —  IdBoxsL^TZTa  PowBB  —  MiBDBifBAHOB.  F6r  the  fiQipcwe  of 
looal  legialatioii,  lagidatiTe  foDotioiiB  may  be  oonfemd  «poa  mvaio- 
ipal  oorpontioiis,  but  the  AoC  xeUting  to  the  Yiticoltiinl  Ce«mi»- 
nonen  (Stats.  11^1,  p.  51}  is  in  no  flense  s  oonfening^of  poveni  los 
muddpid.  pmposes. 

Id.— Id.    The  Legislstnie  hsd  not  suthoritj  to  oonfer  opon  the  Titieoltusl 
Health  OfBoer  or  Board  the  power  of  declaring  what  acts  shoold  oeiali 
tnte  a  misdemeanor. 

Young  dk  Young,  for  peiitioDer. 
Anderson,  Tuaka,  and  Dunndle,  contra. 

By  the  Court: 

The  petitioner  was  convicted  of  a  misdemeanor,  consisting 
of  the  violation  of  a  rale  and  regulation  of  the  Board  of  State 
Yitioaltnral  Commissioners.  The  powers  attempted  to  be 
exercised  by  the  officer  and  Commissioners  are  specified  in 
the  Act  of  March  4,  1881.     (Stat.  1881,  p.  51.) 

The  Act  declares  that  the  officer  diall  have  power,  subject 
to  the  approval  of  the  Board,  to  declare  and  enforce  rules 
and  regulations  in  the  nature  of  quarantine,  to  govern  the 
manner  of,  restrain,  or  prohibit,  the  importation  into  the 
State,  and  the  distribution  and  disposal  within  the  State,  of 
infected  vines,  cutting,  and  empty  fruit-boxes,  etc.;  the  Aet 
also  declares  that  a  willful  violation  of  the  quarantine  regu- 
lations of  the  Board  shall  be  a  misdemeanor. 

For  the  purpose  of  local  legislation,  legislative  functions 
may  be  conferred  upon  and  exercised  by  municipal  corpora- 
tions; but  the  Act  before  us  is  in  no  sense  a  conferring  ol 
powers  for  municipal  purposes.  The  Legislature  had  not 
authority  to  confer  upon  the  officer  or  Board  the  power  of 
declaring  what  acts  should  constitute  a  misdemeanor.  Hie 
legislative  power  of  the  State  is  vested  in  the  Senate  and 
Assembly.  (Const.,  Art.  lY.  Sec.  1.)  That  power  could  not» 
as  to  the  case  before  us,  be  delegated  to  the  officer  or  Board. 
The  Act  before  us  does  not  say  it  shall  be  unlawful  to  im- 
port, distribute,  or  dispose  of  infected  articles,  but  it  at- 
tempts to  confer  upon  the  officer  and  Board  the  power  to  so 
declare.     (Cooley  on  Const.  Lim.  p.  141,  and  cases  cited.) 

The  petitioner  is  discharged. 
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Depabtmbnt  No.  1. 


[Filed  January  16,  1883,] 

No.  7416. 
MABTEL,  Bespondent, 

V. 

MEEHAN,  Executor,  Etc.,  Appellant. 

XtmLkMWXTL  DsTAiMXB — ^ExKOUTOB — ^EsTATX — ^TswAiiT.  The  executoT  of  a  last 
will  and  testament  of  a  deoedent,  who  in  his  life-time  was  a  tenant* 
eannot  be  prooeeded  against  by  summary  remedy  under  Section  1161 
0.  0.  P.  for  onlawfally  holding  oyer. 

Id. — ^Id.  It  is  only  when  the  tenant  continues  in  possession  "  in  person  or 
by  sub-tenant "  that  the  action  can  be  maintained. 

Id. — ^Damaqes — Pknalty.  There  is  no  good  reason  why  the  language  of  the 
Ck>de  should  be  strained  so  as  to  uphold  a  judgment  against  an  estate, 
in  the  nature  of  a  penalty,  for  ihret  tvmts  the  amount  which  would  b« 
due  for  rent  if  the  tenant  had  li^ed. 

Appeal  from  Superior  Court,  San  Francisco. 

A.  A,  Pardow,  for  appellant^ 
Cobb  and  Nicholson,  for  respondent. 

McEiNSTBT,  J.,  delivered  the  opinion  of  the  Court : 

The  action  was  brought  under  the  chapter  of  the  Code  of 
OiTil  Procedure  which  treats  of  summary  proceedings  for 
obtainiug  possession  of  real  property. ' 

The  complaint  alleges  that  on  or  about  the  20th  of  May, 
1879,  plaintiff,  by  a  written  agreement  and  lease,  leased,  de- 
mised and  let  to  William  Meehan,  now  deceased,  certain  prem- 
ises (described)  in  the  city  and  county  of  San  Francisco:  "To 
haye  and  to  hold  said  premises  to  the  said  William  Meehan^ 
now  deceased,  at  the  monthly  rent  of  two  hundred  dollars, 
payable  monthly,  in  advance,  on  the  10th  day  of  each  and  every 
month  thereafter  in  advance,  in  gold  com  of  the  United 
States.'*  That  on  the  27th  day  of  September,  1879,  William 
Meehan  died  testate.  That  his  will' was  duly  probated,  and 
letters  testamentary  on  his  will  were  duly  issued  to  said 
James  Meehan  on  the  13th  of  February,  lo80,  w^o,  on  that 
day,  duly  qualified  and  still  is  executor  of  the  estiette.  That 
James  Meehan,  *'  executor  as  aforesaid,"  is  plaintiff's  tenant 
of  the  premises,  and  defendant  Jacob  L.  Solomon  is  a  sub- 
tenant therein,  and  occupies  a  portion  thereof. 

That  by  virtue  of  said  asreement  and  lease  William  Mee- 
han, now  deceased,  entered  into  the  possession  and  occupa- 
tion of  said  demised  premises,  and  said  James  Meehan ,  ex- 
ecutor of  the  estate  of  the  said  William  Meehan,  deceased, 
continues  to  hold  the  same  as  tenant  of  said  plaintiff;  and 
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said  Jacob^.  Solomon  continues  to  hold  as  a  anb-tenaafc  of 
said  James  Meehan,  executor  as  aforesaid,  and  is  in  oocupa- 
tioD  of  a  portion. of  said  premises.  That,  pursuant  to  the 
terms  of  said  agreement  and  lease,  there  became  due  on  the 
10th  day  of  February,  1880,  from  said  defendant  James  Hee- 
han,  the  executor  of  the  estate  of  said  William  Meehan,  de* 
ceased,  to  said  plaintiff,  for  rent  of  said  premises,  the  sum  of 
$950,  gold  coin,  (being  aggregate  of  rents  due  from  October 
10,.  1879,  to  February  10, 1880.) 

That  on  the  17th  day  of  February,  1880,  notice  and  de- 
mand in  writing  was  duly  given  and  made  by  said  plaintiff 
to  said  defendants,  and  for  and  requiring  the  payment  of 
said  rent  then  due,  amounting  to  the  said  sum  of  $950,  or  the 
possession  of  said  demised  property,  but  said  defendants 
neglected  and  refused  for  the  space  of  three  days  after  notice 
and  demand  so  given  and  made,  and  still  neglect  and  refuse. 
to  pay  said  rent  or  surrender  possession.  That  James  Mee- 
han, executor  as  aforesaid,  unlawfully  holds  over,  etc.,  by 
reason  whereof  plaintiff  has  sustained  damages  in  the  sum  of 
$950,  etc. 

The  prayer  of  the  complaint  is  that  plaintiff  hare  restitu- 
tion of  the  premises  and  judgment  "against  said  James 
Meehan,  executor  as  aforesaid/'  for  the  sum  of  $950,  amount 
of  rent  due  and  for  accruing  rents;  that  the  amount  found 
due  ''may  be  trebled,"  and  also  for  costs,  etc.,  and  that 
said  lease  ''under  which  said  James  Meehan,  executor  of  the 
estate  of  William  Meehan,  deceased,  holds,  be  forfeited.** 

The  defendant,  James  Meehan,  executor,  demurred  to  the 
complaint  on  the  grounds:  1.  The  Court  has  no  jurisdiction 
of  the  subject-matter,  or  (2)  of  the  person  of  the  defendant. 
3.  The  complaint  does  not  state  facts  sufficient,  etc.  4.  A 
defect  of  parties  defendant;  an  executor  cannot  be  made 
defendant  in  an  action  in  forcible  or  unlawful  entry  or  de- 
tainer. 5.  Misjoinder  oi  parties  defendants  for  the  reason 
stated  in  (4). 

Section  1161  of  the  Code  of  Civil  Procedure  reads:  "  A 
tenant  of  real  property  for  a  term  less  than  life  is  guilty  of 
unlawful  detainer;  *  *  *  2.  Where  he  continues  in  pos- 
session, in  person  or  by  sub-tenant,  without  permission  of  his 
landlord,  or  ike  successor  in  estate  of  his  laiidlord,  if  any  there 
be,  after  default  in  the  payment  of  rent,  pursuant  to  the  lease 
or  agreement  under  which  the  property  is  held,  and  three 
davs'  notice  in  writing,"  etc. 

i^rior  to  an  amendment  of  the  statute  by  the  insertion  of 
the  words  "or  the  successor  in  estate  of  his  landlord,**  it  was 
held  that  the  right  to  remove  a  tenant  by  summary  proceed- 


MoBAN  V.  Abbey  et  ajl.  766 

ing  like  the  present  was  confeired  upon  the  conyeiitioiial 
landlord  alone,  and  not  npon  his  successor  in  the  estate. . 
(Beay  v.  Goiter^  29  Cal.  168.)  The  proceeding,  is  statntory 
and  oan  be  resorted  to  only  in  the  cases,  and  by  and  against 
the  parties,  mentioned  in  the  statute^  The  executor  of  the 
last  will  and  testament  of  a  decedent,  who  in  his  life-time  was 
tenant,  is  not  such  person  or  a  sub-tenant.  Yet  it  is  only 
when  the  tenant  continues  in  possession  '*  in  person  or  by 
sub-tenant "  that  the  action  can  be  maintained. 

Such  is  the  letter  of  the  section  of  the  Code.  The  land- 
lord when  he  lets  his  property  must  be  presumed  to  antici- 
pate the  possible  contingency  of  a  tenant's  death  during  the 
term  of  the  lease,  and  to  know,  in  that  event,  he  will  not  be. 
entitled  to  resort  to  the  extraordinary  remedy  here  asserted. 
There  is  no  good  reason  why  the  language  of  the  Code  should 
be  strained  so  as  to  uphold  a  judgment  against  an  estate,  in 
the  nature  of  a  penalty,  for  three  times  the  amount  which 
would  be  due  for  rent  if  the  tenant  had  lived. 

The  demurrer  should  have  been  sustained. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
sustain  demurrer  to  complaint. 

We  concur:  Boss,  J.,  McKee,  J. 


Depabtment  No.  1. 


[Filed  January  16,  1883.] 
No.  8583. 

MORAJN,  Respondent, 
ABBEY  et  al..  Dependants,  (HEFFNEB,  Appellant.) 

Pbomissobt  Notk— EvromcB  —Svnirr — Patmkmt — Pvbohasb — GoiirrBAcrr — 
Pbbfobmancb.  The  prinoipal  sabjeot  of  controTeray  was  whether  the 
transaction  by  which  plaintiff  obtained  possession  of  the  note  in  snit 
omoanted  to  a  purchase  or  payment  of  it.  Upon  the  facts,  it  is  held 
the  obligation  of  appellant  as  surety  npon  the  note  was  extinguished. 
When  plaintiff,  at  the  request  of  Abbey,  the  principal  maker,  and 
for  his  benefit,  took  up  the  note,  the  contract  was  discharged,  and  the 
qualified  indorsement  of  it  by  the  payee,  three  years  afterward,  was 
ineffectual  as  a  transfer.  There  was  no  sale  of  the  note,  and  no*  obli- 
gation on  the  part  of  the  payee,  arising  out  of  the  transaction,  which 
entitled  the  plaintiff  to  a  transfer.  As  a  friend  of  Abbey,  and  at  his 
request,  plaintiff  advanced  the  money  to  take  up  the  note.  He  and 
Abbey  were  the  only  parties  to  that  transaction.  The  legal  effect  of 
it  was  to  extinguish  the  obligation  of  the  note,  and  the  only  oblifi^tion 
which  arose  from  the  transaction  was  on  the  part  of  Abbey. 
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Ii>.-:-Id.    Payment  oi  a  pronuMory  note  is  not  aoontokflt;  it  k  n 

anoe  of  the  obligation  arising  oat  of  the  promiu  to  pay.  Aaj  one  of 
the  seTeral  parties  to  a  joint  contraot,  or  any  one  in  his  behalf,  and  at 
his  request,  or  with  his  oonsen^  may  pexform  the  obligatioii;  and 
when  pjerf  ormanoe  has  been  offered  or  made,  and  the  money  aeeepfad* 
the  obligation  beoomeH  eztingnished.  The  parties  to  the  contiaet  ai« 
no  longer  bonnd  to  eaeh  other  by  the  tnnculwn  Ugisoi  right  and  duty. 
The  duty  being  disohsrged,  the  right  ceases  to  exist,  and  the  oontraet 
itself,  though  preserred  in  form,  is  no  longer  the  snbjeot  of  aale  or 
transfer. 

In.— TnsTXMONT.  A  witness  had  gi^en  testimony  tending  to  pfove  that 
Abbey,  the  maker  of  the  note,  and  the  plaintiff  came  together  to  the 
bank,  where  the  note  had  been  left  for  oolleotion,  to  take  np  the  note, 
and  that  the  witness,  after  receiving  from  the  pliuntiff  the  money  due 
npon  the  note,  surrendered  it.  Upon  being  asked,  "  To  whom  ? *'  he 
answered:  *'  I  supposed  I  was  surrendering  it  to  Abbey."  It  was  thai 
answer  which  the  Court,  upon  motion  of  the  plaintiff,  refused  to  strike 
out  Held:  The  ruling;  if  error,  was  not  a  subfitantial  one.  The  fact  in 
question  was  the  person  to  whom  the  note  wae  surrendered,  after  the 
money  for  it  had  been  paid.  All  the  facta  and  ciroumstances  •*»*«Mi»»g 
the  entire  transaction  had 'been  given  in  detail  by  the  witness;  and* 
after  his  answer  as  to  the  surreoder  of  the  note,  he  testified  that  he 
received  the  money  for  the  note  from  the  plaintiff,  and  upon  receipt 
of  the  money,  laid  the  note  upon  the  counter  for  the  peity  to  take 
possession  of  it;  and  his  impression  was  that  the  plaintiff  took  it  np 
from  the  counter,  and  he  and  Abbey  then  went  away.  This  left  the 
question,  upon  the  circumstances  connected  with  it,  for  the  jury, 
whose  duty  it  was  to  draw  the  proper  inferences  from  them,  and  the 
plaintiff  had  the  full  benefit  of  the  proof.  So  that  if  there  was  any 
error  in  the  refusal  to  strike  out  the  answer,  it  was  harmleoi^  and 
would  not  jostify  directing  a  new  trial. 

Id. — Vkbdict  — Instbuctioms — New  Tbiai< — Ebbob.  In  the  charge  of  the 
Court  to  the  jury  there  was  no  substantial  error.  Considered  aa  a 
whole,*in  connection  with  the  evidence  and  the  pleadings,  and  con^ 
strued  with  reference  to  the  subject-matters  in  controversy,  and  the 
claims  X>t  the  parties  before  the  Court,  it  was  substantially  corrects 
It  fairly  presented  the  case  to  the  jury,  and  there  was  nothing  in  it 
ealoulated  to  mislead  the  jury. 

Id. — Id. — NswiiT-DisGovBBKD  Testdiont.  a  new  trial  will  not  be  granted 
because  new  evidence  has  been  found  which  was  known  to  a  vritnesi 
at  the  trial  of  the  case,  and  might  have  been  obtained  from  him  Ijj 
due  attention. 

Idw — Lbadino  Qusstions — DisoBBTioN — Appbax..  a  verdict  should  not  be 
set  aside  for  the  reason  thKt  leading  questions*  although  objected  tew 
have  been  allowed  to  be  put  to  a  witness.  The  reason  ia  that  the  ex- 
amination of  a  witness  in  die  trial  of  a  case  is  a  matter  within  the  sound 
discretion  of  the  trial  Court,  who  may,  in  the  exercise  of  that  judicial 
discretion,  allow  or  disallow  leading  questions  ( Sees.  2044-46,  O.  C.  P.) 

In. — Id.  a  matter  resting  on  judicial  discretion  is  not  reviewable  in  an  ap- 
pellate Court;  it  is  only  the  abuse  of  such  discretion  of  which  the 
Coart  will  take  cognizance. 

Id. — ^EviDENGK — Begobd.  It  was  urged  that  the  Court  erred  in  permitting 
the  defendant,  against  the  objections  of  plaintiff's  qounsel,  to  croas- 
examine  the  plaintiff  upon  matters  of  record,  without  prodndng  the 
record  itself.  Held:  The  objections  made  were  not  tenable,  beoau><ethe 
cross-examination  related  to  the  testimony  which,  it  was  claimed,  the 
plaintiff  had  given  while  under  examination  in  a  Court  of  record,  and  not 
to  any  record  of  the  Court,  and  the  testimony  was  relevaai  io  the  issnea. 
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Id. — Id.  It  was  not  error  for  the  Oonrt  to  ttrike  oat  the  oral  statement  of 
pAaintiff  in  response  to  his  counsel,  as  to  the  determination  by  the 
bankraptoy  €k>art  of  the  contest  between  him  and  the  creditors  of 
Abbey.  Whatever  jndgment  or  order  had  been  made  by  tl^t  Oonrt, 
as  the  resnlt  of  the  piaintiiTs  examination,  in  awarding  to  the  plaintiff 
tbe  property  inTolved  in  that  contest,  was  a  matter  of  record  proyable 
only  by  a  production  of  the  record  itself. 

Appeal  from  Buperior  Court,  Butte  Oonnty. 

Burt,  Turner  dk  HamiUon,  for  appellant. 

Chray  <k  Gale,  for  respondent. 

MoKras,  J.,  delivered  the  opinion  of  the  Court: 

This  case  has  been  before  the  Courts  on  a  former  appeal 
(58  Cal.  165).  Upon  the  going  down  of  the  remittitur  from 
the  decision  then  rendered,  a  retrial  was  had  in  the  lower 
Court,  which  resulted  in  a  verdict  for  the  defendant  Heffner; 
but  upon  a  motion  for  a  new  trial  made  by  the  plaintiff,  upon 
a  statement  of  the  case  and  two  affidavits  of  newly-discovered 
evidence,  the  Court  set  aside  the  verdict.  Whetlier  that 
was  done  upon  the  grounds  of  newly-discovered  evidence, 
or  of  any  of  the  specifications  of  error  contained  in  the  state- 
ment, does  not  appear  by  the  record. 

But  the  newly-discovered  evidence  related  to  an  alleged 
conversation  between  the  plaintiff  and  Heffner  about  the 
promissory  note  upon  which  the  action  was  brought;  and 
the  affidavits  concerning  it  were  made  by  the  plaintiff  him- 
self and  one  Wilson,  both  of  whom  had  testified  as  witnesses 
in  this  case.  In  his  affidavit  the  plaintiff  deposes  to 
'*  absolute  f orgetf ulness  **  of  the  conversation,  until  it  had 
been  recalled  to  his  memory  by  Wilson,  after  the  rendition 
of  the  verdict.  Wilson,  however,  had  not  forgotten  it,  and 
could  have  testified  to  it  at  the  trial,  if  he  had  been  ques- 
tioned at  all  about  the  subject;  but  he  was  not.  Yet,  as  the 
evidence  was  obtainable  by  the  exercise  of  ordinaiy  diligence, 
the  neglect  or  omission  of  the  plaintiff  to  draw  it  from  the 
witness  by  a  proper  course  of  examination  is  no  ^ound  for 
a  new  trial.    It  is  well  settled  that  a  new  trial  will  not  be 

E anted  because  new  evidence  has  been  found  which  was 
town  to  a  witness  at  the  trial  of  the  case,  and  might  have 
been  obtained  from  him  by  due  attention.  (Bond  v.  GuUer, 
7  Mass.  205;  Mclntt^e  v.  Young,  6  Blackf.  406.) 

The  issues  in  the  case  which  were  submitted  to  the  jury 
comprised  ''payment  and  satisfaction*' of  the  note  in  suit,  and 
fraud  in  obtaining  a  qualified  indorsement  of  the  note  from 
the  payee  after  it  had  been  paid;  and  it  is  urged  that  the 
verdict  of  the  jury  was  properly  set  aside,  because  of  errors 
committed  by  the  Court  during  the  trial  of  the  cause  in  over- 
ruling objections  to  the  questions  propounded  to  witnesses. 
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in  admitting  and  exolnding  testimony^  and  in  giring  insimo- 
tions  to  the  jury. 

Four  or  five  specifications  of  error  relate  to  rulings  made 
by  the  Ooort  in  denying  obiections  by  counsel  for  plaintiiF 
to  leading  questions  asked  by  counsel  for  Heffiaer,  in  the 
direct  examination  of  his  witnesses.  But  these  are  not  errors 
for  which  a  new  trial  will  be  granted .  We  are  not  aware  of  any 
case  in  which  a  verdict  has  been  set  aside  for  the  reason  that 
leading  questions,  although  objected  to,  have  been  allowed  to 
be  put  to. a  witness.  {Oreen  v.  Goulds  3  Allen,  466;  Hopkin- 
son  V.  Steel,  12  Vt.  582;  Parsoiis  v.  Huf,  38  Me.  137. 
Mershou  v.  Hobensack,  22  N.  J.  372.)  And  the  reason  is  that 
the  examination  of  a  witness  in  the  trial  of  a  case  is  a  matter 
within  the  sound  discretion  of  the  trial  Court,  who  mity,  in 
the  exercise  of  that  judicial  discretion,  allow  or  disallow 
leading  questions.  (Sees.  2044-46  C.  G.  P.)  A  matter 
resting  on  judicial  discretion  is  not  reviewable  in  an  appellate 
Court;  it  is  only  the  abuse  of  such  a  discretion  of  wnich  we 
will  take  cognizance.  In  this  case  no  such  question  is  pre- 
sented, by  the  record. 

It  has  also  been  urged  that  the  Court  erred  in  permitting 
the  defendant,  against  the  objections  of  plaintiff's  counsel, 
to  cross-examine  the  plaintiff  upon  matters  of  record,  with- 
out producing  the  record  itself.  But  the  objections  made 
were  not  tenable,  because  the  cross-examination  related  to 
the  testimony  which,  it  was  claimed,  the  plaintiff  had 
given  while  under  examination  in  a  Court  of  record,  and  not 
k>  any  record  of  the  Court.  The  cross-examination  had 
developed  the  fact  that  Abbey,  the  principal  maker  of  the 
note  in  suit,  had  been  adjudicated  a  bankrupt  before  the 
maturity  of  the  note;  that  tne  plaintiff  had  become  possessed 
of  all  the  available  property  of  bankrupt  before  the  act  of 
bankruptcy;  and  that  he  had  been  cited  to  appear  in  the 
Bankruptcy  Court  to  answer  under  oath  what  property 
or  effects  of  the  bankrupt  he  had  in  his  possession  or  under 
his  control;  and  the  object  of  the  cross-examination  objected 
to  evidently  was  to  show  that  the  plaintiff  had,  while  under 
examination  in  the  Bankruptcy  Court,  produced  or  presented 
the  promissor}^  note  in  suit  to  that  Court,  and  testified  that 
he  had  paid  it  for  Abbey  at  his  request.  As  sworn  state- 
ments ox  admissions  of  the  plaintiff  relevant  to  the  issues 
of  payment  and  fraud,  which  were  on  trial,  the  evidence  was 
proper,  and  the  examination  of  the  plaintiff  for  that  purpose 
was  unobjectionable. 

Nor  was  it  error  for  the  Court  to  strike  out  the  oral  state- 
ment of  the  plaintiff  in  response  to  his  counsel  as  to  the  de- 
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termination  by  the  Bankmptey  Court  of  the  contest  between 
him  and  the  creditors  of  Abbey.  Whatever  judgment  or 
order  had  been  made  by  that  Court,  as  the  result  of  plaintiff's 
examination,  in  awarding  to  the  plaintiff  the  property  involved 
in  that  contest,  was  a  matter  of  record  provable  only  by  a  pro- 
duction of  the  record  itself. 

The  next  exception  which  is  the  subject  of  a  specification 
of  error  relates  to  the  refusal  of  the  Court  to  strike  out  the 
answer  of  a  witness  to  a  question  which  had  been  put  to 
him.  The  witness  had  given  testimony  tending  to  prove  that 
Abbey,  the  maker  of  the  note,  and  the  plaintiff  came  together 
to  the  bank,  where  the  note  had  been  left  for  collection,  to 
take  up  the  note,  and  that  the  witness,  after  receiving  from 
the  plaintiff  the  money  due  upon  the  note,  surrendered  it. 
Upon  being  asked  "To  whom?"  he  answered:  "  I  supposed 
I  was  surrendering  it  to  Abbey."  It  was  that  answer  which 
the  Court,  upon  motion  of  the  plaintiff,  refused  to  strike  out. 

The  ruling,  if  error,  was  not  a  substantial  one.  The  fact 
in  question  was  the  person  to  whom  the  note  was  surren- 
dered, after  the  money  for  it  had  been  paid.  All  the  facts 
and  circumstances  attending  the  entire  transaction  had  been 
given  in  detail  by  the  witness;  and  after  his  answer  as  to  the 
surreuder  of  the  note,  he  testified  that  he  received  the  money, 
laid  the  note  upon  the  counter  for  the  partv  to  take  posses- 
sion of  it,  and  his  impression  was  that  the  plaintiff  took  it  up 
from  the  counter,  ana  he  and  Abbey  then  went  away.  This 
left  the  question  upon  the  circumstances  connected  with  it, 
for  the  jury,  whose  duty  it  was  to  draw  the  proper  inferences 
from  them,  and  the  plaintiff  had  full  benefit  of  the  proof.  So 
that  if  there  was  any  error  in  the  refusal  to  strike  out  the 
answer,  it  was  harmless,  and  would  not  justify  directing  a 
new  trial. 

This  brings  us  to  a  consideration  of  the  grounds  of  liti- 
gation in  the  case  as  it  was  submitted  to  the  jury,  under  the 
instructions  of  the  Court.     As  has  been  already  stated,  the 

Erinci{)al  subject  of  controversy  was,  whether  the  transaction 
y  which  the  plaintiff  obtained  possession  of  the  note  in 
suit,  amounted  to  a  purchase  or  payment  of  the  note.  The 
note  was  given  on  the  30th  of  December,  1875,  payable  one 
year  after  date,  to  the  order  of  John  Hancock,  at  the  bank- 
ing house  of  Bideout,  Smith  &  Co.,  in  Oroville,  and  was  left 
by  the  owner  in  the  bank  for  collection.  Before  it  matured. 
Abbey,  the  principal  maker  of  the  note,  had  turned  over,  by 
sale  or  otherwise,  all  his  available  property  to  the  plaintiff; 
this  property  comprised  160  acres  of  land,  upon  which  Ab- 
bey resided  with  his  family,  1600  head  of  sheep,  including 
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seven  hundred  head  which  belonged  to  his  wife,  76  hogs,  and 
"  10,  16,  20  or  30  tons  of  hay;*'  and  on  October  24, 1876, 
Abbey  became  a  voluntary  or  involantary  bankmpt.  But  his 
creditors  had  attached  the  property  which  had  been  turned 
over  to  plaintiff,  and  between  them  and  him  a  contest  arose, 
in  which  he  was  cited  to  appear  in  the  Bankruptcy  Court  for 
examination,  under  oath,  touching  the  proper^  or  effects  of 
Abbey,  which  he  had  in  his  possession  or  under  his  control. 
Before  he  appeared  in  obedience  to  the  citation,  he  obtained 
possession  of  the  note  in  suit.  In  getting  it  he  knew  all 
about  the  note,  the  parties  to  it,  and  the  legal  relations  ex- 
isting between  them.  He  himself  testified  tnat  he  knew — 
and  it  was  admitted  at  the  trial  of  the  case — ^that  the  note 
had  been  given  to  secure  payment  of  a  sum  of  money  which 
Abbey  had  borrowed  for  his  exclusive  use  and  benefit,  that 
Heffner  signed  it  as  a  joint-maker  for  the  accommodation  of 
Abbey,  and  that,  as  between  Hancock,  the  payee  of  the 
note,  and  Abbey,  Heffner  was  a  surety  only.  Knowing  these 
things,  and  having  acquired  from  Abbey  possession  of  the 
property  about  which  he  was  engaged  in  a  contest  with  the 
creaitors  of  Abbey,  the  plaintiff,  before  appearing  in  the  con- 
test, entered  into  a  transaction  with  Abbey  about  the  note, 
which  is  best  shown  by  his  own  testimony:  '^ A  few  days 
before  the  transaction  Aobey  spoke  to  me  about  taking  up 
the  note.  He  told  me  there  was  a  note  iii  the  bank  made  by 
him,  and  that  he  was  trying  to  raise  money,  but  had  failecC 
and  asked  me  if  I  had  any  money  to  loan.  I  told  him  I  had. 
He  says  he  would  like  to  get  that  note  out  of  the  bank  before 
any  costs  would  be  put  on  him.  *  *  *  I  took  up  the 
note  at  his  request.  I  knew  Hancock,  the  payee  of  the 
note.  I  did  not  go  to  see  him  about  purchasing  it.  *  *  * 
I  went  to  the  bans  without  seeing  Hancock,  the  owner  of  the 
note,  at  all,  and  took  the  note  out  of  the  bank.  *  «^  *  I 
paid  the  note,  took  possession  of  it,  took  it  home,  put  it  into 
my  safe,  and  let  it  lay  there  three  years,  until,  before  com- 
mencing this  suit,  I  went,  upon  the  advice  of  my  lawyers, 
and  got  Hancock  to  indorse  it.  At  first  Hancock  refused  to 
Indorse,  because  he  had  got  his  money,  but  afterward,  on 
being  assured  that  a  qualified  indorsement  would  not  injure 
him,  he  consented. 

From  this  testimony  alone  it  is  evident  that  in  the  trans- 
action there  was  no  concurrence  or  privity  on  the  part  of  the 
payee  of  the  note  and  the  plaintiff.  Both  were,  as  to  the 
transaction,  strangers  to  each  other.  There  was,  therefore, 
no  sale  of  the  note,  and  no  obligation  on  the  part  of  the 
payee,  arising  out  of   the  transaction,  which  entitled  the 
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plaintiff  to  a  transfer.  As  a  friend  of  Abbey,  and  at  his 
request,  the  plaintiff  advanced  the  money  to  take  up .  the 
note.  He  and  Abbey  were,  therefore,  the  only  parties  to 
that  transaction.  The  legal  effect  of  the  transaction  was  to 
extinguish  the  obligation  of  the  note;  and  the  only  obligation 
which  arose  from  me  transaction  was  on  the  part  of  Abbey.   * 

It  has  been  argued,  howeyer,  that  ''if  there  was  no  con- 
tract of  sale  by  reason  of  a  want  of  mutual  consent  between 
the  plaintiff  and  the  payee  of  the  note,  then,  for  the  same 
reason  and  under  the  same  rule  of  law,  there  was  no  pay- 
ment; and  that  it  follows,  as  a  necessary  conclusion,  that  tne 
note,  being  neither  paid  nor  purchased,  still  existed,  and 
belonged  to  Hancock  until  he  indorsed  it  to  the  plaintiff.'* 

But  payment  of  a  promissory  note  is  not  a  contract;  it  is 
performance  of  the  obligation  arising  out  of  the  promise  to 
pay.  Any  one  of  the  several  parties  to  a  joint  contract,  or 
any  one  in  his  behalf  and  at  his  request,  or  with  his  consent, 
may  perform  the  obligation;  and  when  performance  has  been 
offered  or  made,  and  the  money  accepted,  the  obligation  be- 
comes extinguished.  The  parties  to  the  contract  are  no 
longer  bound  to  each  other  by  the  vinculum  legis  of  right  and 
duW.  The  duty  being  discharged,  the  right  ceases  to  exist; 
and  the  contract  itself,  though  preserved  in  form,  is  no 
longer  the  subject  of  sale  or  transfer.  When,  therefore,  the 
plaintiff,  at  the  request  of  Abbey  and  for  his  benefit,  took  up 
the  note,  the  contract  was  discharged,  and  the  qualified  in- 
dorsement of  it  by  the  payee,  three  years  afterward,  was 
ineffectual  as  a  transfer.  The  verdict  of  the  jury  was,  there- 
fore, according  to  the  evidence  and  the  law. 

In  the  charge  of  the  Court  to  the  jury  we  find  no  substan- 
tial error.  Considered  as  a  whole,  in  connection  with  the 
evidence  and  the  pleadings,  and  construed  with  reference  to 
the  subject-matter  in  controversy^  and  the  claims  of  the  par- 
ties before  the  Court,  it  was  substantially  correct.  It  fairly 
presented  the  case  to  the  jury,  and  there  was  nothing  in  it 
calculated  to  mislead  the  jury.  There  was,  therefore,  no 
grounds  for  a  new  trial. 

We  concur:  McKinstry,  J.,  Ross,  J. 

*         • 

In  Bakk. 

[Filed  January  16,  1883.1 
No.  7548. 

BUBDETT,  Bespondemt,  vs.  MoBBOWN,  Appellant. 

OoanjGT  ojt  EviDEiros — Appbai*. — ^Where  there  is  a  sabetantial  oonfliot  of 
evidenoe,  the  judgment  will  be  affirmed. 
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Appeal  from  Superior  Court,  San  Fianoifleo. 

W.  B,  TbnwkinSy  for  appellant. 
McElrath  £  EeUs,  for  respondent. 

By  the  Coubt  : 

A  single  question  of  fact  was  involved  in  the  trial  of  this 
case  upon  which  there  was  a  substantial  conflict  of  evidence. 
Judgment  and  order  affirmed. 

Department  No.  2. 


[Filed  January  29, 1883.1 

No.  8676. 
ESTATE  OF  KELLT. 

BRATB — ApPBAXi — ^LbOAOT — ^EXBGUTBIX — ^DlBTBIBDTIDll.      Ah    eX6ClllriZ    BUIJ 

appeal  from  an  order  of  partial  distrilmtion  by  Tiriueof  Bee.  1600  O.  O* 
P.,  which  declares  that  ahe  may  resiaft  the  application. 

Appeal  from  Superior  Court,  Yolo  Gounty. 

J.  H.  McKune,  for  appellant. 
I.  E.  Bates,  for  respondent. 

By  the  Court  : 

This  is  an  appeal  from  an  order  of  partial  distribution, 
made  under  Sections  1658  to  1661  C.  C.  P.  The  appeal  is 
taken  by  the  executrix. 

First.  The  point  made  that  the  executrix  cannot  be  heard 
to  question  the  propriety  of  the  order,  or  to  appeal  there- 
from, is  answered  by  Section  1660,  which  declares  that  the 
executrix  may  resist  the  application. 

Second.  The  Court,  after  a  hearing,  found  that  prior  to 
May  1,  1882,  funds  had  come  to  the  possession  of  the  execu- 
trix sufficient  to  pay  all  the  debts  known  to  the  executrix, 
and  all  the  debts,  charges  and  expenses  of  administration 
which  had  occurred  prior  to  April  4,  1882,  together  with  the 
legacies  of  the  first  class,  and  that  since  that  time  the  fur- 
ther sum  of  $7,000  had  come  to  her  hands;  that  the  legacies 
to  the  petitioners  could  be  paid  without  loss  to  creditors  or 
injury  to  the  fund  necessary  to  pay  the  expenses  of  admin- 
istration accrued  and  to  accrue.  The  case  comes  to  us  on 
appeal  from  the  order  without  the  evidence.  We  cannot  see 
that  any  error  was  committed.  The  Court  had  jurisdiction 
of  the  parties  and  of  the  subject-matter,  and  the  proceeding* 
seem  to  be  in  strict  conformity  to  the  sections  above 
ferred  to. 

Order  affirmed. 


Sharpbtein  v.  Fbisdlanbbiu  778 


'Department  No.  1. 


[FUed  January  25,  1883.] 

No.  7451. 

SHABPSTEIN,  Respondent, 

V. 

FECEDLANDER,  Appellant. 

Kw  Judicata — Tbxjwt — ^Exsoutbix — ^Notb.   The  deoision  upon  a  former  ep» 
peal  (64  Gal.  68)  hM,  the  law  of  the  oaee. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

Doyle^  Barbour  &  Scripture^  for  appellant. 
McAUieter  &  Bergin,  for  respondent. 

By  the  Court: 

When  this  case  was  before  the  late  Supreme  Court,  on  a 
former  appeal  from  a  judgment  upon  demurrer  to  the  com- 

Elaint  in  tne  action  (54  Cai.  58),  the  Court  announced  as  the 
kw  of  the  case  that  the  plaintiff  had  the  right  to  elect  to 
regard  the  two  promissory  notes,  which  constituted  the 
subject-matter  of  the  agreement  upon  which  the  action  was 
founded,  as  constituting  one  entire  fund,  and  to  take,  as  his 
share  of  the  fund,  the  unpaid  note  which  had  come  into  the 
hands  of  the  defendant,  who  claimed  to  hold  it  as  executrix 
of  the  estate  of  Isaac  Friedlander,  deceased.  Defendant 
therefore  held  the  note  for  the  benefit  of  the  plaintiff,  and 
the  action  was  maintainable  against  her  personally,  and  not 
as  representative  of  the  estate  of  Friedlander. 

That  decision  has  been  challenged  on  the  argument  of  this 
appeal;  but,  whatever  opinions  may  be  entertained  of  the 
on^al  question  involved  in  the  action  in  which  the 
decision  was  rendered,  the  decision  itself  must  be  re- 
garded as  a  final  determination  of  the  rights  of  the 
parties  to  the  promissory  note,  which  was  the  subject- 
matter  in  suit.  The  plaintiff  was  entitled  to  it  or  its  proceeds 
if  collected  by  the  defendant.  Holding  the  note,  as  she  did, 
in  trust  for  the  benefit  of  the  plaintiff,  the  defendant  had  no 
authority  to  deal  with  it  as  her  own ,  or  as  an  asset  of  the  estate 
of  which  she  was  executrix;  she  could  not  use  it  in  payment 
of  her  own  debt,  or  of  any  claim  against  the  estate.  Hence, 
when  she,  instead  of  discharging  her  trust  by  surrendering 
the  note  to  the  plaintiff,  collected  it  from  the  maker,  she  be- 
came personally  liable  for  the  proceeds  thereof;  and  she 
was  not  entitled  to  offset  the  amount  by  any  claim  which 
the  maker  of  the  note  might  have  had  against  the  estate. 
Judgment  and  order  affirmed. 
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Department  No.  2. 


fFiled  January  23,  1883.] 
No.  8627. 

KING,  Bbspondent,  v.  PELTON,  Appellant. 


AmimnasT — JjnojtTKKot — ^Aooomnmra — ^Dncxmsm — ^Mxvonn>K»— Pi 

The  demorrer  in  tfais  oMe  should  hftye  been  sustained  because  of  mis- 
joinder of  parties  defendant,  and  beoanse  the  oomplaint  did  not  stela 
facts  sufficient  to  oonstititte  a  canse  of  action. 

Appeal  from  Superior  Court,  San  Bernardino  County. 

Waters  dk  Gibson,  for  appellant. 
Willis  and  BotoeU,  for  respondent. 

By  the  Coubt: 

The  demurrer  of  the  defendant  Felton  should  haye  been 
sustained. 

First.  There  was  a  misjoinder  of  parties  defendant.  From 
the  case  as  presented  by  the  complaint  it  is  not  apparent  to 
us  why  either  the  Riverside  Land  and  Irrigating  Company  or 
S.  C.  Evans  was  joined  with  the  defendant  Felton.  There  ia 
no  statement  of  facts  showing  that  either  of  them  was  a 
necessary  or  proper  party;  the  facts  stated  applj  alone  to  Fel- 
ton as  a  defendant.  The  demurrer  was  sustained  as  to  the 
Biverside  Land  and  Irrigating  Company;  it  should  have  been 
sustained  as  to  Evans. 

Second.  The  complaint  doetf  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  plaintiff  sues  as  assignee 
in  insolvency  of  one  Sayward. 

There  is  no  averment  thftt  an  assignment  was  ever  made. 
Section  17  of  the  Insolvencv  Act  of  1880  requires  that  an 
assignment  of  the  insolvents  property  shall  be  executed, 
which  assignment  shall  vest  the  title  of  the  property  in  the 
assignee.  It  is  alleged  in  the  complaint  that  Sayward  "is 
now  the  owner/'  etc.  If,  at  the  time  of  commencing  the  ac- 
tion, Sayward  was  the  owner,  the  plaintiff  was  not;  if,  on  the 
other  hand,  an  assignment  had  been  properly  executed,  Say- 
ward was  not  the  owner,  and  plaintin  was. 

Other  errors  appear  in  the  transcript,  such  as  insufficiency 
of  findings  on  the  issues  presented;  but  as  the  case  is  here 
determined  on  the  pleadings,  those  errors  are  not  for  decisive 
consideration. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  sustain  the  demurrer  of  the  defendant  Felton,  with  leave 
to  plaintiff  to  amend. 
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JDepabtkent  No.  2. 


[Filed  January  24,  1883.  | 

No.  7517. 
MEBBILL,  Appellant, 

V. 

WILLIAMS  ET  AL..  Bespondents. 

OomBAOT — AoKNT — Ghajitbb  Fabtt — Ship — Lixm — Ovuqltiov.  The 
agreement  in  this  ease  held  not  to  impose  any  personal  liability  on 
defendants.  It  merely  amounted  to  a  stipulation'  on  their  i>art  thai 
in  ease  no  olaim  or  lien  should  be  established  in  faTor  of  a  ship,  they, 
as  agents  thereof,  wonld  relinquish  all  olaim  to  moneys  oolleoted  by 
and  in  the  hands  of  one  Ferris. 

Appeal  from  Superior  Oourt,  San  Franoiaoo. 

Greorge  B,  MerriU,  for  appellant. 
W.  H.  L.  Barnes,  for  respondents. 

By  the  Coubt  : 

It  appears  from  the  complaint  that  this  action  is  upon  the 
following  agreement  in  writing,  signed  by  plaintiff's  assign- 
ors and  defendants : 

''1.  To  ascertain  the  amount  received  by  Ferris  from  in- 
ward freight  on  the  Tartar. 

^ '  2.  To  ascertain  the  amount  collected  on  account  of  gen- 
eral average  by  Ferris. 

*'  3.  To  ascertain  the  amount  due  charterers,  under  gen- 
eral average,  for  coals  jettisoned  during  the  voyage  from  Aus- 
tralia to  San  Francisco. 

"These  above  amounts  being  ascertained,  W.,  B.  &  Co., 
agents  for  owners,  do  agree  witn  J.  C.  M.  &  Co.,  that  in  case 
it  shall  be  determined  that  the  owners  of  the  Tartar  have  no 
lien  or  claim  prior  to  Merrill  h  Go. ,  under  the  charter  party, 
to  said  moneys,  the  same  shall  be  paid  over  to  J.  G.  M.  &  Go., 
in  satisfaction  of  so  much  of  any  judgment  J.  G.  M.  &  Go. 
may  recover  against  the  Austral.  &  Am.  M.  S.  S.  Go.  or  said 
Forbes  et  al.,  now  in  suit  in  the  12th  District  Gourt  (case 
18,308)." 

Defendants  had  judgment  in  the  Gourt  below,  and  we  think 
the  proceeding  should  be  sustained. 

The  contract  did  not  impose  any  personal  liability  upon 
the  defendants,  but  was  simply  an  agreement  on  their  part 
that  in  a  certain  event  moneys  in  the  hands  of  Ferris  should 
be  paid  over  to  Merrill  &  Go.  As  the  agents  of  the  Tartar, 
defendants  agreed,  "  in  case  it  shall  be  determined  that  the 
owners  of  the  Tartar  have  no  lien  or  claim  prior  to  Merrill  A 
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Co.,  tinder  the  charter  party,  to  said  moneys,  the  same  shall 
be  paid  over  to  J.  0.  M.  A  Co.''  Paid  over  by  whom  ?  Not 
by  defendants,  because  they  did  not  have  the  money.  The 
contract  merely  amounts  to  a  stipulation  on  the  part  of  the 
defendants  that  in  cose  no  claim  or  lien  should  be  established 
in  favor  of  the  ship,  the  defendants,  as  the  agents  thereof, 
would  relinquish  all  claim  to  moneys  collected  by  and  in  the 
hands  of  Ferris. 
Judgment  affirmed. 

In  Bank. 


[Filed  January  9,  1883.] 
No.  10,730. 

PEOPLE,  Bespondent,  vs.  OABCIA.  Appkllaht. 

Dumo  Dbolabationb — ^Eyidxnob — ^Wxtnisb.  It  is  not  neoesaaxy  tlist  eacdi 
witness  testifying  to  a  dying  declaration  shall  also  by  his  testtmoiiy 
definitely  fix  Uie  belief  of  the  deolarant;  the  sense  of  impendin  g  death 
may  be  shown  by  one  witness  and  the  declaration  by  another. 

Id. — Id.    The  statement  *' In  case  yon  torn  me  I  will  die,"  taken  -wUh  tbs 
.  other  testimony,  did  not  tend  to  show  a  hope  or  expectation  of  i»* 
covery. 

Id. — ^AoooMPLicE — Deoi«abatiohs — Knztb.  The  nxling  as  to  the  eridenos 
of  the  witness  Easiey  was  not  prejudicial  to  defendant.  (McKinatzT. 
J.,  and  Boss,  J.,  dissenting.) 

NoTB. — ^As  to  the  ruling  on  the  evidence  of  the  witness  Easl^,  the  follow- 
ing is  inserted: 
Three  persons,  Oliyas,  Soso,  and  defendant  Qaroia,  were  charged  witli 
the  murder  of  one  Estanislaus.    Separate  trials  were  had.    The  Cowl 
OTcrruled  defendant's  objections  to  the  testimony  of  Easiey  as  to  dec- 
larations made  by  Olivas,  and  as  to  the  actions  of  the  latter.     Tha 
declarations  were  made  at  the  time  Easiey  arrested  Oliyas,  and  after 
the  completion  of  the  murder,  that  he  (Olivas)  had  lost  his  knife 
some  weeks  before,  and  that  when  he  came  into  town,  one  lira.  O. 
brought  the  knife  (a  large  bowie)  and  gave  it  to  him,  and  he  did  not 
know  how  the  blood-stains  came  on  it.    Easiey  then  told  OUtss  thai 
Boso  had  told  all  about  the  killing,  and  that  Garcia  had  dona  ii, 
and  that  Soso  and  Olivas  were  present.    Olivas  then  said  he  went 
to  bed  the  night  of  the  murder  at  O.'s  house,  and  the  next  morning 
when  he  got  up.  Soso  brought  the  knife  and  gave  it  to  him  bloody. 
Defendant  objected  that  no  connection  was  shown  between  him  and 
the  knife  or  OliTas,  and  that  he,  defendant,  was  not  bound  by  state- 
ments of  Oliyas  made  in  his  absence. 

Appeal  from  Superior  Court,  Ventura  County. 

Hall  dk  Engliahy  Bledsoe  d  McKeeby,  and  Oglesby^  for  appel- 
lant. 

Attorney-General  Hart,  for  respondent. 

By  the  Court  (McElinstry,  J.,  and  Boss,  J.,  dissenting) : 

The  objection  that  it  does  not  appear  that  the  declaratiott 
of  the  deceased  as  to  the  person  wHo  inflicted  the  wound  was 
made  under  a  sense  and  belief  of  impending  death,  is  not 


QiiAFFET  V.  Hbad.  777 

irell  taken.  At  least  one  witness  testified  that  he  stated ,  be* 
fore  any  declaration  regarding  the  infliction  of  the  wonnd, 
that  he  would  die;  it  is  not  necessary  that  each  witness  tes- 
tifying to  the  declaration  shall  also  by  his  testimony  defi-  , 
nitely  fix  the  belief  of  the  person  making  the  declaration;  the 
sense  of  impending  death  may  be  shown  by  one  witness,  and 
the  declaration  proved  by  another.  The  statement  made  to 
witness  Elmore,  '^  In  case  yon  tnm  me  I  will  die/'  taken  with 
the  other  testimony,  does  not  tend  to  show  a  hope  or  expec- 
tation of  recovery. 

"We  see  no  error  in  the  ruling  as  to  the  evidence  of  the  wit- 
ness Easley  prejudicial  to  the  defendant. 

Judgment  affirmed. 

DISSENTING  OPINION. 

"We  dissent.     We  think  the  testimony  of  Easley  as  to  state- 
ments of  Olivas  was  clearly  inadmissible. 
HcKinstr^,  J.,  Boss,  J. 
(Sharpstem,  J.,  did  not  participate.) 

Department  No.  2. 


[Filed  January  30,  1883.] 

No.  87^6. 
CLAFFEY,  Petitioner, 

V. 

HEAD,  Judoe/  eto.,  Bespondent. 

BxZii.  o7  ExcBPTioNB  —  Waiteb  —  TiMB.  The  Judge  of  the  Court  below  de« 
olined  to  settle  »  biU  of  ezoeptiona,  holdinpf  he  had  do  JTirisdiotion  be- 
oanse  of  the  lapse  of  time.  On  application  for  a  writ  of  mandamiu 
to  compel  him  to  settle  and  certify  the  same  the  writ  was  ordered,  it 
appearing  that  the  matter  of  the  delay  was  one  o'  accommodation  be« 
tween  the  attorneys  of  the  respectiye  parties;  nnder  the  oircnmstances, 
all  objections  as  to  the  presentment  of  the  bill  to  the  Jndge  should  be 
deemed  waiyed. 

Mandamus. 

B.  A.  Latvrence^  for  petitioner. 

Oray  dk  Haven,  for  respondent. 

By  file  Court: 

In  this  cause  we  think  that  the  writ  must  issue.  The 
whole  matter,  as  to  the  bill  of  exceptions,  seems  to  have  been 
one  of  accommodation  between  the  attorneys  of  the  respective 
*  parties,  and,  under  the  circumstances,  we  think  all  objections 
as  to  file  presentment  of  the  bill  to  the  Judge  should  be 
deemed  waived. 

The  writ  to  be  issued,  however,  will  direct  the  Judge  of 
the  CSourt  below  to  settle  the  bill  of  exceptions  referred  to  in 
the  petition  and  answer,  and  certify  the  same,  if  on  examina* 
iion  he  should  find  it  to  be  true  and  correct. 
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In  Bank. 


Polled  Jannaiy  29,  1883.] 
No.  7562. 

SAVINGS  AND  LOAN  SOCIETT,  Bespondeht, 

vs. 

HOBTON  ET  AL«,  Appellants. 

DSFAUUT— DsoEBa — MoaaoAOB.  A  docieopro  ooi^cwio  otf  y  ooneliidM  m  ptittf 

M  to  the  ftTerment  in  tlM  bill,  and  doM  not  amount  to  a  ofrnfuawari  of 

any  fact  not  alleged  In  it. 
OoMPOUKD  IiiTBBiBT.    The  attention  of  the  Oonrt  below  is  diieoted  to  8eo« 

1919  0.  0.  in  oomputing  interest  npon  the  interest  whieh  is  not  puno- 

toally  paid. 

Appeal  from  Superior  Court,  San  Francisco. 

Chase,  WiUiams  and  Rhodes  dk  Barstow,  for  appellants. 
A.  N,  Droum,  for  respondent. 

By  the  Court  (Thornton,  J.,  and  Myrick,  J.,  dissenting): 

Plaintiff  filed  a  complaint  to  forelose  a  mortgage  executed 
by  defendant,  and,  no  defense  having  been  interposed,  a  de- 
fault decree  was  entered  in  the  case.  On  this  appeal  it  was 
urged  that  the  decree  was  for  a  larger  amount  than  the  com- 
plaint shows  to  have  been  due,  and  we  think  the  point  is  well 
taken.  Computing  the  interest  claimed  in  the  complaint, 
and  adding  thereto  payments  alleged  to  have  been  made  by 
the  mortgagee  for  taxes,  it  appears  that  the  decree  is  for  a 
larger  sum  than  results  from  such  computation. 

!U  is  contended  by  respondent  that  the  difference  may  be 
accounted  for  by  proof  of  payments  made  by  the  mortgagee 
in  the  shape  of  taxes  and  insurance  on  the  mortgaged  prem- 
ises, after  suit  brought,  but  this  assumption  will  not  support 
the  decree. 

'^A  decree  pro  confessio  only  concludes  a  party  as  to  the 
averments  in  the  bill,  and  does  not  amount  to  a  confession 
of  any  fact  not  alleged  in  it."  (De  Leuw  vs.  Nedy^  71  lU. 
473;)  and  the  same  rule  is  found  in  Section  680  C.  0.  P. 

The  attention  of  the  Court  below  is  directed  to  Section 
1919  of  the  Civil  Code,  in  computing  interest  upon  the  in- 
terest which  is  not  punctually  paid.  That  section  declares 
that  the  parties  may  agree  that  it  shall  become  a  part  of  the 
principal,  and  thereafter  bear  the  same  rate  of  interest  as  the 
principal  debt.     This  appears  to  us  to  be  the  limit. 

Judgment  reversed  and  cause  remanded. 
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In  Bans. 


[Piled  JaDuary  31,  1883.] 

No.  7187. 

MABES,  Bespondent,  r.  BTAN,  Appellant. 


FmruBia — latkSE — ^Landlobd  and  Tbnavt — OoNmaxoN.  A  leasee,  before 
the  expiration  of  his  term,  erected  a  honse  and  bam  on  the  leased 
premises.  At  the  expiration  of  the  term  a  new  lease  was  taken  of  the 
premises,  without  reserring  the  rights  of  the  lessee  to  the  bnidings  so 
ereeted.  Held,  the  buildings  became  fixtures  annexed  to  the  land,  and 
oonTendon  therefor  conld  not  be  maintained. 

IdI — ^Id.  The  acceptance  of  a  lease  of  the  premises,  including  the  buildings, 
without  any  reserTation  of  right,  or  mention  of  any  claim  to  the  build- 
ings, and  occupation  under  the  new  letting,  are  equiyalent  to  a  sur- 
render of  the  possession  to  the  landlord  at  the  expiration  of  the  first 
term. 

Id. — ^DwKiiiXNO-HouBS — Bavn.  In  the  absence  of  any  agreement  to  the 
contrary,  a  dwelling-house  and  bam  erected  upon  the  land  of  his 
landlord  by  a  tenant  becomes  a  part  of  the  realty. 

Appeal  from  Fifteenth  Distriot  Court,  SaH  Frauoisoo. 

McAllister  dk  Berqin^  for  appellant. 
Duprey  dk  Hutchinson,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

By  the  assignment  and  specifications  of  error,  we  are  con- 
fined  to  the  consideration  of  the  simple  question,  whether 
the  buildings  for  the  value  of  which  tne  plaintiff  recovered 
judgment  in  this  action  were  the  personal  property  of  tho 

Slaintiff  at  the  time  of  the  alleged  conversion  of  them  by  the 
efendant. 

The  Pacific  Glass  Works,  a  corporation,  was  the  owner  of 
the  premises  upon  which  said  buildings  were  standing,  and 
on  tne  18th  day  of  December,  1867,  executed  a  lease  of  said 
premises  to  one  John  Anderson  for  the  term  of  one  year, 
who,  before  the  expiration  of  that  term,  erected  upon  said 
premises  the  house  and  bam  in  controversy.  At  the  expira- 
tion of  that  term,  said  Pacific  Olass  Works  made,  and  said 
John  Anderson  accepted,  another  lease  of  the  said  premises, 
which  contains  the  following  clause : 

''And  that  at  the  expiration  of  the  said  term,  the  said  party 
of  the  second  part  will  quit  and  surrender  the  said  premises  in 
as  good  state  and  condition  as  reasonable  use  and  wear  there- 
of will  permit,  damages  by  the  elements  excepted,  and  the 
said  paxty  of  the  second  part  further  covenants  and  agrees 
that  during  the  occupancy  of  the  said  demised  premises  he 
will  not  put,  nor  suffer  to  be  put  thereon,  nor  use  the  same, 
or  any  pflot  thereof,  nor  the  buildings  thereon ,  or  to  be  erected 
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• 

thereon,  nor  suffer  the  same  to  be  nsed  by  any  otixer  jfermm 
or  persons,  for  the  erection  or  working  of  any  still,  distilleiy, 
apparatus  or  appliances  for  the  illicit  or  other  distilleiy,  or 
manufaotore  oi  spiritnoos  or  other  liquors." 

After  that  two  other  leases  of  the  same  premises  were  exe- 
cuted between  the  same  parties,  for  the  same  rent,  and  on 
the  same  terms  as  that  last  above  mentioned,  differing  from 
that  only  in  dates  and  length  of  terms.  The  last  of  said 
'leases  is  dated  April  15th,  1875,  and  is  for  the  term  of 
two  years.  On  the  17th  day  of  July,  1875,  Anderson  exe- 
cutoa  what  purports  to  be  a  conveyance  of  the  house  and 
barn  in  controversy  to  the  plaintiff  in  this  action.  ''At  the 
time  of  the  execution  and  delivery  of  said  conveyance  Annie 
Langstone  was,  and  had  been,  for  between  two  and  three 
years,  in  occupation  of  the  land,  house  and  bam  mentioned 
m  the  complaint,  as  tenant  of  said  Anderson,  paying  him 
therefor  during  that  time  the  monthly  rent  of  $25;  and  after 
the  execution  of  said  conveyance,  the  plaintiff  duly  notified 
her  thereof,  and  thereafter  tiie  plaintiff  collected  rent  of  her 
therefor,  $25  per  month,  for  one  or  two  months,  and  $20  per 
month  thereafter,  until  about  February,  1876,  one  John  J. 
Haley  notified  her  not  to  pay  any  more  rent  to  plaintiff*,  but 
to  pay  the  rent  to  Charles  Crocker,  to  whom,  he,  Haley,  said 
the  land  in  the  complaint  described  belonged." 

Annie  Langstone  testified  that  she  paid  rent  to  the 
plaintiff  five  or  six  months,  and  that  she  then  ceased  paying 
rent  to  him  because  Mr.  Haley  notified  her  not  to  pay  any 
more  rent  to  plaintiff.  After  that  she  ''paid  rent  to  D.  W. 
Parkhurst,  the  agent.'*  At  times  to  the  defendant,  i.  6.,  when 
she  did  not  have  the  rent  when  Mr.  Parkhurst  called,  she 
had  to  go  to  the  office  and  pay  it  to  defendant. 

On  the  9th  of  March,  1876,  Chester  &  Hyde,  who  had  a 
scontract  with  plaintiff  to  remove  said  buildings  off  of  said 
lot,  went  upon  the  premises,  and  while  making  preparations 
to  remove  said  buildings  were  handed  the  following : 

"  San  Francisco,  March  9,  1876. 

**  lo  Edmund  Marks,  his  employees,  Hyde  &  Chester ^  House- 
movers,  their  Servants  and  Agents — Notice:  You  are  hereby 
notified  not  to  move,  displace,  or  in  any  manner  disturbs 
certain  house  situated  on  the  Nuevo  Potrero,  and  now  occu- 
pied by  Mrs.  Annie  Langstone.  If  you  fail  to  take  notice  as 
above,  and  persist  in  removing  said  house,  you  will  be  pros- 
'Ccuted  according  to  law. 

**Cha8.  Croceeb, 
(•'By  E.  Ryan,  Agent.") 
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After  reoeiTing  this  nothing  more  was  done  toward  re- 
moving said  buildings,  and  the  plaintiff  afterward  com- 
menced this  action. 

It  is  contended  that  defendant  had  no  right  or  authority 
to  interfere  with  the  removal  of  said  buildings.  But  that  in 
our  view  of  the  case  is  not  a  material  fact.  If  the  plaintiff 
owned  the  buildings  and  had  a  right  to  remove  them  no  one 
had  anv  right  to  interfere.  If  he  did  not  have  a  right  to  re- 
move tLem,  the  defendant  did  not  by  reason  of  interfering 
in  the  manner  and  to  the  extent  that  he  is  shown  to  have  in- 
terfered,  rendered  himself  liable  to  pay  for  the  buildings  in 
an  action  for  their  conversion. 

If  we  follow  the  case  of  Merritt  v.  Judd  (14  Cal.  60),  and 

Jungerman  v.  Bovee  (19  id.  355),  we  must  hold  that  the  facts 

proven  in  this  case  are  not  sufficient  to  justify  the  finding 

''  that  said  buildings  were  at  the  date  last  aforesaid  (March 

9,  1876,)  the  personal  property  of  the  plaintiff." 

Neither  of  those  coses  is  distinguishable  in  principle  from 
this  case.  The  earlier  one  certainly  is  not.  According  to 
the  doctrine  of  those  cases  upon  the  execution  of  a  new  lease 
the  lessee  '*  is  in  the  same  situation  as  if  the  landlord,  being 
seized  of  the  land,  had  leased  both  land  and  fixtures  to  him.  * 
In  that  case  we  do  not  think  that  any  one  would  claim  that 
the  lessee  could  remove  the  buildings,  or  that  they  were  not 
fixtures  annexed  to  the  land. 

The  correctness  of  the  doctrine  here  laid  down  is  doubted, 
or,  more  strictly  speaking,  denied  in  Kerr  v.  Kingsbury,  39 
Mich.  150.  The  Supreme  Court  of  Massachusetts,  however, 
in  the  same  year,  1878,  said:  '^  When  the  same  tenant  con- 
tinues in  possession  under  a  new  lease  containing  different 
terms  and  conditions,  making  no  reference  to  the  old  lease, 
reserving  no  rights  to  the  lessee  in  fixtures  annexed  during 
the  previous  term  and  not  removed  before  its  expiration,  and 
contjEuning  the  covenant  to  deliver  up  the  premises  at  the  end 
of  the  term  in  the  same  condition,  this  is  not  the  extension 
of  or  holding  over  under  an  existing  lease;  it  is  the  creation 
of  a  new  tenancy.  And  it  follows  that  whatever  was  a  part 
of  the  freehold  when  the  lessee  accepted  and  began  his  oc- 
cupation under  the  new  lease  must  be  delivered  up  at  the  end 
of  the  term,  and  cannot  be  severed  on  the  ground  that  it  was 
put  in  as  a  trade  fixture,  under  a  previous  lease  which  has 
expired.  The  failure  of  the  lessee  to  exercise  his  ri^ht  to 
remove  during  the  former  term,  or  to  reserve  it  in  his  new 
contract,  precludes  him  from  denying  the  title  of  his  land- 
lord to  the  estate  and  the  fixtures  annexed,  which  have 
become  part  of  it.     The  occupation  under  the  new  lease  is 
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in  effect  a  surrender  of  the  premises  to  the  landlord  under 
the  old."  ( fVatrisa  v.  Naiional  Bank,  124  Mass.  571-576.) 
And  the  New  York  Coart  of  Appeals,  in  Laughran  y.  JSoss, 
(45  N.  Y.  792),  said:  "  A  surrender  of  the  premises,  after  the 
expiration  of  the  lease,  is  such  an  abandonment  as  vests  the 
title  in  the  landlord.  In  reason  and  principle  the  acceptance 
of  a  lease  of  the  premises,  including  the  buildings,  without 
any  reservation  of  right  or  mention  of  any  claim  to  the 
buildings  and  fixtures,  and  occupation  under  the  new  letting, 
are  equivalent  to  a  surrender  of  the  possession  to  the  land- 
lord at  the  expiration  of  the  first  term.'*  And  in  Ewell  on 
Fixtures  (p.  174),  this  is  said  to  be  well  settled. 

If  that  DC  so,  it  logically  follows  that  the  rights  of  the 
plaintiff  and  his  grantor,  Anderson,  must  be  viewed  in  the 
same  light  as  they  would  be  if  the  buildings  had  been  erected 
before,  and  had  been  standing  upon  the  land  at  the  time  of 
the  execution  of  the  first  lease;  or  as  if  the  second  or  any 
subsequent  lease  had  been  in  fact  the  first.  And  viewed  in 
that  light,  it  is  quite  clear  that  the  buildings  standing  upon 
the  premises  were  a  part  of  the  realty,  and  would  have  passed 
with  it  by  deed,  although  not  specifically  mentioned  in  it. 

And  it  appears  by  the  record  that  prior  to  the  time  of  the 
alleged  interference  of  the  defendant  with  the  removal  of  said 
buildings,  the  premises  had  been  conveyed  by  Anderson^s 
lessors  to  other  parties. 

There  can  be  no  question  that  in  the  absence  of  any  agree- 
ment to  the  contrary,  a  dwelling-house  and  bam  erected 
upon  the  land  of  his  landlord  by  a  tenant  would,  when  so 
erected,  be  annexed  to  the  realty.  In  Van  Ness  v.  Packard^ 
(2  Pet.  137),  Story,  J.,  delivering  the  opinion  of  the  Ck>urt» 
observed  that  ''  if  the  house  was  built  principally  for  a 
dwelling-house  for  the  family,  independently  of  carrying  on  the 
trade,  then  it  would  doubtless  be  deemed  a  fixture  falling 
within  the  general  rule,  and  immovable." 

We  think  it  quite  clear  that  if  the  consequence  of  taking  a 
lease  of  the  premises  after  said  buildings  had  been  erected 
thereon,  was  to  place  the  lessor  and  lessee  in  the  same  posi- 
tions that  they  would  have  respectively  occupied  in  the  ab- 
sence of  any  former  lease,  the  nnding  of  the  Court  that  said 
buildings  were,  on  the  9th  day  of  March,  1876,  the  personal 
property  of  the  plaintiff,  is  not  sustained  by  the  evidence,  and 
the  judgment  and  order  appealed  from  must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for  nev 
trial. 

We  concur:  Morrison,  C.  J.,  McEinstry,  J.,  Boss,  J., 
Thornton,  J.,  McEee,  J. 
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[FUed  January  26,  1883.] 

No.  8332. 

NE WEILL  ET  AL.,  Appellantb, 

VB. 

WHITFIELD  ET  AL.,  Bbspondkntb. 

KuiiNO  Glaix  —  Location — ^£jioti»mt  —  Findxnos  —  Monumxmtb.  Ejeoi- 
ment  for  a  mining  olaim.  Held,  certain  findings  were  not  snsiained 
by  the  testimony. 

Appeal  from  Superior  Court,  San  Bernardino  County. 

Harris  dt  Allen,  BivckmU  &  While  and  Larrabee,  for  appel- 
lants. 

SaUerwhUe  dt  Cwiis,  Boyer  dt  Gibson,  Rovodl  and  Bledsoe, 
for  respondents. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  contest  on  this  case  is  between  the  claimants  of  two 
certain  mining  claims  called,  respectively,  the  Bed  Jacket  and 
Burning  Moscow,  situated  in  Grapevine  Mining  District,  in 
the  Calico  Mountains  of  San  Bernardino  County.  The  action 
is  ejectment — ^plaintiffs  claiming  the  lode  in  question  to  be 
within  the  lines  of  the  Bed  Jacket,  and  the  defendants  that 
it  is  a  part  of  the  Burning  Moscow. 

The  fact  is  not  disputed  that  the  plaintiff  Newbill  discovered 
the  Bed  Jacket  on  tne  26th  day  of  March,  1881,  whatever  its 
lines  may  be  held  to  be.  On  that  day,  in  traversing  the 
mounlam,  he  discovered  certain  veins  o!  rock  rmming  in  a 
northwesterly  and  southeasterly  direction,  and  containing 
minerals  of  value,  and  with  the  intention  of  locating  a  mining 
claim  thereon  pursuant  to  the  laws  of  the  United  States,  and 
of  the  local  customs  and  rules  of  the  district,  he  placed  a  dis- 
coveiy-stake  in  the  ground  near  the  vein,  with  a  written 
notice  signed  by  him,  claiming  300  feet  on  each  side  of  the 
ledge,  and  running  600  feet  southeasterly  and  1000  feet 
northwesterly  along  the  vein,  and  stating  in  the  notice  that 
he  claimed  twenty  days  within  which  to  mark  the  boundaries 
and  record  his  claim — the  time  claimed  being  the  time  allowed 
by  the  local  rul^s  and  customs  of  the  district  for  that  purpose. 
A  few  days  afterward,  and  before  the  11th  day  of  April,  1881, 
Newbill  again  went  upon  his  claim,  named  it  Bed  Jacket,  and 
commenced  to  mark  its  boundaries.  For  the  purposes  of 
our  decision  we  shall  assume — what  is  strenuously  denied  by 
the  appellants — that  the  evidence  sustains  the  finding  of  the 
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Oonrt  below  to  the  effect  that  at  that  time  he  (Newbill) 
*'  erected  a  stone  monument  about  500  feet  soatheastorly  Irom 
the  discoveiy-stake  and  notice  aforesaid,  with  a  written  notice 
thereon  marked  southeastern  end  of  Bed  Jacket,  and  at  Uie 
same  time  erected  another  similar  stone  monument  about  300 
feet  northerly  from  the  last-named  monument,  and  put  a 
written  notice  thereon,  marked  northeast  comer  of  Bed 
Jacket." 

Owing  to  sickness,  Newbill  was  obliged  to  suspend  work, 
and  did  not  do  anything  further  at  that  time  in  locating  or 
marking  the  boundaries.  Continuing  sick,  he  agreed  with 
his  co-plaintiffs — Wallace,  Parks  and  Ferrell — that  they 
should  go  upon  the  ground  and  complete  the  location  and 
marking  of  the  boundaries  of  the  claim,  in  consideration  of 
which  mey  were  to  have  an  undivided  half  of  it.  Accordingly, 
on  the  12th  of  April,  1881,  Wallace,  Parks  and  Ferrell  went 
upon  the  ground  and  marked  out  the  boundaries  of  the  Bed 
Jacket  claim,  not,  however,  in  precise  accordance  with  the 
discovery-notice  put  up  by  Newbill  on  the  26th  of  March, 
nor  in  accordance  with  the  subsequent  monuments  put  up  by 
him  and  marked  as  the  southeastern  end  and  the  northeastern 
corner  of  the  Bed  Jacket,  but  they  marked  the  boundaries  so 
as  to  extend  about  600  feet  along  the  vein  northwesterly,  and 
about  900  feet  southeasterly  from  the  discovery-stake  and 
notice,  with  a  width  of  a  little  less  than  300  feet  on  each  side 
of  the  vein  and  including  the  discovery-stake  and  notice. 
Such  boundaries  were  marked  by  erecting  a  rock  monument 
at  each  corner,  and  at  the  middle  of  each  end  and  at  the 
middle  of  the  north  or  northeast  side  line,  and  placing  written 
notices  on  each  corner  monument  marked  respectively: 
Northeast  corner  Bed  Jacket,  northwest  corner  Bed  Jacket, 
southwest  corner  Bed  Jacket  and  southeast  corner  Bed 
Jacket,  and  on  the  southeast  center  end  monument  was 
placed  a  written  notice  of  which  the  following  is  a  copy: 


it 


NOTICE  OF  LOCATION  OP  QUABTO  OLADC: 


Notice  is  hereby  given  to  all  whom  it  may  concern,  that  we, 
G.  B.  Wallace,  H.  C.  Parks,  P.  H.  Newbill,  J.  B.  Ferrell, 
citizens  of  the  United  States,  over  the  age  of  twBnty-one 
years,  having  discovered  a  vein  or  lode  of  quartz  or  rock,  in 

Elace  bearing  silver  and  nickel,  within  the  limits  of  the  claim 
ereby  located,  have  this  day,  under  and  in  accordance  with 
the  Kevised  Statutes  of  the  United  States,  Chapter  Six, 
Title  Thirty-two,  located  1500  linear  feet  of  this  vein  or  lode, 
with  surface  ^ound  600  feet  in  width,  situated  in  Grapevine 
Mining  District,  county  of  San  Bernardino,  State  of  Calif omiai 
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and  known  as  the  Bed  Jacket  Gk>ld  and  Silver  and  Nickel 
Qnartz  Mining  Claim,  and  extending  1500  feet  to  monmnei^t 
southeast  to  center  of  claim;  this  is  the  southeast  end  of 
claim;  and  300  feet  northeastern  center  of  Bed  Cloud,  eic- 
tending  northwest  1600  feet  to  northwest  center  of  Bed  Jacket 
from  this  notice  of  the  discoyery  or  prospect  shaft,  the  ex- 
terior boundaries  of  this  claim  "being  distinctly  marked  by 
reference  to  some  natural  object  or  permanent  monuments, 
and  more  particularly  described  as  follows,  to  wit:  Com- 
mencing at  this  notice  and  bearing  westerly  1600  feet  from 
this  notice  to  a  monument  on  center  of  claim;  thence  300  feet 
southwest  to  north  comer  of  Bed  Cloud  Mine;  thence  1500  feet 
along  this  line  of  Bed  Cloud;  thence  300  feet  north  to  center 
of  claim;  thence  300  ffeet^  northeasterly  to  comer;  thence 
300  [feet]]  to  center  oflead;  and  we  intend  to  hold  and  work 
said  claim  as  provided  by  the  local  customs  and  rules  of 
miners  and  the  mining  statutes  of  the  United  States. 

Dated  on  the  ground,  this  26th  day  of  March,  1881. 

Discovered  March  26,  1881. 

Located  April  1st,  1881.  P.  H.  Newbill,  Locator. 

P.  H.  Newbill,  G.  B.  Wallace,  H.  C.  Parks,  J.  B.  Ferrell." 

All  of  the  monuments  thus  erected  by  Wallace,  Parks  and 
Ferrell  on  the  12th  of  April  were,  according  to  the  findings 
of  the  Court  below,  placed  in  plain  and  conspicuous  places, 
except  the  southeast  centei-end  monument,  on  which  was 
placed  the  notice  above  copied,  which  monument,  according 
to  the  findings,  ''was  not  placed  in  a  plain  and  conspicuous 
place,  but  at  tlie  bottom  of  a  deep  and  abrupt  declivity  or 
gulch,  in  an  obscure  place,  where  it  was  not  likelv  to  be  seen 
by  persons  looking  for  monuments  or  passing  tnrough  the 
country,  and  it  was  much  smaller  than  any  of  tne  other  mon- 
uments mentioned.'*    This  finding  of  the  Court  we  think 
unsupported  by  the  evidence.     Neither  the  testimony  of  Wig- 
gins, Jttay  nor  Parks,  cited  by  counsel  for  respondents,  sus- 
tains it.     On  the  contrary,  the  testimony  of  Parks  is,  that  a 
man  going  upon  the  ground  to  locate  mining  claims  would 
have  been  apt  to  have  seen  it  without  tracing  the  monuments 
around.     ''He  could  have  found  it  if  he  started  to  go  up  the 
mountain.     It  is  the  only  pass  by  which  he  could  get  up  there, 
and  that  notice  stood  right  in  the  pass.     He  couldn't  miss 
the  monument,"  said  the  witness.    Moreover,  we  can  conceive 
of  no  motive  on  the  part  of  Wallace,  Parks  and  Ferrell,  or 
either  of  them,  for  putting  the  notice  in  an  obscure  place. 
The  very  purpose  of  posting  it  was  to  assert  a  claim,  not  to 
conceal  one. 
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80,  abo,  the  evidence  is  insufficient  to  sustain  the  fincling 
of  the  CJourt  below  to  the  effect  that  the  two  monuments 
which  the  Court  finds  were  erected  bjNewbill  prior  to  April 
11th,  and  marked,  respectively,  souiheastemendof  Bed  Jacket 
and  northeast  comer  of  Bed  Jacket,  were  to  the  knowledge  of 
Wallace,  Ferrell  and  Parks  standing  and  allowed  to  remain 
at,  and  subsequent  to,  the  time  they  marked  the  boundaries 
of  the  Bed  Jacket  on  the  12th  of  April.  Not  only  is  there 
no  evidence  that  they  had  actual  knowledge  of  such  monu- 
ments, but  it  would  seem  incredible  that  they  would  have 
left  them  standing  as  indicating  the  extent  of  the  Bed  Jacket, 
when,  at  the  very  same  time,  they  so  carefully  marked  out, 
and  built  monuments  on,  other  boundaries  of  that  claim, 
which  extended  far  beyond  the  monuments  which  it  is  said 
they  knowingly  left  standing. 

At  all  events,  when  the  defendants  went  on  the  ground  on 
the  16th  and  17th  davs  of  July,  1881,  they  found,  or  could 
have  found  if  they  had  looked,  the  monuments — eight  in  num- 
ber— erected  by  Wallace,  Parks  and  Ferrell  on  the  12th  of 
April,  with  the  notices  above  indicated.  Those  boundaries 
included  the  premises  in  controversy.  For  them ,  the  defend- 
ants saw,  or  ought  to  have  seen,  that  the  ground  was  appro- 
priated bj  others,  and  was  not  open  to  location  by  them. 

But  it  IS  said  for  the  defendants  that  they  were  misled  by 
the  two  monuments  found  by  the  Court  to  have  been  erected 
by  Newbill  prior  to  April  11th.  That  this  was  not  so  is  con- 
clusively shown  by  the  fact  that  defendants  did  not  reaped 
those  monuments:  for  they  so  located  their  claim  as  to  embrace 
ground  included  within  them  as  well  as  within  the  boundaries 
marked  out  by  Wallace,  Ferrell  and  Parks  on  the  12th  of 
April. 

Judgment  and  order  reversed,  and  cause  remanded  to  the 
Court  below  for  a  new  trial. 

We  concur:  McEinstry,  J.,  Morrison,  C.  J.,  Myrick,  J., 
Sharpstein,  J.  

Depabtment  No.  2. 


[Filed  January  26, 1883.] 

No.  8637. 

FBAZEB,  Appellant, 

vs. 

BABLOW  ET.  AL.,  Bespondemts. 

Mrcbanio*8  Lixm — Fleadxro — Dekubbeb.  The  notice  of  lien,  made  part 
of  the  oomplaint,  contained  statements  inconsistent  and  contrarj  to 
those  on  the  same  subject,  contained  in  the  oomplaint  itadf .  Bdd^ 
the  Oonrt  properly  sustained  a  demurrer  to  the  complaint  on  the 
ground  of  ambiguity  and  uncertainty. 
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Appeal  from  Saperior  Court,  Sacramento  Gotmty. 

L,  S.  Taylor,  for  appellant. 
O,  L.  Johnson^  for  respondents. 

By  the  Coubt: 

Appeal  from  a  judgment  upon  demurrer  entered  after 
plaintiff  had  declined  to  amend  his  complaint. 
.  The  action  was  against  three  defendants — ^Barlow,  Cronkite 
and  Ellis — ^to  foreclose  a  mechanic's  lien  for  a  balance  due 
for  lumber  and  materials  furnished  and  used  in  the  con- 
struction of  a  dwelling-house  on  a  lot  of  land  in  the  city  of 
Sacramento. 

•  The  notice  of  lien  was  included  in  and  made  part  of  the 
complaint.  The  notice  contains  the  statements  that  Cronkite 
and  Ellis  were  the  reputed  owners  of  the  land  upon  which 
the  house  was  built;  that  the  materials  which  were  used 
in  its  construction  were  furnished  to  Barlow,  Cronkite  and 
Ellis  by  the  plaintiff.  It  contains  no  statement  of  the  date 
when  tiie  building  was  completed,  but  it  does  state  that  thirty 
days  had  not  elapsed  since  the  completion  of  the  building. 
On  the  other  hand,  the  complaint  itself  alleges  that  Ellis  was 
tiie  sole  owner  of  the  land;  that  the  materials  were  furnished 
to  Barlow  and  Cronkite,  who  had  paid  the  cost  of  the  same, 
except  a  balance,  which  remained  due  and  unpaid  on  the  31st 
of  October,  1881,  and  that  the  house  in  the  construction  of 
which  the  materials  were  used,  **  was  completed Novem- 
ber, 1881,"  and  the  notice  of  lien  was  med  '' December  2, 
1881."  These  inconsistent  and  contradictory  statements  made 
the  complaint  ambiguous,  uncertain,  and  demurrable. 

Judgment  affirmed. 

Depabtment  No.  2. 


[Filed  December  30,  1882.] 

No.  8596. 

JACKSON,  Respondent, 

V. 

BECEMAN  ET  AL.,  Appellants. 

OoBPOftATioN — SUB80BIBSB8.    MUchell  T.  ^ecAcman,  8582,  followed. 

Appeal  from  Superior  Courts  Sacramento  County. 

Ccuiwcdader  &  Devlin,  for  appellants. 

CaUin  &  Harnburger  and  EagerUm,  for  respondent. 

By  the  Court  : 

Upon  the  authority  of  MUcheU  v.  Beckman,  8582,  judgment 
«nd  order  affirmed. 
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Depabticent  No.  2. 


[Filed  January  26,  1883.1 

No.  7446. 

SWEENEY  &  GO.,  Bespondkhts, 

t;. 

8UTE0  k  GO.,  Appellants. 

Wabbast — BsoxxB — Attobmxt — 8ax«s — ICamdamdb.  The  Gomt,  by  man- 
damns,  directed  the  Auditor  of  the  eity  and  county  of  San  Fntnciaeo 
to  isBue  a  warrant  to  plaintiffs  in  the  action  for  the  writ  (plaintiihi 
herein)  *'  or  their  attorney  '*  therein.  The  warrant  was  soissned  and 
the  attorney  sold  it  to  defendants.  EM^  defendants,  when  they  pur- 
chased it,  were  not  bound  to  inquire  further  into  the  matter  of  titie 
than  to  see  that  it  conformed  to  the  direction  given  by  the  Court. 
Defendants  acquired  a  good  title  by  the  purchase  from  the  attorney,  uid 
haying  paid  him  for  the  warrant,  Uiey  are  not  responsible  to  plamtiffB. 

Appeal  from  Superior  Gonrt,  San  Francisco. 

E.  J,  M(H)re,  for  appellants. 

J,  B.  Hart,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Coort: 

The  action  was  brought  to  recover  of  defendants  a  warrant 
or  audited  account,  issued  by  the  Auditor  of  the  city  and 
county  of  San  Francisco,  or  its  value.  It  appears  that  the 
account  was  presented  to  the  Board  of  Supervisors  and 
allowed  by  it.  It  was  then  presented  to  the  Auditor  to  be 
allowed  by  him.  This  he  refused.  It  was  finally  allowed  by 
the  Auditor  under  a  peremptory  writ  of  mandate.  The  Court 
by  its  judgment  directed  the  auditing  of  the  account  and  the 
issuance  of  a  warrant  in  the  usual  form  to  the  plaintiffs  in 
the  action  for  the  writ  **  or  their  attorney  therein."  The  Au- 
ditor allowed  the  account  and  issued  the  warrant,  in  accord- 
ance with  the  order  of  the  Court,  to  J.  P.  Sweeney  &  Co.,  or 
M.  J.  Cobb  (the  latter  being  the  attorney  referred  to).  Cobb 
sold  the  warrant  to  defendants.  *  These  facts  appear  clearly 
in  the  evidence. 

We  are  of  opinion  that  the  warrant  was  issued  in  accord- 
ance with  the  judgment  of  the  Court,  and  that  being  the 
case,  the  defendants,  when  they  purchased  it,  were  not  bound 
to  inquire  further  into  the  matter  of  title  than  to  see  that  it 
conformed  to  the  direction  given  by  the  Court.  The  defend- 
ants acquired  a  good  title  by  the  purchase  from  Cobb,  and 
having  paid  Cobb  for  the  warrant,  they  are  not  responsible 
to  the  plaintiffs  herein. 

As  the  foregoing  must  dispose  of  the  case,  it  is  unnecessaiy 
to  determine  the  other  questions  discussed  on  the  argument. 

The  judgment  and  oraer  denying  a  new  trial  are  reversed^ 
and  the  cause  remanded. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 
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Depabtmekt  No.  2. 


[Filed  January  25,  1883.] 
No.  7634. 

BUBNHAM  ET  AL. ,  Appellantb, 

vs. 
MoNALLY  ET  AL.,  Kebpondents. 

JhasnoHm — Afpbaij — Oonnjcr  ow  Eyidshcb.  Where  there  ia  a  sabitantial 
eonflict  of  eyidenoe,  the  appellate  Conrt  wUl  not  interfere  ^th  the 
judgment  of  the  Conrt  below. 

Appeal  from  Superior  Court,  San  Francisco. 

Walter  Van  JDyke,  for  appellants. 
Charles  F,  Hanlon^  for  respondents. 

By  the  Court  : 

The  only  Question  in  this  case  is  as  to  whether  the  findings 
are  sustained  by  the  evidence.  There  is  a  substantial  con- 
flict in  the  evidence,  therefore  the  Court  will  not  interfere. 

Judgment  and  order  affirmed. 

Depabtment  No.  2. 


[Filed  January  26,  1883.] 

No.  8190. 

BOVO,  Appellant,  v.  BOVO,  Respondent. 

BiTOBOB — ComcuNiTT  pBOPKBTY — DsoBBB.  Defendant  wae  charged  with 
adultery;  denial  by  her  and  orosa-oomplaint  for  i|  diyoroe,  on  the 
ground  of  extreme  omelty.  A  divorce  was  granted,  but  npon  what 
ground  did  not  appear.  Appeal  by  plaintiff,  asking  a  modification 
of  the  decree  which  awarded  defendant  nearly  one-hidf  of  the  oommu* 
nity  property.  HM,  it  did  not  appear  that  the  Oourt  below  abused 
its  discretion.    (146  0.  0.^ 

Appeal  from  Superior  Oourt,  San  Francisco. 

NagU  and  Loughborough,  for  appellant. 
Swain  y  Craig  and  Dunand,  for  respondent. 

By  the  Court  : 

Plaintiff  brought  bis  suit  for  a  divorce,  charging  the  de- 
fendant with  adultery,  and  defendant,  after  denying  tixe 
charge  in  her  answer,  filed  a  cross-complaint  praying  a  divorce 
from  the  plaintiff  on  the  ground  of  extreme  cruelty.  The 
Oourt  granted  a  divorce,  but  upon  what  ground  does  not  ap- 
pear in  the  transcript.  Plaintiff  appealed,  and  asks  for  a 
modification  of  the  aecree. 
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The  point  is  made  that  the  Court  awarded  the  defendant 
too  large  a  proportion  (nearly  one-half)  of  the  eommnni^ 
property.  Section  146  of  the  Giyil  Code  providee  that  '*  if 
the  decree  be  rendered  on  the  gronnd  of  adulteij  or  extreme 
omelty^  the  commnnity  property  shall  be  assigned  to  the  r»- 
speotive  parties  in  sach  proportions  as  the  Goort,  from  the 
facts  of  tne  case  and  the  condition  of  the  parties,  may  deem 
just." 

In  yiew  of  all  the  facts  of  the  case,  as  established  by  the  eyi- 
dence,  we  cannot  say  that  the  Court  awarded  too  large  a  por- 
tion of  the  community  property  to  the  defendant,  and  there- 
fore we  are  notprepared  to  reverse  the  judgment  for  abuse 
of  discretion.  Tne  circumstances  found  m  the  case  of  Brown 
▼.  Brown  (9  Pac.  C.  L.  J.  580)  were  very  different  from  those 
appearing  in  the  transcript  in  the  present  case,  and  therefore 
that  case  is  not  authority  in  this.  There  is  no  error  in  the 
proceedings  demanding  a  reversal. 

Judgment  and  order  affirmed. 

DSPABTMENT  No.   2. 


[Piled  January  26,  1883.] 
PAGE,  Bbspondent,  vs.  LATHAM,  Appellaht- 

Attaohmsmt — AnrzDATiT — Mobtoaos — Limitatior  of  Aonon — SBOuBirr. 
Action  OD  promissorj  notes.  The  affidATit  for  attachment  contained 
the  recital  '*  that  originally,  at  the  time  of  the  making  of  said  notea, 
the  said  defendant  execnted  and  deli?ered  to  one  N.  Page  a  mort- 
gage upon  real  property  purporting  to  aecnre  the  payment  of  said  tvo 
notes  and  the  ihterest,  bat  that  said  N.  Page  was  not  then,  nor  has 
he  since  been,  the  holder  or  the  owner  of  said  notes,  or  either  of 
them,  and  that  said  mortgage  has  become  Talneless  without  any  tenlt 
of  this  plaintiff,  or  of  the  said  N.  Page,  by  reason  of  the  lapse  of 
time."  RM,  the  motion  to  dissolTc  the  attachment  should  have  been 
granted.  The  only  groxmd  stated  in  the  affldaTit  upon  which  the 
plaintiff  claims  that  the  mortgage  giyen  as  security  for  the  payment 
of  the  notes  has  become  valneless,  is  lapse  of  time.  The  plaintiff  does 
not  know,  nor  can  he,  nntil  demurrer  or  answer,  whether  or  not  the 
plea  of  the  Statute  of  Limitations  will  be  interposed.  If  that  plea 
should  not  be  interposed,  the  security  would  remain. 

Id. — ^Id.  Further:  Plaintiff  could  have  brought  his  action  for  foredkoourt 
within  the  time;  if  he  omitted  to  do  so,  it  was  his  own  act  by  whioh 
the  security  becaune  valueless. 

Appeal  from  Superior  Court,  San  Francisco. 

B.  S.  Brooks f  for  appellant. 
Rhodes  <k  Baratow,  for  respondent. 

By  the  Court  : 

The  motion  to  dissolve  the  attachment  should  have  been 

S anted.    The  only  ground  stated  in  the  affidavit  upon  which 
e  plaintiff  claims  that  the  mortgage  given  as  security  for 
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the  payment  of  the  note  has  become  valueless  is  lapse  of 
tune.  The  plaintiff  does  not  know,  nor  can  he  until  demurrer 
or  answer,  whether  or  not  the  plea  of  the  Statute  of  Limita- 
tions will  be  interposed.  If  tnat  plea  should  not  be  inter-  * 
posed  the  security  would  remain,  besides,  if  a  person  per- 
mits the  statutory  time  to  pass,  is  it  not  his  act?  He  coxdd 
have  brought  his  action  for  foreclosure  within  the  time;  if  he 
omitted  to  do  so,  it  was  his  own  act  by  which  the  security 
became  valueless. 

Order  reversed  and  cause  remanded,  with  instructions  to 
grant  the  motion. 

Department  No.  2. 


[Filed  January  26, 1883.1 

No.  8467. 

BBODBIBB,  GuABDiAN,  Eto.,  Bespondent, 

V. 

TlBBETTS  ET  AL.,  Appellants. 

GVABDXAH — ObJBCTIOK — APPKAL — TbANBCBIFT — PbOBATB   OoUBT — PSBSUlfF- 

TxoN — MoBTOAOS — ^Etidknob.  Foreclosture  brought  by  a  ward  in  the 
name  of  a  guardian,  who  is  the  Baccessor  of  a  former  gnardian  with 
whom  the  contract  was  made.  On  the  trial  defendant  objected  to  the 
admissibility  in  eyidenoe  of  the  order  of  removal  and  the  appoint- 
ment of  a  snccessor,  on  the  ground  that  no  notice  or  citation  had  been 
seryed  on  the  former  gnardian  to  show  canse  why  he  should  not  be 
remoTed.  The  orders  of  the  Gonrt  were  received  in  evidence,  bnt 
were  not  brought  before  the  appellate  Oourt.  There  was  nothing  in 
the  transcript,  except  the  statement  in  the  objection,  showing  that  he 
was  not  served.  Eeld,  the  presxmiption  is  in  favor  of  the  action  of 
the  Court  below. 
Ip^ — ^In.  The  proceedings  of  the  late  Probate  Court  are  to  be  construed 
in  the  same  manner  as  the  proceedings  of  Courts  of  general  juris- 
diction (98  0.  C.  P.,  before  amendments  of  1880). 

Appeal  from  Superior  Court,-  San  Bernardino  County. 

L,  G.  Tibbetts,  for  appellants. 
Paris  dt  Bledsoe,  for  respondent. 

By  the  Court  : 

There  are  many  points  attempted  to  be  presented  and 
allegations  of  error  made  in  the  transcript  before  us,  the 
releyanoy  or  materiality  of  which  are  not  apparent  to  us. 
We  see  but  one  point  which  we  deem  worthy  of  notice,  and 
that  is  in  reference  to  the  removal  of  the  former  guardian. 

On  the  trial  the  defendants  objected  to  the  admissibility 
in  evidence  of  the  order  of  removal  and  the  appointment  of 
A  successor,  on  the  ground  that  no  notice  or  citation  ha4 
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been  served  on  the  former  guardian  to  show  canse  irhy  he 
should  not  be  removed.  Tne  orders  of  the  Court  were 
received  in  evidence,  but  are  not  brought  before  ns,  there- 
fore there  is  nothing  in  the  transcript,  except  the  statement 
in  the  objection,  showing  that  he  was  not  served — and  in 
such  case  we  may  presume  that  the  action  of  the  Court  was 
correct  and  well  founded.  The  proceedings  of  the  late  Pro- 
bate Court  are  to  be  construed  m  the  same  manner  as- the 
proceedings  of  Courts  of  general  jurisdiction.  Sec.  98  G. 
C.  P. ,  before  amendments  of  1880. 
Judgment  and  order  affirmed. 

DSPABTMENT  No.  2. 


[Filed  January  26,  1883.] 

No.  7407. 

HILLS,  Respondent,  v.  OHLIG  et  al.,  Appbllants. 

Mkcbahio'b  Likn— Claim — Tims  Gitkm — Coiteract — Patmsnt.  The  claim 
of  lien  stated  that  plaintiff  was  by  the  oontraot  to  perform  work  and 
labor  and  famish  materials  for  the  alteration,  constmetion  and  repair- 
ing of  a  certain  bnildiog;  that  he  did  perform  the  work  and  labor  and 
furnish  materials  for  the  purpose  indicated;  that  it  was  agreed  he  was 
to  be  paid  for  the  same  what  they  should  be  reasonably  worth,  and 
that  they  were  reasonably  worth  $601.80.  Held,  the  claim  was  bhA- 
cient. 

Id.— Id.— The  words  of  the  statute  (G.  G.  P.  1187),  "time  giTen,"  meaii 
the  time  of  payment  for  the  work  and  labor  performed  and  materials 
famished,  as  agreed  on  and  expressed  in  the  contract. 

Id. — Id.  As  no  distinct  time  was  agreed  on,  the  time  of  payment  was  left 
to  the  rale  fixed  by  the  law  on  the  state  of  facts.  When  thia  ia  tlis 
case,  no  time  is  gi^en  in  contemplation  of  law,  and  the  requirement 
that  the  "  time  giTen"  mast  be  stated  does  not  apply. 

Id. — Id.  If  the  words  *'time  giyen"  refer  to  the  time  agreed  on  for  the 
completion  of  the  contract,  and  no  period  of  time  for  snch  completion 
is  fixed  by  the  contract,  bat  snch  time  is  aUowed  as  the  law  giTee»  the 
same  role  applies,  and  no  time  need  be  stated  in  the  daim. 

Appeal  from  Superior  Court,  San  Francisco. 

J,  C.  Bates,  for  appellant. 
L.  J.  Hardy  y  for  respondent. 

By  the  Coubt  : 

Action  to  foreclose  a  mechanic's  lien. 

The  only  point  presented  for  decision  relates  to  the  claim 
of  lien  filed  m  the  Eecorder's  office.  The  claim  as  filed  states 
that  the  plaintiff  was  by  the  contract  to  perform  work  and 
labor  and  furnish  materials  for  the  alteration,  construction 
and  repairing  of  a  certain  building;  that  he  did  perform  the 
work  and  labor  and  furnished  materials  for  the  purpose  in- 
dicated; that  it  was  agreed  he  was  to  be  paid  for  tne  same 
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what  they  should  be  reasonably  worth,  and  that  they  were 
reasonably  worth  $601.80. 

l!3ie  law  requires  that  the  claim  filed  shall  contain  inter  alia 
a  statement  of  the  terms,  time  given,  and  conditions  of  the 
oontract  (G.  0.  P.  1187),  and  it  is  nrged  that  the  time  aiven 
was  not  stated  in  the  claim.  So  far  as  we  can  see,  all  the 
terms  and  conditions  are  stated.  We  cannot  judicially  say 
that  they  are  not  stated  as  agreed  on  by  the  parties  and  ex- 
pressed in  the  contract.  The  words  of  the  statute,  **time 
giveriy^^  in  our  judgment  mean  the  time  of  payment  for  the 
work  and  labor  performed  and  materials  furnished,  as  agreed 
on  and  expressed  in  the  contract.  As  said  above,  we  cannot 
say  that  the  contract  is  not  accurately  stated;  that  is,  stated 
as  made  and  agreed  on.  If  this  is  so,  no  distinct  time  was 
agreed  on,  but  the  time  of  payment  was  left  to  the  rule  fixed 
by  the  law  on  such  a  state  of  facts.  When  this  is  the  case, 
no  time  is  given  in  contemplation  of  law,  and  the  require- 
ment that  the  ' '  time  given  must  be  stated  does  not  apply. 
If  the  words  *'ttme  given^^  refer  to  the  time  agreed  on  for  the 
completion  of  the  contract,  and  no  period  of  time  for  such 
completion  is  fixed  by  the  contract,  but  such  time  is  allowed 
as  tne  law  gives,  the  same  rule  applies,  and  no  time  need  be 
stated  in  the  claim. 

We  are  of  opinion  that  the  claim,  as  filed,  complied  with 
the  statute,  and  is  sufficient. 

Judgment  affirmed. 

Depabtment  No.  1. 


Filed  January  24, 1888. 
No.  8556. 

KELLY,  Respondent, 

V. 

TEAGUE  ET  AL..  Appellants. 

VltliAWFUX^    DSTAZNEB  —  LbASE  —  NOTIOS —  OOTSNANT — TaZSS  — CONDITION — 

AonoN — liANDLOBD— Tbnant.  Oomplaint  for  restitution  of  premises 
and  forfeitnre  of  lease.  The  lease  contained  a  ooyenant  that  the 
lessee  would  pay  all  taxes  and  assessments  levied  upon  the  premises 
during  the  term;  the  lessee  failed  to  pay  the  taxes  for  a  flsoal  year 
during  the  term;  the  premises  were  sold  for  taxes.  Htld,  by  Sub- 
diTision  3  of  Section  1161  C.  0.  P.,  as  it  now  exists  and  has  ex- 
isted since  April  1,  1878,  the  right  of  action  by  the  landlord  against 
the  tenant  accrues  upon  the  latter  continuing  in  possession  of  the  de- 
mised premises  in  person  or  by  sub-tenant  after  a  neglect  or  failure 
to  perform  any  condition  or  covenant  of  the  lease,  and  no  notice  to 
him  to  perform  is  required  if  it  appears  that  the  covenant  or  condition 
cannot  afterward  be  performed  by  him. 
Id. — ConNTBB-OLAiiff — ^Plbadino.  Unlawful  detainer  is  not  a  proper  case 
for  a  counter-claim. 
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Appeal  from  Superior  Court,  San  FianciBoo. 

e/.  C7.  Bai€8,  for  appellants. 

Jarboe  dt  Harrison  and  Ooodfdlow,  for  respondent. 

MoBBisoK,  C.  Jm  delivered  the  opinion  of  the  C!onrt: 

The  complaint  in  this  case  alleges  that  on  the  10th  daj  of 
February,  1875,  plaintiff  leased  to  defendant  Teagae  a  cer- 
tain lot  of  land  in  the  ciir  of  San  Francisco,  for  the  term  of 
ten  years,  at  the  monthly  rental  of  fifty  dollars;  that  the 
lease  contained  a  covenant  on  the  part  of  the  lessee  to  pay 
"all  the  taxes  and  assessments  that*  would  be  levied  upon 
said  premises  during  the  term;"  that  defendant  entered  into 

S^ssession  of  the  premises  under  the  lease  on  the  first  daj  of 
arch,  1876,  and  nas  held  the  possession  ever  since  eitli«' 
in  person  or  by  sub-tenant;  that  taxes  and  assessments  to 
the  amount  of  $162.88  were  levied  upon  the  premises  for  tlie 
fiscal  year  ending  June  30, 1882;  that  said  sum  became  due 
and  was  payable  on  the  26th  day  of  December,  1881;  that 
defendants  failed  to  pay  the  taxes  and  assessments  prior  to 
the  28th  day  of  March,  1882,  and  by  reason  of  such  failuze 
the  premises  were  sold  for  taxes  and  assessments  due  there- 
on. The  complaint  further  alleges  that  on  the  13th  day  of 
April,  1882,  the  plaintiff  served  on  each  of  the  defendants  a 
notice  in  writing,  requiring  them  within  three  days  after  the 
service  of  the  notice  to  perform  the  condition  contained  in 
the  lease  or  deliver  up  to  the  plaintiff  the  possession  of  the 
premises.  The  answer  denies  generally  all  the  averments  in 
the  complaint,  and  also  sets  up  a  counter-claim.  Plaintiff  had 
judgment  for  restitution  of  tne  possession  and  costs  of  suit. 

The  action  was  brought  under  Section  1161  of  the  Oode  of 
Civil  Procedure,  and  was  not  a  proper  case  for  a  counter-claim. 

The  first  point  made  in  defendants'  brief  is,  that  the  com- 
plaint was  fatally  defective,  for  the  reason  that  there  was  no 
allegation  of  non-payment  of  taxes;  and  the  second  point  is, 
that  the  notice  was  fatally  defective,  because  it  did  not  state 
any  amount  or  the  year  for  which  the  taxes  were  due. 
Neither  of  these  pointe  is  well  taken*  The  complaint  is  suf- 
ficient, and  no  notice  was  required.  The  tenant  covenanted 
to  pay  the  taxes,  and  the  law  fixes  the  time  within  which 
taxes  must  be  paid.  The  defendant  was  in  default,  and  had 
broken  the  covenant  of  the  lease  before  the  notice  was 
received.  In  the  case  of  the  Opera  House  v.  Bert^  62  Gal. 
471,  the  Court  say:  ''But  whether  tne  breach  did  or  did  not 
operate  a  forfeiture,  which  would  justify  eiectmetU.  an  action 
in  the  present  form  in  the  County  Gon^rt  can  be  i^tained 
only  upon  a  refusal  to  perform  a  covenant  which  can  be  per- 
formea  after  breach,  and  the  notice  contemplated  by  the 
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statnte."    The  lease  in  that  case  was  made  in  1875,  and  the 
forfeiture  insisted  upon  occurred    in  Angnst,  1876.    The 

{resent  action  is  brought  nnder  a  statute  approved  April  1, 
878,  which  was  intended,  as  may  be  justly  inferred,  to 
cover  just  such  a  case  as  the  former  statute  did  not  embrace. 
By  Section  1161  of  the  Act  of  1878  (Sub.  3  C.  0.  P.),  it 
is  provided  that  '4f  the  covenants  and  conditions  of  the  lease, 
violated  by  the  lessee,  cannot  afterward  be  performed,  then 
no  notice,  as  last  prescribed  therein,  need  be  given  to  said 
lessee  or  his  sub-tenant  demanding  the  performance  of  the 
violated  covenant  or  conditions  of  the  lease.'* 

By  the  provisions  of  the  Gode  as  it  now  exists,  and  has 
existed  since  April,  1878,  the  right  of  action  by  the  landlord 
against  the  tenant  accrues  upon  the  latter  continuing  in 
possession  of  the  demised  premises  in  person  or  by  his  sub* 
tenant  after  a  neglect  or  failure  to  perform  any  condition  or 
covenant  of  the  lease,  and  no  notice  to  him  to  perform  is 
required  if  it  appears  that  the  covenant  or  condition  cannot 
afterward  be  performed  W  him. 

Judgment  and  order  affirmed  as  of  October  30,  1882. 
We  concur:  Boss,  J.,  McKinstry,  J. 

Dbpabtment  No.  1. 

[Filed  JaDQary  29,  1883.] 
No.  7662. 

PILLSBUBT,  Bespondent,  v.  EATON,  Appellant. 

Appbaxi.    There  being  a  substantial  oonfiiot  in  the  evidence,  and  no  error 
appearing,  the  judgment  will  be  affirmed. 

Appeal  from  Superior  Court,  San  Francisco. 
Wneaton  and  Scrivner,  for  appellant. 
/?.  S.  Terry i  for  respondent. 

By  the  Goubt: 

There  being  a  substantial  conflict  in  the  evidence,  and  no 
error  appearing,  the  judgment  and  order  are  affirmed. 

Depabtment  No.  2. 

[Filed  January  30,  1883.] 
No.  7654. 

SAVINGS  AND  LOAN  SOCIETY,  Respondent,  v.  BATE- 
MAN  £T  AL.,  Appellants. 

Tbubt  Dsbd— Ejectmrkt — TnxB.    This  case  is  determined  by  the  decision 
in  Bateman  y.  Burr,  67  Gal.  4^0. 

Appeal  from  Superior  Court,  San  Francisco. 
If.  MuUany,  for  appellants. 
A.  N.  Drovm,  for  respondent. 

By  the  Coubt: 

Tliis  cause  is  determined  by  the  decision  in  Bateman  v. 
Burr,  57  Cal.  480.     Judgment  and  order  affirmed. 


T96  BoL/uf  t^.  tHB  Cal.  Southebn  B.  B.  Ck>. 


Depabthsrt  No.  2. 


[Filed  Janaaiy  26,  1883.] 

No,  8604. 

BOLAN,  Bespondent, 

vs. 

THE  CAL.  SOUTHEBN  B.  B.  CO.,  AppmciAicr. 

KsoLXOivos — Gasb   FoiiiiOWSD.     IVask  t».  California  Sovthem  RaUrq^ 
No.  8603,  followed. 

Appeal  from  Superior  Court,  San  Diego  County. 

Cooper  and  Luce^  for  appellant. 
Leach  dt  Parher^  for  respondent. 

By  the  Court  : 

The  plaintiff  in  this  case  was  injured  under  the  sam^ 
oircumstanoes  as  the  plaintiff  in  Trask  against  the  same  d4|- 
fendant,  No.  8603.  The  case  is  substantially  the  same  and 
must  be  ruled  the  same  way. 

Judgment  and  order  affirmed. 

Depabtmbnt  No.  2. 


[Filed  January  25,  1883.] 

No.  7627. 
GATLOBD,  Appellant, 

V. 

POTBEEO  AND  BAT  VIEW  B.   B.   CO.,  Bespohdbht. 

Pebsonaii  Imjitbt— -Dakaoks — Appbaii — ScTBTiTOB  OY  AoTioM.  It  appeuiag 
in  the  appellate  Ooort  that  plaintiif  in  the  action  had  died  mob 
appeal  taken  by  him,  and  that  the  action  was  for  damages  for  injuries 
to  the  person,  which  oaase  of  action  did  not  snnriTe  him,  hM,  th0 
appeal  would  be  dismissed  without  prejudice. 

Appeal  from  Superior  Court,  San  Francisco. 

Sharp  dk  Sharp,  for  appellant. 
Cope  dc  Boyd,  for  respondent. 

By  the  Court  : 

It  being  suggested  to  the  Court  that  plaintiff  has  died  since 
the  appeal  was  taken  by  him,  and  that  the  action  was  brought 
to  recover  damages  for  injuries  to  the  person,  which  cause  of 
action  did  not  survive  him,  it  is  ordered  that  the  appeal  be 
dismissed  without  prejudice. 

Behearings  granted :  8412 — Dean  v.  Superior  Court,  Jan. 
12,  1883;  7256— Z)yer  v.  Hudson,  Jan,  12,  1883;  7547— Pr««. 
ton  V.  Hood,  Jan.  12,  1883;  8626— ^s^o^e  of  Magee,  Jan.  13, 
1883;  7238— Adams  v.  Dohrmann  et  al.,  Jan.  15, 1883;  863»— 
Carney  et  al.  v.  Arizona  Gold  Mg,  Co,,  Jan.  20,  1883. 
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ABDUCTION.  Under  Section  267  Penal  Code,  held,  that  the  father  has  the 
legal  charge  of  his  children  until  majority,  and  if  a  female  dhild  be  taken 
for  the  purpoee  of  seduction,  it  is  immaterial  whether  the  defendant 

knew  she  had  a  father  or  whether  done  with  or  without' her  consent 220 

And  this  is  so.  even  though  she  had  already  left  her  home  and  was  leading  a 
dissolute  life 220 

ACCOMMODATION  MAKERr-See  Promisbobt  Note. 

ACCOMPLICE— See  People  vs.  Rolfe 258 

See  People  vs.  Garcia 776 

ACCOUNT— See  paee  S. 
See  Bill  of  Exceptions. 

ACCOUNTING-See  page  504. 

ACKNOWLEDGMENT— Of  deed  by  married  woman  sufficient,  certified 

"  on  a  private  examination,  separate  and  apart  from  her  husband" 278 

ACTION — When  brought  in  name  of  party  in  interest,  may  be  maintained. . .  326 
See  Eeplevin. 

See  page  8. 

ACT  TO  QUIET  TITLES  IN  CALIFORNIA-See  Swamp  and  Over- 
flowed Lands 69 

ACT  OF— July  23,  1866— See  Swamp  and  Overflowed  Lands 59 

1852,  page  525;  1866,  page  526;  1872,  page  525 542 

ADMINISTRATION.    CUim  secured  by  mortgage  on  homestead  must  be 

OTesented  to  administrator  for  allowance  before  action  brought 837 

See  Estate  of  Hill 480 

Where  persons  supposed  to  be  dead  appear  in  life,  all  proceedings  had  are 
voia  and  should  be  vacated 497 

ADMINISTRATOR~See  Appealable  Order 15 

See  page  299. 

On  collateral  attack  on  order  of  sale  made  by  Probate  Court,  mere  irregu- 
larities in  proceedings  do  not  affect  title  of  purchase  at  administrator's 
sale. — Dennis  vs.  Winter 618 

Administratrix  cannot  make  a  contract  to  pay  commission  for  the  sale  of 
property. 
ADMISSIONS— In  casual  conversation  to  be  taken  with  great  caution 243 

ADVERSE  POSSESSION.  The  Act  of  April,  1878,  amending  Section  325 
Code  Civil  Procedure,  relating  to  payment  of  taxes,  does  not  affect  cases 
in  which  the  adverse  possession  had  conmienced  before  the  date  of  paa- 

sage 47 

See  Replevin. 

Claim  of  adverse  possession  barred  by  proof  of  an  offer  by  defendant  to  pur- 
chase of  plaintiff  within  the  five  years 698 

AFFIDAVIT — Of  service  by  mail  must  show  strict  compliance  with  the  pro- 
visions of  the  statute 238 

See  Jurisdiction  ;  Service  by  Mail  ;  Continuance. 229 

For  attachment. — See  Attachment. 
See  page  343. 

AFFIDAVIT  OF  MERITS.    When  necessary;  and  must  show  that  "he 

has  fully  and  fairly  stated  all  the  facts  of  the  case  to  his  counsel ". 46 

AFTER  ACQUIRED  TITLE.    From  the  Qovemment  inures  to  benefit  of 

prior  mortgagee 387 
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AGENCY.  Where  one  is  an  agent  of  a  mortgagee  in  possession,  to  take  care 
of  property  **as  it  were  his  own,**  collect  rents,  etc.,  no  power  arises  from 
this  agency  to  rebuild  the  improvements  in  case  of  destruction  by  fire. . .  103 

As  foreman  to  act  as  gtnieral  superintendent  and  manager,  and  empowered 
to  do  everything  necesiiary  and  usual  in  the  ordinary  course  of  tne  busi- 
ness, payment  to  him  (foreman)  or  to  any  one  authorized  bv  him  (fore- 
man) of  a  debt  due  the  business  is  binding  upon  the  principal 195 

See  Broker. 

See  page  750. 

ALIBI— See  People  vs.  Chin  Ah  Hong 14S 

ALIENS— May  purchase  mining  location  from  qualified  locator 43 

ALMANAC.    Mily  be  referred  to  to  show  when  the  sun  rises  to  establish  the 

crime  of  burglary 142 

ANSWER— See  pages  5  and  8. 

APPEAL — The  proper  remedy  to  correct  the  error  of  an  Insolvency  Court  in 

staying  proceedings  against  an  insolvent 14 

From  Justices'  Court  and  new  undertaking  for  costs. 106 

From  order  denying  new  trial 193 

Findings  cannot  be  impeached  when  the  appeal  is  from  the  judgment  only, .  225 
When  not  made  in  60  days,  it  vdU.  be  assumed  that  the  findings  are  supported 

by  the  evidence % 71 

If  the  whole  charge  in  a  criminal  case  fully  states  the  law,  the  judgment  will 
not  be  reversed,  notwithstanding  some  of  the  instructions  might  have 

been  erroneous 87 

From  the  final  judgment  in  an  action  of  partition  it  is  necessary  that  notice 
of  appeal  be  served  ui>on  all  the  parties  respondent,  else  the  appeal  wiU 

be  ineffectual  238 

An  oi-der  denying  the  application  of  the  Attomey-Greneral  to  set  aside  a 

judgment  is  appcdable 311 

No  error  appearing,  judgment  will  be  affirmed 294 

Objections  to  testimony  will  not  be  considered  unless  excepted  to 295 

Dismissed  for  failure  to  file  transcript  in  time 327 

See  Jurisdiction;  Notice  ok  Appeal;  pages  105,  210,  211,  324;  Damage; 
Reporters'  Notes,  502,  343. 

On  dismissal  for  failure  to  file  transcript,  no  damages  will  be  imposed. 

There  is  nothing?  from  which  to  determine  that  the  appeal  was  for  delay.  448 
Objections  to  testimony  cannot  be  made  in  the  appellate  Court  for  the  first 

time ' 449 

Semble  an  appeal  will  lie  from  the  Su^jerior  Court  in  mandamus  case 409 

Objections  to  opposition  by  creditor  in  insolvency  is  taken  too  late  when 

taken  for  first  time  in  appellate  Court 502 

When  transcript  is  printed  imder  Rule  10 537 

Will  be  dismissed  where  plaintiff  in  action  for  personal  injuries  dies 796 

An  injunction  is  not  8Ufl|)ended  bv  virtue  of  an  appeal. — Heinlen  vs.  Cross. ,  692 

It  is  only  an  abuse  of  discretion  that  is  reviewable 765 

See  Conflict  of  Evidence. 

See  Dean  vs.  Superior  Court 620 

See  Martin  vs.  Durand 674 

See  New  Trial. 
See  page  796. 
APPEALABLE  ORDER.     An  order  of  the  Probate  Court  directing  the  con- 
veyance of  real  estate  by  an  administrator  is  appealable 15 

Partial  distribution  is  appealable  by  the  executrix 772 

APPOINTMENTS-See  Extra  Session 514 

APPROPRIATION  OF  WATER -Necessary  parties  in  action  for 41 

Vested  rights  secured  by  conforming  io  the  laws  and  decisions  of  the  State — 

not  local  customs 42 

ASSAULT.  An  indictment  stating  in  effect  that  defendant  threw  a  China- 
man out  of  a  three-story  window,  unlawfully  and  with  force  and  vio- 
lence, held  good 235 

See  Self-defense. 

ASSAULT  TO  MURDER— See  People  vs.  Lock  Wing  et  al 190 

See  People  vs.  Rolfe;  Benjamin  vs.  Stewart 277 


INDEX.  Ill 

ASSAULT  WITH  DEADLY  WEAPON— See  Battery. 

ASSESSMENT — For  taxee  not  invalidated  by  recital  in  assessment  book 
under  description  of  property  that  *'the  property  is  assessed  to  parties 
listed,  and  to  all  owners  known  or  unknown  * 291 

See  Statute  of  Frauds 423 

See  Franchise. 

ASSESSMENT  OF  RAILROAD  PROPERTY— See  County  of  San  Mateo 

vs.  S.  P.  R.  R.  CO 346 

ASSESSMENT  ROLL— See  Evidence 291 

ASSIGNMENT— For  benefit  of  Creditors.     The  Court  will  assume  them  to 

be  valid. 28 

The  provisions  of  the  Civil  Code  relative  to  them  are  not  repealed  by  the 
Act  of  1880 274 

See  page  343. 

See  INVOLVENCT. 

ASSIGNMENT  OF  NOTE-Carries  the  mortgage 65 

See  Lein;  see  page  326. 

ATTACHMENT— Of  property  of  bankrupt  is  subject  to  insolvency  laws  if 

.  acquired  subsequent  to  adjudication 213 

See  Norcross  vs.  Nunan 418 

The  affidavit  showed  that  the  mortgage  originally  given  to  secure  the  State 
had  become  valueless  "  by  reason  of  the  lapse  of  time.'*  Held,  not  suffi- 
cient: 1.  It  cannot  be  known  until  demurrer  or  answer  that  the  Statute 
of  Limitations  will  be  pleaded.  2.  If  plaintiff  omitted  to  foreclose  the 
mortgage,  it  was  by  his  own  act  it  became  valueless 790 

See  Undertaking  to  Prevent  Attachment.  • 

ATTORNEY— May  be  disbarred  by  the  Court  of  its  own  motion,  notwith- 
standing it  has  granted  license  to  practice,  when  procured  by  fraud 114 

Respondent  had  been  District  Attorney,  and  as  suuh  drew  up  an  indict- 
ment. After  the  expiration  of  his  term  he  ap|jeared  as  attorney  for  the 
prisoner  and  moved  to  set  aside  the  indictment  for  omission  of  certain 
lorms,  which  motion  was  granted.  Held,  his  conduct  was  reprehensi- 
ble, and  he  should  be  suspended 127 

See  page  13. 

See  Guardian  ad  litem. 

Can  make  sale  of  warrant  issued  to  claimants  "  or  their  attorney  "  and  the 

purchaser  get  good  title. .  .^ 788 

When  one  member  of  a  firm  is  employed,  the  firm  is  employed.— Williams 

vs.  More 705 

ATTORNEY-GENERAL— Has  a  right  to  be  heard  in  a  caae  involving  the 

revenue  of  the  State 27 

Has  control  of  actions  for  delinquent  taxes,  and  may  have  compromised 
judgiuent  set  aside 311 

ATTORNEYS'  FEES— See  Presumption. 

BAILEE— See  Jua  tertia 169 

BAILMENT— See  Warehousemen. 

BANK— See  Corporation 742 

See  Statute  op  Limitations. 

BANKRUPTCY.    U.  S.  Bankruptcy  Court  has  no  jurisdiction  over  property 

acquired  after  adjudication. 213 

BAR — See  Belcher  Con.  G.  Mining  Co.  vs.  Def errari 495 

BASTARDY— See  Succession. 

BATTERY — Is  not  included  in  the  offense  of  assault  with  a  deadly  weapon 

with  felonious  intent 340 

See  Jeopardy. 

BIAS— See  Challenge  of  Jurors 268 

BILL.    Must  receive  constitutional  majority  for  all  amendments  346 

BILL  OF  EXCEPTIONS.  To  contain  specifications  of  insufficiency  of  evi- 
dence that  judgment-roll  did  not  show  title  in  plaintiff. 119 


IV  INDEX. 

In  Cbimtnal  Case. 297 

Section  650  C.  C.  P.  relates  to  exceptions  "taken  on  the  trial;"  the  ercej>- 

tion8  here  were  taken  "after  trial  and  judgment." 
Where  delay  in  presenting  bill  of  exceptions  for  settlement  was  one  of  ac- 
commodation between  the  attorneys  it  is  the  duty,  and  is  within  the    ^^ 
power,  of  the  Court  to  settle  it— alT objections  are  declared  waived 7/ 1 

BILL  OF  LADING— Represents  the  property,  and  may  be  transferred  by 
indorsement  or  delivery,  and  such  transfer  and  delivery  is,  in  effect,  a 
delivery  of  the  property •.••■: ^^ 

A  purchaser  of  a  draft  ny  shipper,  with  a  bill  of  lading  accompanying  it,  has 

a  special  proi>€rty  in  the  goods 1^ 

There  is  no  difference  between  carriers'  receipt  and  bill  of  lading 169 

See  Trover;  Jus  tertia. 

BILL  OF  PARTICULAES.  It  is  only  on  refusal  to  deliver  on  demand  a 
copy  of  account  that  justifies  an  order,  that  he  be  precluded  from  giving 
evidence 503 

BLOODY  CLOTHING— Admissible  in  evidence 149 

BOND— See  Surety. 
See  page  539. 
Bona  fide  holders  of  bonds  issued  in  aid  of  railroad  entitled  to  mandate  to 

comi>el  the  payment  of  interest  if  issued  by  authority 459 

See  page  516. 

BOND  ON  APPEAL— Not  necessary  where  administrator  has  given  official 

bond 15 

BOUNDARY.     A  mountain  or  range  of  mountains  definite 252 

BROKER.     Is    entitled, to  his    commission    because    the  memorandum    of 

agreement  describes  defendant  as  the  owner  of  the  property .•  ■ :  *  ^^ 

Cannot  recover  for  services  in  selling  resJ  estate  unless  his  agreement  is  in 

\^Titinfif 562 

BUILDING  ASSOC^IATION.    By-laws  construed. -Occidental  B.  &  L.  Ass. 

vs.  Sullivan 663 

BURDEN  OF  PROOF.     Does  not  shift  from  the  prosecution  to  defendant 

in  cases  (^f  larceny 275 

Section  1105  Penal  Code  applies  to  homicide  cases  only 275 

Under  Section  11()5  Penal   C'ode  the  burden  of  proving  by  the  defendant 

circumstances  of  mitigation  or  excuse  must  preponderate 149 

See  Insanity 23 

BURGLARY.     An  iufonnatiou  charging  the  crime  in  the  language  of  the 

statute  is  sufficient 100 

Burglars'  tools  properly  admitted  in  evidence 545 

Atteui[)t  to  coniniit _ 545 

Entrance  through  a  trajj-door  sufficient  to  constitute  the  crime 546 

See  Juuott, 

CARRIERS'  RECEIPTS-No  diflFerence  between  and  Bill  of  Lading. 169 

CAUSA  MORTIS  -See  Gift 65 

CERTIFICATE    See  Hall  v.  Theisen 267 

CERTIFICATE  OF  SALE.     For  tax  sale  must  sUte  the  matter  provided 

by  Section  3766  Political  Code 232 

See  Pleading. 

CERTIFICATE  OF  PURCHASE  -See  Presumption. 

CERTIORARI— See  Writ  of  Review. 

CHALLENGE  OF  JURORS.  A  panel  may,  by  order  of  the  Court,  be  com- 
posed of  bystanders 241 

The  action  of  the  trial  Court  in  allowing  a  challenge  is  not  reviewable 
when  there  has  been  no  denial  of  the  facts  alleged  as  a  ground  of  the 

challenge  and  no  exception  taken 268 

A  juror  not  a  resident  of  the  county  90  days  may  be  challenged  ■ .  -  • ; 268 

The  juror  was  challeni?ed  because  he  had  formed  an  un(|ualiiied  opinion  from 
reading  the  newspapers.  Held,  not  disqualified,  if  he  could,  notwith- 
standing, try  the  case  impartially 268 
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Having  formed  an  unaualified  opinion,"  no  longer  a  cause  of  challenge  for 
"  implied  bias";  ana  does  not,  of  itself,  constitute  cause  of  challenge  for 

"actual  bias" 268 

The  fact  of  the  presence  or  absence  of  actual  bias  is  not  reviewable  in  an  ap- 
pellate Court 268 

CHANGE  OF  VENUE.    When  defendants  live  in  different  counties,  all  must 

join.— Remington  S.  M.  Co.  vs.  Cole 622 

CHARACTER  OF  HOUSE.    Evidence  may  be  given 190 

CHARACTER.  Good  reputation  as  to  traits  involved  in  the  charges  should 
be  weighed  as  any  otoer  fact,  as  it  might  be  sufficient  to  create  a  reason- 
able doubt  as  to  nis  guilt 407 

CHARTER— Of  Napa. 282 

CHARTER-PARTY— See  Merrill  vs.  WilUams 775 

CHIEF  OF  POLICE.  Not  elective.*  The  doctrine  of  the  Provines  case  af- 
firmed       29 

CHINESE.  The  Immigration  Act  construed.  Held,  Ist,  that  the  prohibi- 
tion upon  the  master  of  a  vessel  is  against  bringing  of  any  Chinese  laborer 
embarking  at  a  foreign  port  or  place,  and  does  not  apply  to  the  bringing 
of  a  laborer  already  on  board  of  the  vessel  when  it  touches  at  a  foreign 
port;  2d,  that  an  American  vessel  is  deemed  to  be  part  of  the  territory 
of  the  State,  within  which  its  home  port  is  situated,  and,  as  such,  a  part 
of  the  territory  of  the  United  States;  and  the  crew  of  the  vessel,  whilst 
on  board,  are  within  the  jurisdiction  of  the  United  States,  and  if  foreign- 
ers, do  not  lose  any  right  of  residence  in  the  United  States  previously  ac- 
quired under  treaty  with  their  country 49-53 

A  Chinese  laborer  who  has  acquired  the  right  of  residence  in  the  United 
States  under  the  treaty  with  his  country,  does  not  lose  such  a  right  by 
shipping  on  board  of  an  American  vessel,  in  an  American  port,  as  one 
of  its  crew  for  a  voyage  to  a  foreign  port  and  back,  and  making  such  voy- 
age under  his  shipping  articles,  tnough  he  may  land  at  different  times  at 
such  foreign  port  by  permission  of  tne  captain,  his  connection  with  the 
vessel  as  part  of  the  crew  not  being  severed 53 

The  Immigration  Restriction  Act  construed  and  held — 1,  that  the  certificate 
of  the  Grovemmeift  required  for  others  thanlaborers  coming  to  the  United 
States  from  China  was  intended  to  facilitate  proof  of  their  not  being 
within  the  prohibited  class,  and  not  as  a  means  of  restricting  their  com- 
ing ;  2d,  that  the  certificate  is  not  required  from  merchants  and  others 
not  laborers  domiciled  out  of  China  when  the  Act  of  Congr^s  was  passed, 
and  coming  from  the  foreign  jurisdiction;  and  3d,  proof  of  the  occupa- 
tion of  such  persons  may  be  made  by  parol 130 

May  purchase  mining  claim 43 

CIRCUMSTANTIAL  EVIDENCE  -See  People  v.  Hardisson,  211;  241. 

CITY— See  Constitution. 

CLAIM— See  Mechanics'  Lien. 

CLAIM  AND  DELIVERY-^ee  Norcross  vs.  Nunan 418 

Verdict  must  be  for  the  property  as  well  as  for  the  value 418 

See  page  563. 

CLOUD  ON  TITLE— See  232;  267. 

COLLUSIVE  SUIT— See  Finnigan  vs.  Finnigan 328 

COMMISSION.    Administratrix  cannot  make  contract  to  pay  for  sale  of 

property. 542 

See  Brokeb. 

COMMITMENT.    Order  of,  properly  indorsed  on  the  depositions  taken  at 

the  examinations 211 

See  People  vs.  Hope 545 

COMMON  LAW— See  Foreign  Law. 

COMMUNITY  PROPERTY.  A  purchase  of  lands  in  the  name  of  the  wife 
during  coverture  is  presumed  to  be  community  property. 

See  Separate  Estate  ;  Evidence 750 

See  'Finnigan  vs.  Finnigan 328 


Tl  INDEX. 

COMPLAINT.    Case  stated  where  Bufficient  in  action  for  forcible  entry  and 

detainer ^ 426 

In  foreclosure  must  contain  a  description  sufficient  for  the  identification  of 
the  property 299 

See  page  205. 

COMPOUND  INTEREST-Method  of  Computing 778 

CONCLUSIONS  OF  LAW.     May  be  changed  at  any  time  before  judgment 

is  entered ^3B 

CONT)EMNATION-See  Eminent  Domain 531 

CONDITION  PRECEDENT-See  Contract 261 

CONFLICT  BETWEEN  FEDERAL  AND  STATE  DECISIONS.     Upon 

<luestionH  of  general  jurisprudence  not  peculiarly  within  the  jurisdiction 
of  the  Federal  Courts,  the  decisions  of  the  State  will  be  followed 342 

CONFLICT  OF  EVIDENCE-See  pages  789,  795. 

Where  substantial,  judgment  will  be  athrmed 771 

CONFLICT  OF  LAW 596 

CONFLICT  OF  TESTIMONY.    Appellate  Court  will  not  reverse  where  it 

is  substantial 231 

See  Appeal. 

CONSTITUTION— See  Taxation  ;  University  ;  Police  Judges*  Courts; 
455. 

The  Senate  has  ix)wer  to  confirm  apijointments  at  an  extra  session,  whether 
the  Grovemor  designates  such  as  one  of  the  objects  or  not.  The  limitation 
upon  the  powers  of  the  Legislature  during  an  extra  session  is  restricted 
to  acts  of  legislation 514 

The  provisions  rehiting  to  the  fixing  of  water  rates  and  laying  pipes  dis- 
cussed   519 

"  (Mty  "  used  in  Section  19,  Article  XI,  includes  "  towns." 519 

See  Office. 

Respecting  tlie  Street  Law  of  San  Francisco  C^ounty 37 

Section  17  of  the  Act  of  the  Legislature  of  1881  (p.  80),  providing  mileage 
and  salary  for  State  Prison  Directors,  is  unconstitutional 66 

Of  1879,  does  not  repeal  Mechanics'  Lien  Law 79 

Of  1879,  Sec.  2,  Art.  II,  i>er  se,  confers  the  power  on  Board  of  Supervisors 
to  grant  license  to  retail  liciuors IW 

Section  172  Penal  C-otle  (prohiinting  sale  of  liquors  near  University,  Insane 
Asylum,  etc. )  not  affected  by  Constitution  of  1879 223 

Relating  to  municipal  corporations 29 

Construction  of — Sec.  6,  Art.  XL 

Taxation  of  railroati  property  under  State  Constitution  as  afifected  by  Four- 
teenth Amendment  to  Federal  C-tmstitution *.■  •  • ; ^ 

On  final  passage  uf  bills,  the  amendments  must  receive  a  constitutional  ma- 
jority   345 

See  Statite;  Election. 

CONSOLIDATION  ACT-  Amended  by  Hartson  Act » 

CONTEMPT.  For  the  disobedience  of  an  order  void  because  in  excess  of  ju- 
risdiction, contempt  will  not  lie ;  and  proceedings  for  contempt  should 
be  arrested ^ 

CONTERMINOUS  OWNERS-See  Lateral  Support. 

CONTINUANCE.    Affidavit  of  District  Attorney  sufficient  for 229 

CONTRACT.    Constniction  of  a  contract  of  lease  with  respect  to  the  "back 

expenses  of  working  the  mine" U 

Parol  evidence  of  surroumling  circumstances  admissible  in  interpretation, 
unless  the  wortls  used  require  no  interpretation.  Held,  that  the  pay- 
ment of  installments  were  not  a  condition  precedent 261 

Profits  as  standaixl  «)f  work  done ^1 

Estimates  based  on  profits ;  •  261 

The  contract  [)rice  may  be  given  in  evidence  in  action  upon  quantum  meruit.  261 
See  Loti  Angeles  ;  Surety,  253 ;  Pleading,  253 ;  New  City  Hall  Comas- 

BIONERS. 


INDEX.  yu 

CONTRACT  BY  ADMINISTRATRIX-See  Administration 542 

See  Broksr. 

When  unilateral,  is  binding 468 

CONTRACT  OF  INSURfi^CE-See  Life  Insurance. 

See  City  of  Loe  Angeles  vs.  Los  Angeles  City  W.  W.  Co. 491 

Agreement  relating  to  collection  of  money  under  charter-party  construed.. . .  775 

See  Guardian  ad  litem. 

CONTRACT  TO  PURCHASE— See  page  6a 

Cl>NTRIBUT0RY  NEGLIGENCE-Sbe  Negligence. 

CONVERSION.     Conversion  of  wheat.  — Cerkel  vs.  Waterman. 667 

Bfanual  taking  not  necessary ;  dominion  exercised  over  the  property  in  de- 
fiance of  owner's  rights,  the  test. ^ 169 

See  Reasonable  Diligence,  308 ;  Newell  vs.  Sexton,  326. 

CONVICT— See  Homicide. 

CORONER'S  IN9nEST.    For  what  purposes  a  defendant's  statement  before 

may  be  admitted 149 

CORONER'S  JURY-See  Witness,  292. 

CURATIVE  ACT  OF  1872— See  page  552. 

COST  BILL— See  Injunction. 

COSTS.    In  an  action  for  diverting  water,  a  judgment  for  damages  does  not 

carry  costs 41 

New  unaertaking  may  be  filed  in  appellate  Court. 106 

CORPORATION.  _   Court  of  equity  will  enforce  payment  by  subscriber  of 

of  capital  stock  in  insolvency  of  corporation. — Harmon  vs.  Page 634 

See  Franchise. 

See  page  787. 

It  is  not  necessary  to  pay  for  stock  to  make  one  an  owner.  A  corporation 
may  give  credit  for  its  stock 742 

See  Statute  of  Limitations. 

Case  stated  where  complaint  is  sufficient  to  charge  subscribers  to  capital 
stock  under  Section  322  Civil  Code 742 

Stockholders  cannot  urge  ultra  vires  where  the  corporation  (bank)  has  re- 
ceived the  deposit  of  defendant  and  paid  dividends  to  them 742 

COUNSEL  FEES— See  Injunction. 
See  page  105. 

COUNTER-CLAIM— See  Unlawful  Detainer. 

COUNTY.    Not  liable  for  acts  of  Supervisors 539 

COVENANT-See  page  6. 

COVERTURE.    A  purchase  of  lands  in  the  name  of  the  wife  during  coverture 
are  presumed  to  be  community  property;  but  this  presumption  may  be 

rebutted 750 

See  Evidence. 

CRIMINAL  PRACTICE.    Testimony  admitted  without  exception    r  objec- 
tion should  not  be  stricken  out  by  motion 258 

See  Former  Conviction  ;  Impeachment  of  Witness  ;  Swearing  Jurors, 

241 ;  Challenge  of  Juror  ;  Diagram  ;  Continuance. 
The  jury  must  find  upon  both  pleas  of  "Not  guilty"  and  "Former  acquittaL"  210 
See  Fresumptions.  * 

CROSS-COMPLAINT-See  page  79. 

CROSS-EXAMINATION— See  Gridley  vs.  Boggs 579 

CURRENT  TOPICS  :— 

American  Law  Review 513 

Another  Fort  Taken 310 

Are  Heirs  Necessary  Parties  Where  Realty  is  Involved  ? 57 

Assignment  of  Insurance  Policies 1 

Discriminative  Tariflf  Rates 402 

E.  L.  Whipple 457 

Elevated  Raiboad  Cases ; .  485 

Estates  Tail 513 

Extreme  Cruelty 738 


TIU  IKDEX.    . 

Golden  Words «27 

Honest  Journalism 1 113 

Husband  and  Wife  Cannot  Steal  from  Each  Other. 430 

Jury  Trial  by  Agreement  in  Civil  Cases 682 

Lex  Fori— Lex  Loci,  etc 458 

Malicious  Prosecution 569 

Marriage  a  Status 625 

Probate  Sales. 309 

Purchase  of  Chattels  by  Insolvent. . . , 310 

Remote  and  Proximate  Cause 485 

Rights  of  Married  Women 281 

Rule  of  Court 597 

Sic  Utere  Tuo,  etc 401 

Spectators  at  a  Prize-fight 85 

Sunday  Law  and  Smokers. 141 

The  Judiciary  as  a  Department 709 

United  States  Chief  Justices 654 

Validity  of  Divorces  upon  Constructive  Process 626 

When  Must  a  Bill  of  Exceptions  be  Settled 86 

.Woman  as  Judge. 541 

DAM— See  Writ  of  Review. 

DAMAGES— When  appeal  is  for  delay,  Court  will  impose 325 

See  page  95;  Benjamm  vs.  Stewart,  277;  Verdict;  Liabilities  of  Cities 
FOR  Defective  Sidewalks 16 

In  ejectment  for  mining  land  with  averment  of  damages,  the  failure  of  the 
Court-  to  find  upon  the  issue  of. damages  is  not  error  for  which  a  re- 
versal will  be  given  when  no  tudgment  for  damages  was  rendered 49b 

Will  not  be  impost  when  an  appeal  is  dismissed  for  wilure  to  file  transcript.  448 

As  to  excessive,  see  Garlick  vs.  Bower 427 

See  Neolioence  ;  Ejectment  ;  Roads  ;  Injukction. 

See  539. 

See  Personal  Injuries. 

See  page  708. 

As  tc)  holding  over. — See  page  763. 

DEATH  PENALTY— See  Homicide. 

DEBT.    State  tax  is,  within  the  meaning  of  tl^e  Act  of  1880 311 

DECLARATION  OF  HOMESTEAD.    A  description  good  for  a  conveyance 

is  v^Ud  for  a  homestead  declaration 225 

XJpon  1100  acres,  of  $5,000  value.     Held,  good  with  but  300  inclosed 225 

Not  invalid  because  estimate  exceeds  $5,000 411 

DECLARATIONS.    By  husband  and  by  grantor. 730 

See  page  776. 

DECRKE-See  119. 

See  Pierce  vs.  Hyde 536 

See  Pro  Confessio. 

DECREE  OF  FORECLOSURE.    The  property  to  be  sold  under  the  decree 

must  be  described  with  certainty 299 

DEED.    To  show  that  a  deed  absolute  in  terms  was  intended  as  a  mortgage, 

the  evidence  must  be  clear  of  a  reasonable  doubt 242 

Case  stated  where  deed  is  not  a  mortgage 242 

See  Acknowledgment. 

Reservation  of  *'  wharf  and  wharf  franchises"  does  not  include  a  building. . .  552 

See  Morenhaut  vs.  Bell 544 

See  Estoppel. 

DEFAULT— When  affidavit  of  merits  is  essential 46 

See  page  5:  107. 
See  Pro  Confessio. 

DELINQUENT  TAXES— See  Taxes. 

DELIVERY  OF  GOODS— See  Bill  of  Lading. 

DENIAL.    A  denial  of  indebtedness  is  a  denial  of  a  conclusion  of  law 5 

Evasive,  as  to  allegations  of  value  of  property 295 


INDEX.  IX 

DEPOSITION.  When  a  witness  cannot  with  reasonable  diligence  be  found 
in  the  State,  his  deposition  taken  before  the  examining  magistrate  is  ad- 
missible   229 

See  page  211. 

DEPOSITS— See  Statutb  of  Limitationb. 

DEPUTY— See  District  Attorney. 

DESCRIPTION— See  Declaration  op  Homestead. 

Of  property  in  foreclosure  sale  must  be  sufficient  to  identify  it 299 

See  Sheriff. 

DESTRUCTION  OF  BUILDING— See  Agency 108 

DIAGRAM— Used  at  the  trial  is  not  "papers  received  in  evidence"  within 
the  meaning  of  Section  1137  Penal  Code,  and  neither  the  defense  nor 
prosecution  has  a  right  to  demand  that  it  be  sent  in  with  the  jury 270 

DILIGENCE— See  Reasonable  Diligence. 
See  New  Trial. 

DISBARRING  ATTORNEY— For  fraud  or  concealment  when  license  is 

granted 114 

'  DISCRETION.  The  Court  awarded  the  defendant  s  wife  in  divorce  nearly 
one-half  of  the  community  property.  It  did  not  appear  that  there  had 
iHsen  an  abuse  of  discretion,  ana  the  judgment  was  amrmed 789 

There  must  appear  a  clear  and  manifest  abuse  or  the  action  of  the  Court  will 
not  be  disturbed  in  dismissing  an  action  for  want  of  prosecution. 724 

See  Leading  OiysTiONS ;  Appeal. 

See  People  vs.  Pico 486 

DISMISSAL  OF  ACTION— See  page  724. 

DISTRIBUTION— See  Appealable  Order. 

DISTRICT  ATTORNEY.    Deputy  may  subscribe  to  the  information 241 

Under  the  supervision  of  Attorney-General,  and  cannot  compromise  suit  for 

delinouent  taxes  without  consent 811 

See  page  27 ;  229. 

District  Attorney  cannot  argue  as  to  facts  in  regard  to  which  there  was  no 
testimony. — ^People  vs.  Mitchell 644 

DIVERSION  OF  WATER-See  Verdict. 

DIVORCE.     Habitual  intemperance  must  continue  for  one  year,  and  there 

must  be  a  finding  to  that  effect  453 

As  to  extreme  cruelty. — Smith  vs.  Smith 643 

See  Discretion. 

DOOBLETINCx— See  Judgment-Lien. 

I)RAFT— See  Bill  op  Lading. 

DRUNKENNESS— See  Evidence 87 

DUE  PROCESS  OF  LAW— See  Judgment. 

DUPLICATE  ASSESSMENT  ROLL-Prima  facie  evidence 291 

DUPONT  STREET  FUNDS-See  Priet  vs.  Hubert 173 

DYING  DECLARATIONS.  It  is  not  necessary  that  each  witness  testifying 
as  to,  shall  also  definitely  fix  the  belief  of  the  declarant :  the  sense  of  im- 
pending death  may  be  shown  by  one  witness  and  the  declaration  by  an- 
other   ■ 776 

EASEMENT— See  St.  Helena  Water  Company  vs.  Forbes. 631 

EJECTMENT— Judgment  in,  no  bar  to  plea  of  Statute  of  Limitations  in  sub- 
sequent action 92 

Sufficient  averment  in,  in  respect  to  labor  and  improvements  under  the  Act 
of  May  10, 1872 102 

Plaintiff  in  ejectment  entitled  to  value  of  the  use  and  occupation  of  premises. — 
Martin  vs.  Darand 674 

May  be  brought  by  infant  within  five  years  after  majority. 299 

See  Roberts  vs.  Columbet. 625 

Damages,  pages  66,  783,  795. 


X  INDEX. 

ELECTIONS.    The  Act  of  March  7, 1881  (Hartson  Act),  is  a  genetnl  law 

regulating  the  election  of  all  county  and  city  and  county  officers 29 

See  Estoppel. 

EMBEZZLEMENT.  Where  a  person  hires  a  horse  to  be  used  in  one  countj, 
and  takes  it  into  another  and  tries  to  dispose  of  it,  and  never  retums  it, 

he  is  guilty  of  embezzlement,  not  larceny 449 

In  embezzlement  of  a  horse,  value  cuts  no  figure 449 

EMINENT  DOMAIN.     The  waters  of  a  creek  may  be  condemned  for  the 

purpose  of  supplying  water  for  the  inhabitants  of  a  town 531 

See  Lorenz  vs.  Jacobs. • 706 

Roads. 

ENTRY  OF  JUDGMENT.     In  criminal  case  may  be  made  nunc  pro  tunc.  297 

EQUALIZATION— See  Franchise. 

EQUITY — Will  relieve  against  fraud  and  deceit  in  the  transfer  of  property  of 
an  estate  notwithstanding  the  party  defrauded  may  have  availed  himself 
of  the  defense  in  the  Probate  Court 143 

Cannot  be  appealed  to  where  an  insolvency  Court  makes  an  error  in  staying 
proceedings  against  an  insolvent 14 

Having  elect^  his  remedy  at  law,  one  is  estopped  frcm  asking  relief  in 
equity 454 

See  Trust. 

Cannot  be  invoked  so  long  as  a  remedy  by  motion  in  the  original  case  exists.  107 

See  Fraud;  Practice. 109 

ESCROW 128 

ESTATE  OF  DECEASED  PERSONS— Proper  notice  to  be  given  on  final 

settlement.     Dean  vs.  Superior  Court. 620 

Order  setting  aside  decree  of  final  settlement  not  appealable. — Id. 

See  Homestead. 

As  to  limitation  upon  piroceeding  contesting  will 747 

See  Will. 

As  to  contest  of  a  claim  on  final  settlement. ;  see  Estate  of  Hill 4S0 

As  to  bastards  inheriting  property;  see  Succession 745 

See  Appealable  Order;  Undertaking  on  Appeal;  Specipic  Perform- 
ance; Administration;  Unlawful  Detainer;  Mortgage. 

ESTIMATE- See  Homestead;  Contract. 

ESTOPPEL.  In  the  absence  of  proof  of  subsequently-acquired  title  the  de- 
fendants (grantors  of  plaintiff)  are  estopp^  by  their  deed  from  denying 
ownership  and  possession 495 

Grantors  of  mining  property  are  estopped  from  denying  that  they  (or  those 
from  whom  thev  derived  title)  had  located  the  property  in  accordance 
with  the  Unitecl  States  laws  495 

Having  elected  his  remedy  at  law,  one  is  estopped  from  seeking  relief  in 
equity 464 

See  Pamell  vs.  Hahn,  422;  Broker,  323. 

EVIDENCE — Declarations  by  the  husband  that  money  with  which  property 

was  bought  belonged  to  the  wife  as  her  separate  estate  is  admissible 750 

What  are  part  of  the  res  gestae 750 

See  Burglary 546 

Objections  as  to  name  of  defendant  prior  to  alleged  offense 545 

As  to  hearsay  testimony  and  experts  and  acquaintances  to  prove  insanity; 

see  People  vs.  Pico 486 

Duplicate  assessment-roll  or  certified  copy  prima  facie  evidence  that  the  per* 

eon  named  owned  the  property  in  action  to  recover  taxes 291 

See  Witness,  292;  Presumption.  295. 

Respecting  the  character  of  a  house 190 

See  Flight,  190 ;  See  Findings,  225. 

Witness  may  be  cross-examined  in  relation  to  testimony  given  in  a  Court  of 

record  when  relevant  to  the  issues 766 

As  to  payment  and  surrender  of  note,  765. 
As  to  threats  made  by  deceased,  738. 

As  to  character 407 

Answer  a  question  which  would  but  bring  out  the  same  evidence  already 

given 87 


INDEX.  XI 

Reporter*8  notes  of  a  deposition  being  introduced  by  the  defendant  to  im- 
peach a  witness  may  be  read  in  other  parts  by  the  prosecution  to  sustain 
the  witness. 87 

Where  a  witness  has  already  testified  to  a  fact,  it  is  not  error  to  refuse  to 
allow  him  to. 

Where  acts  or  words  of  a  defendant  in  a  criminal  case  tend  in  any  degree 
to  establish  any  fact  in  a  series  tending  to  the  fact  in  dispute,  they  are 
not  subject  to  the  objection  of  irrelevancy 17 

Concerning  the  character  of  swamp  and  overnowed  lands 59 

See  Forcible  Entry  and  Detainer;  Deed ;  Admission ;  Parol  Evidence; 
Threats;  Dying  Declarations  ;  Judicial  Notice:  Bill  op  Particu- 
lars; Fellow-servant;  Diagram,  776. 

EXCEPTIONS— To  ruling  admjttin^  evidence  will  not  be  reviewed  on  appeal 

unless  the  grounds  ofthe  objection  ar«»  stated 142 

Application  te  nave  exceptions  settled,  granted 480 

Must  be  made  to  rulings  or  they  will  not  be  considered  on  «ppeal 295 

The  mo^le  of  taking  exceptions  in  civil  cases  applies  to  probate  proceedings. .     15 

EXCUSABLE  NEGLECT.  Second  mortgagees  have  a  remedy  by  motion  to 
set  aside  a  default  against  them  in  an  action  brought  by  prior  mortgagees 
when  they  discover  that  the  prior  mortgage  had  been  leleased  prior  to 
the  default 107 

EXCHANGE  OF  LANDS.    Deeds  in  exchange  are  simultaneous  acts 2 

EXECUTION— See  Sheeifk,  406;  418.                                            '            \ 
Brown  vs.  Moore 207 

EXECUTION  SALE.    When  purchaser  acquires  good  title l28 

EXECUTOR— See  Appealable  Order;  see  page  773;  Unlawful  Detainer; 
Administration;  Estate  of  Deceased  Person. 

EXEMPTION.  Party  must  show  that  he  habitually  earns  his  living  by  the 
use  of  articles  claimed  as  exempt. — Dove  vs.  Nunan,  641. 

EXPERTS.    Any  person  may  describe  wounds  which  he  saw,  though  not  an 

expert  in  the  matter  of  wounds 149 

See  People  vs.  Pico,  486. 

EXTRA  SESSION.  The  limitations  placed  upon  the  Legislature  by  the  Con- 
stitution  is  confined  to  acts  of  legislation.  The  Senate  may  confirm 
appointments 614 

EXTENSION  OF  TIME— To  file  motion  for  new  trial 278 

FEES— See  page  9. 

FELLOW-SERVANTS— Employer  not  liable  for  negligence  of  fellow-ser- 
vant in  same  employment  where  due  care  is  exercised  by  the  employer 

in  the  selection. 606 

Who  are 606 

Evidence  of  incompetency 606 

See  Negligence. 
See  page  680. 

FELONIOUS  INTENT -See  People  vs.  Pico,  486. 

FINDINGS— When  beyond  the  issues,  will  not  support  judgment 635 

Outside  pleadings  will  not  Huppoi-t  judgment — case  stated 537 

Failure  to  find  upon  all  the  issues  raised  by  the   pleadings  sufficient  for 

reversal 211 

Evidential  facts  have  no  proper  place  in  the  findings. 225 

Failure  to  find  upon  the  issue  of  damage  in  ejectment  is  no  ground  for  re- 
versal, the  Court  having  rendered  no  judgment  for  damages 495 

Are  necessary  u|K)n  the  issue  of  title  to  property  and  each  part  thereof 295 

Where  the  divorce  is  granted  for  habitual  intemperance  it  must  be  supported 

by  a  finding  that  such  intemperance  has  continued  for  a  year 453 

Where  an  averment  is  to  be  treated  as  denied,  the  Court  should  find  upon 

the  issue 102 

See  page  119. 

When  not  prepared  and  filed,  nor  waived,  trial  Court  is  justified  in  granting 

new  trial 807 

See  page  32a 

See  Mechanics'  Lien;  see  pages  6,  71, 119,  323,  783. 


XU  INDEX. 

FIREMAN— See  Agency. 

FISH  COMMISSIONERS-See  Writ  of  Review. 

FIXTURES.  A  lessee  erected  a  house  and  bun.  At  the  expiration  of  the 
lease  a  new  lease  was  taken  without  reserving  to  the  lessee  the  buildingv 
erected.     Held,  they  became  fixtures  and  ootUd  not  be  removed 779 

FLIGHT.  The  wounded  man  pointed  at  defendant,  only  twenty  feet  distant, 
and  asked  that  he  be  arrested,  and  defendant  ran.  Held,  evidence  ad- 
missible.   190 

FORBEARANCE— See  Statute  of  Frauds 423 

FORCIBLE  ENTRY  AND  DETAINER.    Case  sUted  where  compUunt  is 

sufficient  for  threats  and  violence 426 

Evidence  of  a  lease  to  one  of  the  defendants  offered  for  the  purpose  of  show- 
ing good  faith  in  entering  upon  the  land,  not  admissible 426 

FORCIBLE  DETAINER     Possession  through  servants  and  employees   U 

sufficient. 421 

FORECLOSURE— See  Administrators. 
See  iNrtoLVENCY,  Presumption,  Decree;  see  page  79L 

FORFEITURE.  Where  there  is  no  compliance  with  the  terms  of  a  grant 
from  the  State  all  rights  are  forfeited,  and  no  action  is  necessary  to  de- 
clare it 552 

FOREIGN  LAW.  In  the  absence  of  proof  of  the  law  of  a  foreign  SUte,  the 
presumption  is  that  such  law  is  the  same  as  our  own  State;  not  that  it  is 
the  Common  Law 295 

FORMER  ACTION.     No  bar  to  plea  of  Statute  of  LimiUtions 92 

FORMER  ACQUITTAL-See  page  210. 

FORMER  ADJUDICATION— See  Mandamus 409 

FORMER  CONVICTION.  The  testimony  showed  the  defendant  to  be  the 
same  person  formerly  convicted,  though  under  another  name,  a  certi- 
fied copy  of  such  conviction  is  admissible 258 

FORMER  BECOVERY-See  ParneU  vs.  Hahn,  422;  see  page  753. 

FRANCHISES — Are  taxable;  corfXJrations  Are  franchises. 430 

The  value  is  aKcertaiued  by  deducting  the  value  of  the  real  and  ])er8onal 

proy>erty  of  the  cor{x>ration  from  the  market  value  of  the  shares 430 

The  Board  of  Equalization  of  the  county  has  i>ower  to  assess 430 

See  page  552. 

FRAUD.  A  Court  of  Record  has  inherent  power  over  its  own  records,  and 
may  set  aside,  on  motion  or  othervk-ise,  a  judgment  procured  by  fraud;  or 

a  Court  of  et^uity  by  oriicinal  action  may  do  the  same 19 

Where  a  ( 'ourt  of  equity  will  relieve  from 19 

See  Judgment;  Insolvency;  Olivas  vs.  Olivas,  143;  see  page  504. 

Gli^^r.     A  promissory  note  payable  to  order  and  not  indorsed,  is  the  subject  of 

a  gift  causa  mortis 66 

See  Transfer  of  Negotiable  Instruments. 

GOOD  FAITH— See  Forcible  Entry  and  Det.viner. 

GOOD* WILL  Forms  no  element  in  the  value  of  shares  of  stock  in  a  corpo- 
ration   430 

GRAND  LARCENY.     The  stealing,  taking  or  carrying  away  mu^t  be  done 

feloniously 275 

The  felonious  selling  of  a  horse  and  appropriation  of  the  proceeds  by  one  who 
comes  in  posHcssion  as  a  tresr>a8ser,  but  with  no  intent  at  the  time  of 
taking  to  steal  the  same,  is  guilty  of  grand  larceny 486 

GRANT  -See  Swamp  and  Overeix)wed  Lands,  59;  Forfeiture. 

GRAZING— See  page  225. 

GUARDIAN-  See  Presumption. 

GUARDIAN  AD  LITEM— Has  no  iwwer  to  make  a  contract  for  legal  ser- 
vices which  will  bind  the  ward  or  estate  728 

HARBOR  COMMISSIONERS-See  People  ex  rel.  Knight  vs.  Blanding,514: 

Legislature;  Office. 
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HARTSON  ACT-^See  Staude  vs.  Election  Commiwionen 29 

HE ABSAY— See  People  vs.  Pico. 486 

IdLKlRS — Necessary  {>artie8  in  foreclosure 680 

HOMESTEAD— Where  a  homestead  had  been  acquired  on  certain  lands,  and 
an  exchange  for  other  lands  made  and  a  declaration  of  homestead  filed, 
the  deeds  of  exchange  and  the  declaiation  are  simultaneoiu  acts,  and  no 
judgment  lien  can  attach.  — £by  and  Wife  t&  Foster 2 

Declantion  upon  1100  acres,  not  exceeding  $5,000,  held  good,  only  300  acres 
bein^^  inclosed,  and  on  which  the  claimant  resided 225 

Description  in  declaration  sufficient— is  good  for  conveyance 225 

Claim  secured  by  mortgage  upon  homestead  must  be  presented  to  adminis- 
trator for  allowance  oefore  foreclosure 337 

Declaration  not  invalid  because  the  estimate  was  in  excess  of  the  value  of  the 

homestead  premises  exempted  by  law 411 

ExBMPTioN.    Where  crop  of  grain  not  exempt  from  execution.     Grain  to 
the  amount  of  $200  only  is  exempt. — Horgan  vs.  Amick 575 

A  probate  homestead  is  not  an  estate  at  law  or  in  equity.  Any  question  as 
to  the  title  to  such  property  must  be  tried*  in  another  forum. — Estate  of 
Burton 678 

Cannot  be  sold  in  insolvency  pro  eedings. — Barrett  vs.  Sims 664 

Premises  used  as  a  hotel,  the  residence  being  incidental  only  to  this  business, 
cannot  be  claimed  as  a  homestead. — Laughlin  vs.  Wright 695 

A  mortgage  executed  thereon  will  hold. — Id. 

See  Self-defense  ;  Coverture,  750 ;  Separate  Estate  ;  pages  454,  758. 

HOMICIDE.    A  defendant  charged  with  homicide,  evidence  of  the  fact  that 
he  is  suffering  life-imprisonment  under  a  prior  conviction  is  admissible. 
Id.     If  it  be  true  that  a  verdict  fixing  the  punishment  at  imprisonment  for 
life  would  in  effect  be  no  punishment  at  law,  it  is  proper  to  inform  the 

jury  of  that  fact 149 

It  is  not  necessary  that  the  means  by  which  life  was  taken  should  be  stated 

in  an  information  for  murder 149 

See  People  vs.  Kenn,  17 ;  People  vs.  Messersmith,  23 ;  People  vs.  Strange, 
237;  Self-defense. 

HORSE.    Includes  all  animals  of  that  species,  whether  male  or  female 486 

IDENTITY.    What  testimony  sufficient 268 

IMPEACHMENT  OF  WITNESS.    The  defendant  being  a  witness  on  his 

own  behalf,  may  be  impeached 258 

See  Witness. 

INCLOSURE— See  Homestead. 

INDICTMENT— See  Assault. 

INDORSER.  A  verdict  in  an  action  against  an  indorser,  for  a  sum  less  than 
the  principal  and  interest,  entitled  the  plaintiff  to  a  judgment  for  the 

whole  sum 517 

Case  stated  where  notary's  protest  was  not  suMcient 564 

INFANT  —See  Statute  of  Limitations 299 

INFORMATION.    The  name  of  the  District- Attorney  may  be  subscribed  to 

by  his  deputjr 241 

As  to  legal  commitment.  People  vs.  Smith,  8  P.  C.  L.  J.,  248.     Approved....  545 
See  Malice  Aforethouoht;  Houicide;  Burglary;  see  pages  101,  211. 

INJUNCTION— Trespass.  Reported  trespasses  are  not  of  themselves  suffi- 
cient to  justify  an  injunction.— Mechanics*  Foundry  vs.  RyaU 606 

See  University. 

Counsel  fees  expended  in  obtaining  a  dissolution  of  an  injunction  are  allow- 
able as  damages  in  a  suit  on  the  undertaking. — Porter  vs.  Hopkins 689 

The  decision,  within  five  days  after  notice  of  which  a  cost  bill  miut  be  filed 
and  served,  is  the  finding  of  facts  and  conclusions  of  law. — Id. 

See  Appeal. 

Does  not  lie  on  behalf  of  party  claiming  under  void  tax  deed  to  restrain 
the  sale  of  property  unaer  an^  execution  against  prior  owners 232 

See  Pleading. 

Suit 'upon  the  undertaking  is  premature  when  brought  before  the  original 
action  is  finally  decided 344 
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Not  suspended  by  appeal fi92 

See  Practice,  109;  see  paKe  531. 

INSANITY— An  instruction  in  a  homicide  case  that  "the  burden  of  proving 
the  existence  of  insanity  rests  upon  the  acca«ed,  arid  it  follows  that 
this  fact  must  be  satisfactorily  established,  and  that  by  a  preponderance 

of  evidence,"  is  substantially  c<»rrect -     23 

The  defense  of  insanity  must  be  established  by  such  a  preponderance  of  evi- 
dence that  if  the  question  were  submitted  to  a  jury  in  a  civil  ease  they 

would  find  him  insane 23 

Where  a  Court  unqualifiedly  tells  a  jury  as  matter  of  law  that  an  assumed 
fact  (a  tendency  to  commit  suicide)  does  not  prove  a  fact  in  dispute  (the 

insanity  of  defendant),  it  is  error 23 

Means  such  a  diseased  and  deranged  condition  of  the  mental  faculties  as  to 
render  the  person  incapable  of  distinguishing  between  right  and  wrong 

in  relation  to  the  act  with  which  he  is  charged 4<© 

As  to  irresistible  impulse,  see  same  case 403 

Not  proved  by  general  reputation 4^ 

How  one  is  treated  by  his  family  does  not  tend  to  prove  insanity. 4^ 

Whether  witnesses  were  intimately  acquainted  with  the  defendant  is  a  matter 

of  discretion  with  the  Court  below . .  486 

The  standard  of  accountability 486 

In  all  other  matters  a  defendant  is  entitled  to  every  reascmable  doubt 487 

See  Cross-examination;  Jury. 

INSOLVENCY— The  Act  of  1880  does  require  the  verification  of  pleadings. 
This  relates  to  procedure  merely,  and  governs  pleadings  filed  after  its 
passage 502 

See  Appeal. 

If  an  order  of  the  Insolvency  Court  staying  proceedings  against  an  insolvent 
is  erroneous,  the  pro|wr  mcxle  to  obtain  relief  therefrom  is  by  ap|>eal.     A 

Court  of  equity  cannot  be  appealed  to 14 

Partnership.     The  Act  of  May  4,  1852,  allowe<i  a  discharge  from  the  in- 
dividual liability  for  firm  debts.  — Hawley  v«.  CampbelL 573 

See  Homestead. 

The  provisions  of  the  Civil  Code  relative  to  assignments  for  the  benefit  of 
creditors  are  not  repealed  by  the  Insolvency  Act  of  1880 

Property  acquired  subsequent  to  bankruptcy  proceedings  are  subject  to  State 
Insolvency  Law 213 

Under  the  Act  of  1852  issues  upon  the  question  of  fraud  must  be  tried  by  a 
jury 416 

Constitutes  no  bar  to  a  foreclosiure  of  mortgage 758 

Insufficiency  of  com])laint  by  assignee— must  allege  assignment 774 

See  Barroilhet  vs.  Fisch,  343. 
INSTALLMENTS.     When  not  condition  prece<lent  to  performance  of  con- 
tract  261 

INSTRUCTIONS— Court  not  bound  to  repeat. 268 

When  irrelevant  to  facts  which  there  is  no  evidence  to  prove,  it  is  n<»t  error 
to  refuse  to  give  it,  and  if  given,  although  in  fact  erroneous  in  the  ah- 
stratit,  it  will  not  be  regarded  as  an  error  warranting  a  reversal  unless  the 
jury  is  miHled  to  the  prejudice  of  defendant— preHumjitively,  no  preju- 
dice can  be  done 268 

One  which  omits  the  w  rd  "felonious"  from  the  definit  on  of  grand  larceny 
is  erroneous *'*^ 

"  It  (the  evidence)  must  entirely  satisfy  the  jur>'  of  the  guilt  of  the  defend- 
ant before  they  can  convict.  If  the  jury  is  not  entirely  satisfied,  they, 
should  acquit.       Held,  error  to  revise 275 

In  the  absence  of  the  evidence  there  is  nothing  to  »how  its  application  to  the 
case 2K 

Construed  to  mean  that  there  must  be  a  necessity  actual  or  apparent  for  the 
killing ., 292 

In  criminal  case,  though  erroneous,  will  not  reverse  the  judgment,  if  the  error 
is  corrected  by  other  instructions . . ^ 

Erroneous,  will  not  be  reversed  unless  injurious 449 

Concerning  larceny  and  robbery 2^ 

Need  not  be  given  but  once 1^ 

In  insanity  cases ** 
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See  People  vs.  Dorr ;  People  vs.  Henderson ;  People  vs.  Strange ;  People  vs. 
Hope ;  page  765. 

INTEMPERANCE  -See  Divorce. 

INTENT— See  People  vs.  Pico,  486. 

INTEREST.    The  Court  will  not  go  behind  the  settlement  of  parties  to  charge 

interest 160 

Plaintiff,  in  mortgage  suit,  entitled  to,  until  the  entry  of  second  decree  in 
pursuance  of  aa  order  of  the  appellate  Court 105 

INTERPRETATION— See  Contract,  261. 

INTERVENTION— Phiintiflf  filed  his  claim  in  the  Land  Office  for  mineral 
land  and  brought  action  against  defendant,  who  claimed  an  interest 
in  the  land  and  had  applied  for  patent,*  to  try  the  right  of  posses- 
sion. Appellants  asked  to  intervene,  on  the  ground  that  they  had  a  con- 
tract with  defendant  that  he  (defendant)  should  convey  a  portion  of  the 
land  to  them  when  patent  was  had.    Held,  petition  was  properly  denied.  122 

Takes  place  when  the  order  is  made  permitting  such  person  to  become  a  party. 

The  complaint  is  filed  when  leave  of  the  Court  is  granted 234 

Mortgagee  of  personal  property  can  intervene  in  an  action  brought  by  a  thiid 
person  for  the  possession  of  the  property. — Martin  vs.  Thompson 665 

IRRESISTIBLE  IMPULSE.  The  law  never  recognized  an  impulse  as  uncon- 
trollable which  yet  leaves  the  reasoning  powers— including  the  capacity 
to  appreciate  the  nature  and  quality  of  the  particular  act — unaffected  by 
mental  disease 40S 

JEOPARDY — A  former  conviction  and  reversal  by  the  Supreme  Court  does 

not  support  the  plea  of  "once  in  jeopardy" 211 

To  entitle  one  to  plea  of,  it  is  necessary  that  the  offense  charged  be  the  same  in 
law  and  in  fact.     Battery  is  not  same  as  assault  with  deadly  weapon. . . .  340 

JOURNALS  OF  LEGISLATURE— May  be  resorted  to  to  ascertain  the  vote 

on  »  bill • 846 

JUDICIAL  NOTICE -WiU  be  taken  that  San  Francisco  is  the  only  city 

and  county  in  the  State .^ /    29 

The  exact  time  that  the  sun  rises  is  a  fact  of  which  the  Court  may  take  judi- 
cial notice ; 142 

The  Court  takes  notice  of  the  character  of  mining  property  and  its  original 
ownership  by  the  United  States 495 

JUDGMENT — Where  taken  without  due  process  of  law  or  upon  false  proof 
of  service  of  process  upon  one  beyond  the  territorial  jurisdiction  of  the 
Court,  he  is  not  chargeable  with  knowledge  of  the  rendition,  nor  bound 

in  any  manner  by  it 19 

One  can  get  relief  from  such  a  judgment  by  original  action  in  a  Court  of 

equity  at  any  time 19 

Before  entered,  conclusions  of  law  may  be  changed 323 

Is  not  final  until  recorded 323 

Impeachment  collaterally  for  fraud 328 

When  taken  by  surprise. — Dodge  vs.  Ridenour 660 

In  the  plural  is  supported  by  verdict  in  the  singular 723 

The  Clerk  of  the  Court  has  no  power  to  enter  judgment  for  less  than  the 

whole  amount  of  taxes  sued  for. 
See  Writ  of  Review;  Nunc  Pro  Tunc. 
See  pages  5,  83. 

JUDGMENT-DEBTOR.    When  may  redeem 119 

See  jurisdiction  of  Superior  Court. 

JUDGMENT-LIEN— Attaches  when  judgment  is  docketed 2 

JUDGMENT-ROLL 119 

JURISDICTION— The  State  Courts  have  exclusive  jurisdiction  under  the 
Insolvency  Act  over  all  property  acquired  after  an  adjudication  in  bank- 
ruptcy. 

See  Ah  Goon  vs.  Superior  Court. 284 

The  record  on  appeal  must  show  that  the  notice  of  appeal  was  served  aooord- 
ing  to  law,  or  the  appellate  Court  will  have  no  Juriediotion 
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The  Court  in  which  adminiitration  is  had  upon  an  estate  of  a  supposed  dead 
man  has  power  to  annul  all  proceedinprs  when  the  party  appears  in  per- 
son and  asks  it.  In  such  a  case  all  the  proceeaings  had  are  nuU  and 
void 497 

Objection  to  may  be  taken  at  any  time 197 

The  same  rule  applies  to  Courts  of  limited  jurisdiction  when  acting  within 
the  scope  of  their  powers 418 

The  Superior  Court  has  power  to  comi)el  an  attorney  to  pay  over  moneys  col- 
lected in  a  suit  where  he  is  employed  by  a  guanlian  ad  litem  and  fix  his 
fees 728 

See  Guardian  au  litkm. 

See  Patent. 

JURISDICTION   OF  COUNTY  COURT— See  In  the  matter  of   Grove 

street,  Oakland : 197 

JURISDICTION  OF  SUPERIOR  COURT.  The  Superior  Court  exceeded 
its  powers  in  making  an  order  requiring  petitiunera,  constables,  to  pay 
to  the  Clerk  of  the  Superior  Court  the  proceeds  of  property  sold  under 
executions  held  by  them  against  a  judgment-debtor 207 

JUROR — May  visit  the  premises  where  the  alleged  burglary  was  committed...  545 

JURORS.     Bystanders  may  compose  the  panel 241 

See  Presumption. 

See  Challsnqe  cf  Jurors. 

JURY.     Questions  asked  juror  as  to  his  opinion  of  the  guilt  or  innocence  of 

accused. — People  vs.  Hamilton 611 

When  insanity  is  relied  on  as  a  defense,  burden  of  proof  is  on  defendant. — 
Id. 

JURY  DUTY-^-Seven  consecutive  years  in  the  militia  exempts  from 129 

JUS  TERTIA.    Bailee  cannot  set  up  title  of  third  party 169 

JUSTICES'  COURT.     Superior  Court  has  power  to  allow  pleadings  on  appeal 

from  Justices'  Court  to  be  amended. — Kitts  vs.  Superior  Court. 610 

See  page  106. 

JUSTIFICATION— See  Self-devensk. 738 

See  Sheriff. 

JUSTIFICATION  OF  SURETIES.    Superior  Court  has  jurisdiction  when 

it  allows  new  undertaking  on  appeal  from  Justices'  Court 106 

LABOR— On  mining  claim 495 

LAND— See  Forcible  Detainer. 

LAND  DEPARTMENT— See  Swamp  and  Overflowed  Lands 59 

LAND  LAW— See  Martin  vs.  Durand. 
See  Patent. 

LANDLORD  AND  TENANT— See  Unlawtul  Detainer;  Fixtures. 

LANGUAGE.     In  the  eye  of  the  law  insulting  language  is  no  excuse  for  a 

deadly  assault 738 

LARCENY — Defendant  was  charged  with  stealing  a  horse.     It  was  proved 

that  he  stole  a  mare.     Held,  no  vai-iance 486 

*'  Horse"  includes  all  animals,  male  and  female,  of  that  species. 486 

A  trespasser  driving  away  a  horse,  though  with  no  intention  to  steal  it,  but 
while  in  such  wrongful  possession  feloniously  sells  the  same  and  appro- 
priates the  proceeds,  is  guilty  of  grand  larceny 4S6 

Instructions  concerning 229 

See  Grand  Larceny;  Embezzlement. 

LATE  RAL  SUPPORT.  The  conterminous  owner  is  liable  for  injuries  to  build- 
ings whenever  he  does  not  exercise  ordinary  care  and  skill  and  take  rea- 
sonable precautions  to  sustain  the  land  of  the  other 166 

LEADING  QUESTIONS— The  trial  Court  may  allow  or  disallow;  and  it  is 

not  error  to  exercise  this  discretion T'SS 

LEASE— Not  admissible  in  forcible  entry  and  detainer  case  to  show  good 

faith 426 

See  Unlawful  Detainer;  Fixtlres,  779;  see  pages  6, 11,  491. 
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ZjEGISLATURE— As  to  calling  extra  session  and  its  powers. 
See  Constitution,  514;  Extra  Session. 

liEGISLATIVE  POWER— See  Viticulture. 

I.ETTERS-OF.CREDIT-See  169. 

LIABILITIES  OF  CITIES  FOR  DEFECTIVE  SIDEWALKS.  Incor- 
porated cities  are  not  liable  for  injuries  caused  by  the  neglect  of  the  city 
officers  in  keeping  the  streets  in  repair 16 

lilCENSE.     The  Board  of  Supervisors  of  San  Francisco  has  ][)ower  to  pass 

an  ordinance  licensing  the  sale  of  liquors  by  retail 101 

See  Constitution^^Attorney. 

LIEN.  A  sale  by  the  holder  of  an  exclusive  lien  on  personal  property,  who 
also  holds  a  prior  and  subordinate  lien  on  real  property  as  security  for  a 
debt  of  the  real  property  under  its  prior  lien,  looking  to  the  personal 
security  for  pa^pnent  of  the  balance,  operates,  after  satisfaction  of  the 
prior  lien,  a  waiver  of  any  right  it  might  have  had  to  first  exhaust  the 
personal  security  in  satis/action  of  its  prior  lien,  before  proceeding  to  sell 
the  land  on  which  the  prior  and  subordinate  liens  rested 156 

In  such  a  case  the  undisposed-of  surplus  of  the  personal  security  belongs  to 
the  pledgor  or  his  assignee 156 

The  interest  of  a  pledgor  of  personal  security  is  assignable 156 

See  Mechanics'  Lien;  Pierce  vs.  Hyde,  536. 

LIFE  IMPRISONMBNT-See  Homicidk. 

IjIFE  INSURANCE.    Contract  is  complete  when  the  insurer  offers  to  insure 

and  it  is  accepted  by  the  applicant 481 

The  contract  may  be  made  bv  mail,  and  is  accepted  when  the  applicant  posts 

the  letter ". 481 

See  Mutual  Benefit  Societies. 

LIMITATIONS,  STATUTE  OF— See  Adverse  Possession;  Statute  of 
Limitations. 

LIQUOR  DEALERS-See  page  101. 

LIS  PENDENS.  Grantee  (becoming  such  pending  litigation)  is  bound  by 
the  judgment  against  his  grantor  and  by  the  lis  pendens  filed  by  him 
(grantor),  in  which  he  set  forth  the  adverse  claims  of  the  defendant 218 

LOCATIONS  OF  SCHOOL  LANDS-Under  Act  of  1852 525 

See  Estoppel;  page  95. 

LOS  ANGELES.    Construction  of  statute  relating  to  fees  of  county  officers.      9 
Under  its  charter  a  contact  must  first  be  made  before  an  assessment  can  be 
enforced  for  sto^et  improvement;  and  where  the  contract  time  had  ex- 
pired, and  no  renewal  made,  the  assessment  cannot  be  enforced,  not- 
withstanding the  work  was  completed  afterward. '. 73 

MALICE  AFORETHOUGHT    Is  a  necessary  ingredient  to  the  crime  of 

murder,  and  should  be  alleged  in  the  information 756 

MALICIOUS  PROSECUTION— See  Rogers  vs.  Mahoney 224 

MANDAJMUS — ^Will  not^ie  to  compel  Court  to  proceed  to  tr^  all  the  issues 

raised  before  granting  a  new  trial,  after  a  verdict  on  special  issues 32S 

In  issuing  writs,  the  Supreme  Court  and  the  Superior  Court  are  peers.  Both 
have  original  jurisdiction.  An  adjudication  by  the  Superior  Court  upon 
the  merits  concludes  the  Supreme  Court.  Sehble,  an  appeal  lies  from 
Superior  to  Supreme  Court. 409 

See  Reporter's  Notes,  501,  518 ;  Claffey  vs.  Head,  777 ;  FVaser  vs.  Supe- 
rior Court,  501. 

MANSLAUGHTERr-See  People  vs.  Strange 237 

MARE— See  Horse. 

MARRIED  WOMAN.  Certificate  of  acknowledgment  of  deed  sufficient  when 
it  shows  '*on  a  private  examination,  separate  and  apart  from  her  hus- 
band"   278 

MECHANICS'  LIEN — Mortgi^e  executed  subsequent  to  commencement  of 

furnishing  materials,  etc,  is  subject  to 79 

Sections  1183  to  1199  C.  C.  P. ,  relating  to,  not  repealed  by  Constitution  of 
1879 79 
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The  amendment  of  Section  1183  C.  C.  P.  was  intended  to  enlai^  the  opera- 
tion of  the  former  law 79 

Case  in  which  notice  of  lien  held  sufficient 79 

Where  the  complaint  chaises  that  the  defendants  claim  some  interest  in  the 
premises,  it  is  not  necessary  that  a  cross-complaint  be  filed 79 

Not  waived  by  prosecuting:  to  judgment  an  action  for  the  indebtedness. ....    79 

Defendant  employed  one  a.  to  run  a  tunnel  in  its  mine  at  a  stipulated  price, 

,  and  he  employed  plaintiffs  to  perform  the  work  at  a  stipulated  sum  |^>er 

day.     H.  railed  to  pay  plaintiffs,  and  they  filed  their  liens.     Judgment 

passed  in  their  favor.    Held,  on  appeal,  no  error  appeared  in  the  proceed- 

mgs ■ 84 

Claim  of  lien,  in  stating  the  terms,  time  given  and  conditions  of  the  contract, 
used  the  words  *'cash  upon  demand,  in  gold  coin  of  the  United  States.** 
Held,  sufficient 344 

A  person  performing  labor  is  entitled  to  a  lien  if  he  notifies  the  owner  before 
the  princijKil  contractor  is  paid 425 

The  plaintiff  must  allege  that  the  defendant  (owner)  owed  the  contractor 
when  lien  was  filed,  and  that  he  gave  notice  to  the  defendant  prior  to  the 
payment  to  the  contractor.  A  finding  of  these  facts  in  the  absence  of 
such  allegation  is  beyond  the  issues 535 

The  notice  of  lien  contained  statements  inconsistent  with  the  complaint. 
Held,  demurrable  on  the  ground  of  ambiguity  and  uncertainty 786 

"Time  given"  means  the  time  of  payment  for  work  and  labor  and  materials 
furnished ;  and  if  no  time  is  expressed  in  the  contract,  none  need  he  stated 
in  the  claim 792 

MEDICAL  EXAMINERS.  Certificate  to  practice  medicine,  ex  parte  John- 
son   608 

MEXICAN  LAW-See  Morenhaut  vs.  BeU 544 

MILITIA — Service  in  for  seven  years  exempts  from  jury  duty 129 

MINE— See  Damaoe.s  ;  Estoppel  ;  page  11. 

MINERAL  LAND 121 

MINING  CLAIM.  Plaintiff  having  resumed  work  upon  the  claim  "after  fail- 
ure and  before  location,"  his  rights  were  not  forfeited 495 

Findings  not  sustained  by  the  evidence 783 

See  Du  Prat  vs.  James 102 

MINING  LAWS.  The  laws  of  Congrem  relating  to  amount  of  annual  woric 
until  issue  of  patent  apply  as  well  to  placer  as  to  lode  or  vein  claims. — 
Carney  vs.  Arizona  G.  M.  Co 572 

MINING  LOCATION— Aliens  may  hold  by  purchase  from  qualified  loca- 
tors, and  convey  title  to  their  grantees 43 

MISDEMEANOR— See  Viticulture. 

MISREPRESENTATIONS 14&-m 

MISTAKE-See  page  5. 

MITIGATION— See  Burden  of  Proof. 

MONEY- See  page  750. 

MONEY  PAID  UNDER  VOID  ACT— Is  recoverable  back 66 

MONTHLY  BALANCES-See  Interest. 

MONUMENTS— See  page  783. 

MORTGAGE.  Foreclosure  suit  may  be  continued  by  plaintiff,  notwithstand- 
ing he  sells  his  interest  in  notes  secured  thereby 123 

Claim  secured  by,  on  homestead,  must  be  presented  to  administrator  for  al- 
lowance before  foreclosure. 337 

See  After- ACQUIRED  Title;  Pierce  vs.  Hyde,  536;  Brickell  vs.  Batdielder, 
257 ;  University  ;  Intervention  ;  Homestead  ;  Decbkb  op  Fobeclos- 
URK,  299 ;  Insolvency  ;  Interest,  106, 107. 

MOTION— To  set  aside  judgment. 5 

MOUNTAIN— Definite  boundary 225 

MUNICIPAL  COURT  OF  APPEALS-See  342. 

MUNICIPALITY-Se^  page  491. 

MURDER— See  People  vs.  Lock  Wing  et  al,  190;  Malicb  Afobkthouort.  . 
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MUTUAL  BENEFIT  SOCIETIES— See  OUver  va.  American  Legion  of 

Honor 481 

The  certificate  ia  not  the  contract,  and  need  not  neceaearily  issue 481 

See  Life  Insurance. 

NAME— See  People  vs.  Hope 645 

NAPA— See  page  282. 

NEGLECT— See  page  5. 

NEGLIGENCE.  Where  the  locomotive  bell  was  not  rung  as  required  by  law, 
the  plaintiff  (driving  a  team)  is  entitled  to  ^recover  any  injury  sustained 
unless  his  negligence  amoimts  to  an  absence  of  ordinary  care  and  con- 
tributes proximately  to  the  injury 95 

If  there  is  imminent  dfuiger,  which  can  be  avoided  by  the  engineer  stopping 
the  train,  it  is  his  duty  to  do  so 95 

All  the  circumstances  attending  the  collision  must  be  considered  bv  the  jury, 
and  it  is  error  for  the  Court  to  so  charge  the  jury  as  ^o  take  from  them 
this  discretion 95 

Employer  not  liable  for  injury  resulting  from  acts. of  fellow-servants  in  same 
employments,  if  due  care  is  exercised 507 

An  employ^  docs  not  assume  the  risk  arising  from  the  unskillful  and  negligent 
manner  in  which  the  railroad  was  constructed 722 

Diligence  required  in  running  locomotives. — Nehrbas  vs.  C.  P.  K.  K. 599 

Diligence  required  of  children. — Id. 

Contributory  negligence  is  a  matter  of  defense,  and  burden  of  proof  is  on  the 
defendant. — Id. 

See  Wilson  vs.  S.  P.  R.  R.  Co.,  557;  page  796. 

NEGOTIABLE  INSTRUMENT-See  pages  65-596. 

NEWLY-DISCOVERED  EVIDENCE.    Case  stated  where  the  requisite 

amount  of  dQigence  was  not  shown 101 

See  People  vs.  Chin  Ah  Hong,  148;  New  Trial. 

New  trial  will  not  be  grantea  if  the  evidence  was  known  to  the  witness  at  the 
trial,  but  was  not  obtained  from  lack  of  due  attention 765 

NEWSPAPERS— See  Challenge  op  Jurors. 268 

NEW  CITY  HALL  COMMISSIONERS.  The  Board  determined  that  Uth- 
ing  cut  out  and  manufactured  from  sheet-iron  in  San  Francisco  was  better 
adapted  to  the  purposes  they  had  in  view  than  elsewhere;  held,  that  as 
the  Board  had  power  to  adopt  specifications  before  publication  for  bids, 
there  was  no  restriction  in  bidding,  and  a  contract  let  under  such  specifi- 
cations is  valid 266 

NEW  TRIAL— When  made  too  late 6 

When*  not  made  as  prescribed  by  Sections  658-9  of  the  Code  of  CivH  Proced- 
ure it  will  be  denied 6 

When  an  application  for  a  new  trial  has  been  made  in  due  form  upon  a  settled 
statement,  and  the  Court  has  passed  on  the  motion,  it  cannot  afterwutl 
vacate  the  order  and  pass  upon  the  motion  again.  Time  for  appealing 
commences  to  run  from  the  date  of  originally  passing  upon  the  motion..  193 

See  People  vs.  Hardisson,  211. 

Where  witness  could  have  ascertained  data  b^  which  his  memory  was  re- 
freshed as  to  certain  necesf^ary  facts,  but  failed  to  do  so  before  the  trijd, 
his  affidavit  as  to  the  facts  is  not  sufficient  ground  for  new  jbrifd. 

It  is  not  error  to  refuse  to  entertain  a  second  motion  for  new  trial 297 

Having  omitted  to  instruct  the  jury  to  amend  an  incomplete  verdict,  it  is  not 
error  for  the  Court  to  grant  a  new  triaL 427 

When  verdict  is  excessive 427 

When  verdict  does  not  cover  the  issues 427 

Unless  an  erroneous  instruction  works  an  injury  or  is  calculated  to  mislead 
the  jury,  a  new  triid  will  not  be  granted 449 

Statement  must  be  certified  by  the  Judge  before  filed  with  the  Clerk  of  the  * 
Court.    The  signature  and  certificate  of  the  Judge  is  essential — ^Adams 
vs.  Dohmiann 686 

Appellate  Court  cannot  return  a  record  to  a  lower  Court  to  supply  a  defect 
therein. — Id. 

See  Newlt-discovered  Evidence. 

See  People  vs.  Chin  Ah  Hong.  148;  People  vs.  Darr,  241;  Benjamin  vs. 
Stewart,  27;  McCarthy  vs.  Loupe,  562. 
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See  Findings,  307. 
See  Mandamus,  323. 

NONSUIT-  See  Wilson  vs.  S.  P.  R.  R.  Co ^' 

See  pa^e  95. 

NOTE-Page  8.         ,  « 

Aasignroent  of  camea  mortgage. 

NOTICE— Non-resident  has  none  of  the  rendition  of  judgment ^ 

As  to  assessment  of  franchise. ;  «•  *  •  VV  .J a"r>"Tt"ii'  nW  '  %ik'- 

See  Welton  vs.  Cook,  218;  County  of  San  Mateo  vs.  b.  P.  R.  K.  Co.,  345, 

Unlawful  Detainer,  page  343. 
NOTICE  OF  APPEAIi— Must  be  served  as  required  by  law  to  give  "*®  ^P"  gg^ 

pellate  Coiu^  jurisdiction ^^*^ 

See  Service  by  Mail. 

NOTICE  OF  LIEN— See  Mechanics*  Lien 79 

NUNC  PRO  TUNC  JUDGMENT— May  be  made  in  criminal  case 297 

OAKLAND  STREET- WORK— See  In  the  Matter  of  Grove  Street 197 

OATH-See  Perjury ^ 

OBJECTION— To  evidence,  must  specify  the  ground*. ^ 

To  testimony.    See  Practice ^^ 

See  Practice,  258;  Appeal.  ,_,,,,  >-    v 

OFFICE— Where  a  term  commences  on  March  8th—    for  four  yem  — «  «J- 

pires  on  March  7th,  and  a  successor's  appointment  on  March  8th  is  valid.  514 
OFFICIAL  GRADE.    Trustees  of  Napa  had  no  power  to  establish ^ 

How  the  grade  could  be  established 

See  Street  AasFiiSMENT.  ^    .u    v     ^    r  ^         -^      loi 

OTX>GRAPHIC  WILL-Must  be  entirely  written  by  the  hand  of  deoMwd.    15«i 

l^rtioi^  written  cannot  be  admitted  to  probate  omitting  the  printed  por- 

OPINION— Of  trial  Court  is  no  part  of  the  record  on  appeal 225 

PARTIES— Misjoinder  of.  j^^ 

SeeKingvs.  Felton.. 41 

See  Intervention;  Water  Right ^^ 

See  Specific  Performance ;;""".'  "; V*  ovi 

PARTITION.     AU  parties  respondent  must  be  served  with  notice  of  appeaL .  £» 

PARTNERSHIP— Ab  to  fraudident  misrepresentations  and  accounting 504 

See  Insolvency. 
PARTY— See  page  123.  .       J..    • 

PARTY  IN   INTEREST— Action  may  be  mainUined  when   brought   in  ^ 

name  of J    •    -ui  '  •     :' ^-^ 

PAROL  EVIDENCE-Of  surrounding  circumstances,  admissible  m  mter-  ^ 

preting  contracts    

PASSAGE  OF  BILLS-See  Bill. 

PATENT.    No  executive  officer  of  the  United  Stat^W  »"<^^«"*y  ^T^*"  754 
or  r^cind  a  patent  and  issue  one  to  another  party  for  the  same  tr«ct. . . .  rM 

See  Roberts  vs.  Columbet. ^ 

PAYMENT— Of  Dupont  Street  Warrants ^gg 

^pf>  Agency • * .....•.•• .......••• 

PENALTY.    Penalties  and  forfeitures  not  favored.— O.  B.  &  L.  Association  vs.  ^ 

Sullivan 753 

As  to  unlawful  holding  over I  * '  \V V •' 

PTTRKMPTORY  CHALLENGES.    Under  a  charge  of  robbery  and  prcvi- 
PEREMI-IO^^^^^  defendant  is  entitled  to  twenty  peremptory  chal-  ^^ 

riALfFNQE  ' '  A  cliiive  of'  robberV  a^d  pVi^ouiciiii^ction  being  fo«ndby 
th™,  clef enda^must  be  imprisoned  for  life;  he  is  therefore  entitled    ^ 

to  twenty  peremptory  challenges • 

PT?PTTTRY— Wherein  a  prosecution  for,  there  is  but  the  oath  of  one  person 
^   ^without  conSboration  against  that  of  defendants,  the  law  wiU  not  suffer  ^ 
a  conviction 
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False  evidence  which  tends  to  discredit  a  witness  to  a  material  issue  is  per- 
jury   725 

PEESONAL  INJURIES— Action  abates  when  plaintiff  dies 

PETITION-See  Will. 

PLEADING.     In  complaint  an  injunction  restraining  sale  under  execution, 
it  must  be  alleged  that  the  steps  have  been  taken  as  required  by  Sections 

3766,  3767,  3768,  Pol.  Code 232 

See  Certificate  of  Sale;  Injunction;  Tax  Deed. 

Having  counted  upon  non-performance  of  original  contract,  proof  of  a  sub- 
stituted contract  will  not  support  the  action 258 

Irrelevant  and  redundant  matter  should  be  stricken  out  of  case 6 

Evasive  denials  as  to  value 295 

The  complaint  in  Mechanics*  Lien  should  allege  that  the  owner  was  indebted 
.  to  the  contractor  at  the  date  of  filing  of  the  lien,  and  that  he  had  notice..  535 

Findings  outside  the  pleadings  will  not  support  judgment.    Case  stated 538 

The  consideration  of  an  undertaking  to  prevent  the  levy  of  an  attachment 

must  be  alleged  and  proved 567 

See  Insolvency,  502;  Mechanics*  Lien.  344-786:  Swamp  Lands:  Tibbett 
vs.  Rolfe,  607;  Loup  vs.  CaL  S.  R.  K.,  699;  Party  in  Interest;  page 
758. 

PLEDGE.    Pledgor  may  consent  to  or  ra^fy  purchase  by  pledgee  at  public 

auction. — Hill  vs.  Finni^au 576 

Shares  of  stock  placed  with  party  upon  certain  conditions,  held,  not 
pledged 123 

See  Dodge  vs.  Meyer,  169;  Newell  vs.  Sexton,  326;  Lien. 

POLICE  COMMISSIONERS— See  Staude  vs.  Election  Commissioners. 29 

POLICE  JUDGE*S  COURT— Act  creating.— Ex  parte  Jordan 661 

POSSESSION.     In  forcible  detainer,  possession  through  servants  and  em- 
ployees is  sufficient 421 

PRACTICE— Amendment.    See  Carey  vs.  Brown,  589;  Martin  vs.  Thomp- 
son, 592. 

Rules  of  pleading  and  practice  in  civil  cases  are  applicable  to  proceedings  in 
the  Probate  Courts.— Estate  of  Burton 678 

See  New  Trial. 
Default.    Appellate  Court  interferes  only  when  there  is  a  manifest  abuse 
of  discretion,— S.  P.  R.  R.  vs.  White 646 

Objections  to  testimony  cannot  be  made  in  the  appellate  Court  for  the  first 
time 449 

As  to  application  to  prove  certain  facts  upon  exception  and  refusal  by  the 
trial  Judge  to  allow  the  same. — Estate  of  Hill 480 

The  Court  need  not  settle  a  statement  on  motion  for  new  trial  which  simply 
refers  to  reporters*  notes 601 

Nor  a  statement  on  appeal  made  up  of  such  notes 518 

The  consideration  of  an  undertakinc:  to  prevent  the  levy  of  an  attachment 

must  be  alleged  and  proved 567 

As  to  judgment  when  the  verdict  goes  beyond  the  issues 517 

Objections  must  be  made  in  the  lower  Court 502 

See  Bill  of  Particulars. 

Juror  may  visit  premises 

In  action  to  enforce  mechanics'  lien,  cross-complaint  not  necessary  where  com- 
plaint charges  an  interest  claimed  by  defendants.. 79 

Where  suit  is  brought  to  recover  real  property,  and  the  defense  is  of  an  equi- 
table nature,  the  defendant  may  begin  a  suit  in  equity,  and  the  Court  will 
enjoin  the  action  at  law;  and,  if  the  plaintiff  is  a  non-resident,  service 
will  be  ordered  made  on  their  attorneys 109 

When  there  should  be  a  specification  of  Insufficiency  of  evidence  and  objec- 
tion to  judgment-roll Il9 

N^lect  to  file  answer,  when  inexcusable 5 

See  New  Trial. 

Findings  cannot  be  impeached  on  an  ^peal  from  the  judgment  only 225 

A  general  objection  to  evidence  is  insufficient;  the  grounds  must  be  specified.  142 

Foreclosure  proceedings  may  be  continued  by  plaintiff  after  he  sells  his 
interest 123 
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Testimony  admitted  without  objection  or  exception  flhoold  not  be  stricken 
out  by  motion 258 

There  is  no  objection  to  changing  the  conclusions  of  law  at  any  time  before 
judgment  is  entered. 3Si 

Beginning  contest  of  will 747 

See  Criminal  Process;  Findings,  307;  Party  ik  Intbrest:  Findings, 
925;  Pleadings;  Complaint;  Writ  of  Review ;  Bill  or  Exceptions. 
777;  Leading  Questions;  Criminal  Practice;  New  Trial,  193;  Denial, 
71;  Discretion;  Statement  on  Motion  for  New  Trial. 

PREMISES— See  Juror. 

PRESENCE  OF  DEFENDANT  IN  COURT.    Object  of  Section  1227. 

See  also  Presumption,  297. 

PRESENTATION  OF  CLAIM— See  Administration;  Hombstsad;  Mort- 
gage. 

PRESUMPTION — So  long  as  it  does  not  appear  that  a  juror  was  not  swom, 

^  the  presumption  is  tnat  the  Court  performed  its  duty 241 

Is  in  favor  of  the  orders  of  the  Probate  Court  in  the  removal  of  a  guardian . .  791 

In  the  absence  of  anything  to  the  contrary,  it  will  be  presumed  that  the 
Court  below  proceeded  regularly  to  fix  the  attorney's  fees  in  foreclosure 
of  mortgage 758 

In  the  absence  of  anything  to  the  contrary  in  the  bill  of  exceptions,  it  will 
be  presumed  that  the  defendant  was  in  Court  when  he  was  sentenced. . .  297 

On  appeal,  none  in  favor  of  correctness  of  judgment,  tiiat  a  plea  of  former  ac- 
quittal was  withdrawn  or  waived  because  the  jury  did  not  find  upon  it. .  210 

The  officer  issuing  a  patent  is  presimied  to  have  done  his  duty  under  the 
Curative  Act 552 

The  Court  will  not  presimie  the  District  Attorney  has  been  guilty  of  a  viola- 
tion of  his  duty 229 

That  the  law  of  a  foreign  State  is  same  as  our  own 295 

As  to  commimity  proj)erty 750 

As  to  Stay  of  proceedmgs  in  insolvency 758 

See  Instructions,  342. 

PREVIOUS  CONVICTION— See  Pbremptort  Challenge. 64 

PRINTING— See  Olographic  Will. 

PRIOR  CONVLCTION—See  Former  Conviction. 

PROBATE— See  Administration  ;  Will  ;  Olographic  Will. 

PROBATE  COURT — Proceedings  of  are  to  be  construed  in  the  same  maimer 

as  proceedings  of  Courts  of  general  jurisdiction 791 

See  Practice  ;  Presumption  ;  Homestead. 

PROCESS— Regular  on  its  face,  justifies  the  Sheriff  in  execating  it 406 

PRO  CONFESSO — Decree  of  concludes  the  party  only  as  to  the  averments  of 

the  bill 778 

PROFILES— See  Contract 261 

PROHIBITION— Writ  of  prohibition  does  not  extend  to  ministerial  acta.— 

Fanners'  Co-operative  Union  vs.  Tresher 610 

Upon  filing  petition  and  bond  for  removal  of  cause  to  United  States  Courts, 

flaintiff  asked  for  writ  to  stay  the  Superior  Court  from  trying  the  cause. 
[eld,  not  a  proper  case 540 

Contempt  proceedings  should  be  arrested  when  the  order,  for  the  disobedi- 
ence of  which  the  party  is  held,  is  void  for  want  of  jurisdiction 307 

PROMISSORY  NOTE.  The  parent  is  not  a  contract,  and  when  made  by 
any  one  the  obligation  is  extmguished,  so  far  as  the  parties  to  it  are  con- 
cerned, and  the  contract  is  no  longer  the  subject  of  sale  or  transfer. . . . .  766 
An  accommodation  maker  is  released  when  the  note  is  surrendered,  notwith- 
standing it  iu  subsequently  returned,  and  also  by  the  release  of  an  at- 
tachment against  the  property  of  the  makers 566 

See  Statute  of  Limitations,  537 ;  Inix)Rser. 

PROTEST— Case  stated  where  not  sufficient 

PUBLICATION— See  Street  Assessment 282 

PUNISHMENT— See  Homicide. 
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QUANTUM  MERUIT.  When  paymente  under  a  contract  fteaae,  the  con- 
tract is  at  an  end,  and  the  work  may  stop  and  action  upon  quantum 
meruit  may  be  had 261 

RAILROAD  PROPERTY-Taxation  of. 

See  County  of  San  Mateo  vs.  S.  P.  R.  R 345 

RAILROADS^As  to  subsidies  for. 

See  Nevada  Bank  vs.  Steinmetz,  459;  Neqlioenck. 

REASONABLE  DILIGENCE— Action  commenced  fifty-eight  days  after 

conversion  is 308 

REASONABLE  DOUBT— Sec  Instruction. 
See  Inbanitt. 

RECITALS-Paxe  8a 

RECORD— Opinion  of  trial  Court  not  a  part  of. 225 

See  Nonci  of  Appeal,  238;  Reporter's  Notes,  292;  Moran  vs.  Abbey,  765. 

REDEMPTION.  The  execution  sale  took  place  October  6, 1874.  The  Sheriff 
executed  his  deed  April  5, 1875  Held,  the  deed  was  void  as  the  judg- 
ment-debtor had  the  whole  of  April  5th  to  redeem 120 

REHEARINGS  GRANTED-169;  796. 

REMOVAL  OF  ATTORNEY 115 

REMOVAL  OF  CAUSE— See  Prohibition 546 

RENT— Page  5 

REPAIR  OF  PREMISES-See  103. 

REPLEVIN.    Replevin  does  not  lie  for  grain  grown  on  land  in  adverse  pos- 
session of  defendant,  and  to  which  defendant  claims  title. — Martin  vs. 
Thompson,  592;  Martin  vs.  Durand,  668. 
See  Claim  and  Delivery. 

REPORTER'S  NOTES— A  simple  reference  to  them  is  not  sufficient  in  a 

statement  for  new  trial 601 

Nor  is  a  proposed  statement  on  appeal  sufficient  when  made  up  of  reporter's 
notes 518 

When  not  made  a  part  of  the  record  on  appeal,  cannot  be  considered,  though 
in  the  transcript 292 

See  p.ige  87. 

REPUTATION— See  Insanity. 

RESCISSION— See  Morenhaut  vs.  Bell,  544. 

RESERVATION-See  Deed. 

RESIDENCE— See  Service  by  Mail. 
See  Homestead. 

RES  JUDICATA-See  page  773. 

REVIEW- See  Writ  of  Review,  327;  342;  456. 

REVOCATION  OF  WILL-See  Will. 

RINGING  OF  BELLn-Page  95. 

RIPARIAN  OWNER.  The  right  of  a  private  individual  to  enjoy  the  flow 
of  water  in  its  natural  channel  along  his  lands,  can  be  taken  from  him 
for  the  purpose  of  supplying  the  inhabitants  of  a  town 531 

ROADS.  A  county  can  institute  proceedings  to  condemn  land  for  the  purpose 
of  a  public  road. — Butte  County  vs.  !Boydstun,  682. 

Damages.  ,  Building  fences  is  a  part  of  the  damages  in  such  a  proceed- 
ing.— Id.' 

Complaint.  Must  allege  the  right  of  the  plaintiff  to  condemn,  the  value 
of  the  lands  to  be  taken,  and  the  compensation  to  which  the  owner  is  en- 
titled.—Id. 

A  Finding.  That  the  land  is  necessary  for  a  public  use  is  a  necessary 
finding. — Id. 

ROBBERY  AND  PREVIOUS  CONVICTION.  Twenty  peremptory  chal- 
lenges allowed 163 

See  People  vs.  Rolfe,  258. 
iNSTRUcnoNa  Concerning,  229. 
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RULES— See  Win  of  Review. 

SALE^See  Morenhaut  vs.  Bell,  544;  Attorney;  Lien;  Bkoker, 

SALE  OF  LIQUORS— Within  the  limits  of  the  University,  Insane  Asy- 
lum,  etc 223 

SAN  FRANCISCO  -  May  be  contn)lled  by  general  laws 29 

McDonald  vs.  Patterson,  54;  CaL,  245;  respecting  the  street  law  followed. . .     37 

SCHOOL  LANDS.  Plaintiff  clainie<i  under  a  patent  in  1875  ni>on  application 
and  land  warrant  in  1874;  defendant  claimed  under  school  land  warrant 
location  in  1853,  under  the  Act  of  1852.  Held,  defendant  haa  better 
title 525 

SECRETARY  OF  INTERIOR— See  iiage  59. 

SP:LF-DEFENSE— There  must'  be  a  necessity  for  the  killing,  actual  or  ap- 
parent, or  it  cannot  l>e 292 

The  right  of  self-defense  di>es  not  dei)end  u|x>n  the  manner  in  which  an  assault 
may  be  nia^le,  nor  limited  to  a  mere  right  of  re^it»tance  to  a  design  and 
danger  which  arises  out  of  circumstances  of  tumult  or  riot 269 

Where  a  mob  had  riotously  asaembled  for  the  purix>se  of  breaking  a  jail  and 
hanging  a  prisoner,  the  killing  of  a  Deputy-sheriff  while  guarding  the 
jail  by  one  of  the  mob  is  not  justifiable 269 

Held  erroneous  to  rule,  if  testimony  shows  that  the  defendant  could  have 
more  reatiily  avoided  danger  to  himself  by  flight  than  in  any  other  way, 
an  assault  by  him  not  justifiable. — People  vs.  Ye  Park 586 

The  amouat  of  fear  considered  necessary  to  justify  homicide. — Id 586 

Threath.  Previous  insults  or  conduct  not  alone  sufficient  to  justify  commis- 
sion of  crime. — People  vs.  Westlake 628 

Res  gkst.«.  Declarations  made  half  an  hour  after  shooting  not  res  gestae. — 
Id. 

Expert  Testimony.  Direction  from  \#hich  shot  fired  not  a  matter  requirmg 
opinion  of  expert. — Id. 

The  deceaseti  hat!  threatened  to  kill  the  defendant,  but  after  meeting  defend- 
ant said  hewould  not  take  advantage  of  an  unarmed  man,  and  tumeii  to 
walk  away,  when  the  defendant  deliberately  shot  andkilled  him;  held, 
not  justified 738 

In  the  eye  of  the  law  insulting  language  is  no  excuse  for  a  deadly  assault. . . .  738 

See  Inhtructions;  Evidence;  Threats;  People  vs.  Stnwige,  237. 

SENATE — Has  power  to  confirm  appointments  at  extra  session 514 

SENTENCE— See  page  People  vs.  Pico 486 

SEPARATE  ESTATE.  The  fact  that  the  husband  ha<l  commingled  the 
wife's  money  with  moneys  of  other  persons  did  not  divest  her  of  her 
rights  to  her  separate  fund;  see  Evidence 750 

SERVICES— See  13;  see  Transcript. 

SERVICE  BY  MAIL.  The  amda\'it  must  show  the  residence  of  the  affi- 
ant and  person  served.  The  affiant  and  i>er8on  served  must  reside  at 
different  places 217 

The  person  making  the  service  and  the  person  on  whom  it  is  to  be  made 
must  reside  or  have  their  offices  in  different  places;  and  there  must  be  a 
regular  mail  comnumication  between  the  places 2W 

The  person  making  the  service  did  not  reside  or  have  his  office  where  the 
copy  of  notice  was  mailed.     Held,  insufficient. 2S8 

See  Affidavit;  see  Jurisdiction. 

SERVICE  OF  PROCESS— See  Lapham  vs.  Campbell 18 

SERVICE  OF  SUBP(ENA— When  may  be  made  on  attorney^f  non-resi- 
dent  109 

SETTLEMENT  -See  Interest. 

SEWER— See  Street  Assessment. 

SHARP!iS  OF  STOCK— Not  necessary  for  bailee,  as  depositary  of  shares  of 

stock,  to  return  the  identical  shares. — Hayward  vs.  Refers GG9 

SHERIFF — When  process  is  regular  on  its  face,  he  is  justified  in  seizing  prop- 
erty, notwithstanding  the  complaint  does  not  sufficiently  describe  it 406 

May  justify  under  an  attachment  and  execution  valid  on  its  face,  notwith- 
standing irregularities  in  the  procurement  of  the  judgment 418 
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SHERIFF'S  DEED— Void  when  made  before  time  for  redemption  expires. . .  119 
But  party  claiming  under  is  by  virtue  of  the  judgment-sale  and  certificate 
entitled  to  possession Il6 

SHERIFFS  SALE-See  119. 

SIDEWALKS — Incorporated  city  not  liable  for  defective  sidewalks— Seepage 
17;  see  Street  Absbssmknt. 

SPECIAL  ISSUES-See  Mandamus. 

SPECIFICATIONS— See  New  City  Hall  Commissioners 266 

SPECIFICATIONS  OF  INSUFFICIENCY-When  to  be  made 119 

SPECIFIC  PERFORMANCE.    The  Probate  Court  should  not  award,  in 

the  absence  of  all  parties  before  it,  who  have  a  right  to.  be  heard 15 

STATE    PRISON    DIRECTORS— LegisUture  has  no  power  to   provide 

salary  or  mileage  for. 66 

See  Constitution. 

STATE  TAXES— The  Attorney-General  has  control  of  all  actions  for 311 

STATEMENT  ON  APPEAL— See  Reporter's  Notes. 618 

STATEMENT  ON  MOTION  FOR  NEW  TRIAL.  Extension  of  time  to 
file  may  be  g^ven  for  thirty  days,  and  if  the  last  day  be  Sunday  it  must 

be  excluded  in  the  computation 278 

See  Reporter's  Notes •. 501 

STATUTE.  A  statute  may  be  a  perfect  and  constitutional  one,  though  it  did 
not  operate  until  some  time  after  it  went  into  effect,  because  the  casus 
statuti  did  not  exist  till  that  date. 9 

STATUTE  OF  FRAUDS— An  agreement  to  "  altogether  "  forbear  and  to  re- 
frain altc^ether  for  an  indefinite  time,  is  not  within  the  statute.  R. 
promised  to  pay  an  assessment  on  his  lot  if  judgment  was  obtained 
against  B.  and  H. ;  and  upon  this  promise  plaintiff  did  forbear  to  bring 
suit.    Held,  not  within  the  statute 423 

STATUTE  OF  LIMITATIONS— The  bringing  of  an  action  of  ejectment 
and  the  recovery  of  a  judgment,  does  not  affect  the  right  of  a  defend- 
ant to  avail  himself  of  the  Statute  of  Limitations  in  another  action  sub- 
sequently brought,  between  which  two  actions  there  is  no  connection  ex- 
cept that  they  relate  to  the  sune  subject-matter  and  are  between  the 
same  parties  or  their  privies 92 

Infant  has  five  years  to  bring  ejectment  after  attaining  majority,  notwith- 
standing the  appointment  of  administrator. 299 

Note  executed  in  Nevada.    Defendant  did  not  openly  visit  California  more  "^ 

than  two  years  before  the  commencement  of  the  action.    Held,  the 
statute  was  no  bar 587 

Harmon  vs.  Page,  cited  with  approval 742 

Section  348  Civil  Code  Procedure  applies  to  actions  brought  under  Section 
322  Civil  Code 742 

See  Will. 

STAY  OF  PROCEEDINGS-In  insolvency;  effect  of 768 

STOCKHOLDERS— See  Corporation;  page  787. 

STREET  ASSESSMENT— A  sidewalk  is  not  a  portion  of  the  roadway  \rithin 
the  meaning  of  an  ordinance  requiring  the  roadway  to  be  "sewered  with 
brick  and  paved  and  curbed  with  stone.**  Such  an  ordinance  means  that 
the  sewer  was  to  be  of  brick,  the  roadway  was  to  be  paved,  and  the  side- 
walk curbed. 428 

"ShaU  cause  to  be  published,"  means  that  the  Board  shall  order  the  publica- 
tion.    282 

STREET  IMPROVEMENTS-See  Los  Angeles. 

STREET  LAW— See  Dyer  vs.  Hudson 642 

McDonald  vs.  Patterson  (.54  Cal.  245),  followed— Page  37. 

STREET  WORK— See  In  the  Matter  of  Grove  Street,  Oakland 197 

SUBROGATION-See  Pierce  vs.  Hyde. 586 

SUBSIDY  TO  RAILROADS— See  Nevada  Bank  vs.  Steinmetz 459 
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SUCCESSION — A  legitimate  ton  of  an  Qlegitimate  mother  does  not  inherit 

the  estate  of  the  illegitimate  sister  of  his  deceased  mother 745 

SUN Ui 

SUNDAY  -When  not  computed 278 

SUPERIOR  COURT— Page 106 

SUPERVISOR— County  not  liable  for  acts  of.     He  is  peraonaUy  liable 539 

SUPPLEMENTAL  COMPLAINT 123 

SUPREME  COURT— An  adjudication  by  the  Superior  Court  in  raaadsmus 
upon  the  merits  concludes  the  Supreme  Court  Semble,  an  appeal  will 
lie 409 

SURETY — On  bond  for  faithful  performance  of  contract,  not  bound  when  the 

contract  is  changed  without  his  consent ^S 

Case  stated  where  released 766 

See  Justification,  106;  Lang  vs.  Specht,  538;  Pierce  vs.  Hyde,  596i 

SURVIVOR-See  Appeau 

SUSPENSION  OF  ATTORNEY 127 

SWAMP  AND  OVERFLOWED  LANDS— The  Act  of  Congress  of  1850 

was  a  grant  in  presenti 99 

By  the  Act  the  Secretary  of  the  Interior  was  given  the  absolute  power  of 
determining  what  lands  were  granted  by  it 59 

Purchasers,  pending  determination  of  action,  take,  subject,  to  and  patent  re- 
lates back  to  date  of  Act  1850 69 

Patent  issued  by  Ijand  Department  is  not  a  determinating  that  lands  are 
not  swamp  and  overflowed  when  issued  after  the  Act  of  1866  and  before 
it  was  listed  to  the  State 69 

SWAMP  LAND.    Power  to  levy  assessments. — Swamp  Land  District  vs. 

Haggin.... 604 

Pleading.  Tlie  right  to  proceed  under  any  particular  Act  is  jurisdictional, 
and  must  be  pleaded.  —Id. 

SWEARING  JURORS— See  Presumption. 

TAXES.  Entry  in  assessment-book,  under  description  of  property,  that  "the 
property  is  assessed  to  parties  listed  and  to  all  owners  and  claimants, 
known  or  unknown,"  does  not  invalidate 291 

State  taxation  as  affected  by  the  provisions  of  the  Fourteenth  Amendment 
to  the  Federal  Constitution d4S 

Attorney-General  has  control  of  actions  for  delinquent  taxes,  and  District 
Attorney  cannot  compromise 511 

Franchisea  are  taxable 430 

Good-will  not  taxable. 

See  Evidence;  Juik;ment;  Debt;  BillofExceptioxh;  Appeal;  C.  P.  R. 
R  Co.  vs.  Superior  Court  Tulare  County,  540;  Attorney-General,  27 ; 
Adverse  Possession,  47. 

TAXATION— See  UNrvERSiTT, 
Tax-payer  cannot,  when  delinquent,  recover  any  demand  from  a  munici- 
pality.—San  Francisco  (Tos-lij^ht  Company  vs.  Brickwedel 655 

Revenue  of  a  county,  city,  etc.,  means  amount  of  money  actually  collected. — 

Id. 
Each  year's  revenue  confined  to  that  year's  expenses. — Id. 

TAX  DEED.     Injunction  will  not  lie  on  behalf  of  party  claiming  under  void 

tax  deed,  to  rentrain  sale  under  execution  against  prior  owners.. ........  232 

Recital  that  the  nronerty  was  assessed  to  California  Consolidated  Mining 
Company,  ana  all  owners  and  claimants,  known  and  unknown,  renders  it 

void 2» 

See  Pleading;  Certificate  of  Sale;  Hall  vs.  Thiesen,  267;  see  page  83L 

TAX  SALE— Page  83. 

!  TENANT— See  Unlawful  Detainer. 

!  TENANCY-IN-COMMON.     When  relation  does  not  exist 225 

I  See  page  299. 

TERM— See  Opfice. 
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TESTIMONT.    Ciofls-examination. 
See  SELr-DBTENBE;  Practice. 

THREATS.  A  witness  testified  that  defendant  held  up  a  "  dead  chicken**  in 
his  right  hand  and  said:  *'  If  I  don*t  kill  Ah  Mow  (deceased),  I  am  dead 
like  this  chicken."  The  witness  did  not  state  the  precise  time  when  the 
threat  was  made,  but  said,  **  1  could  not  tell  the  exact  date— about  a 
month  before  he  killed  Ah  Mow."  Held,  the  testimony  being  admissi- 
ble for  the  purpose  of  showing  malice,  its  competency  was  not  affected 

by  lapse  of  time 149 

Threats  are  admissible  for  the  purpose  of  illustrating  or  determining  the 
question  as  to  who  was  the  assailant;  and  for  the  purpose  of  determining 
whether  they  were  sufficient  to  excite  reasonable  fears  in  tilie  mind  of 

the  defendant 738 

Sufficient  to  make  out  case  of  forcible  entry  and  detainer 426 

See  Evidence 738 

TIDE  LANDS— Patent  issued  under  the  Curative  Act  valid 552 

TIME— See  Threats 149 

TIME  GIVEN  -See  Mechanics'  Lien. 

TITLE — A  purchaser  of  a  warrant  from  an  attorney,  issued  by  mandate  of 

Court  to  the  owner,  "  or  their  attorney,"  gets  good  title 788 

See  Findings,  296;  After- acquired  Title,  387. 

TOWN--See  Constitution;  page  552. 

TRANSCRIPT— Appeal  will  be  dismissed  when  not  filed  in  time 327 

When  printed  and  filed  under  Rule  10  of  Supreme  Court  it  need  not  be  served 
beiore  it  is  printed 537 

TRANSFER  OF  NEGOTIABLE  INSTRUMENTS-Rule  not  changed  by 

Section  3101  C.  C 65 

TREASURER-See  Priet  vs.  Hubert 317 

TRIAL— See  Ah  Goon  vs.  Superior  Court 284 

See  Prssuiiftion;  Juror. 

• 

TROVER — Manual  taking  not  necessary.  Does  defendant  exercise  a  domin- 
ion over  the  property  in  exclusion  or  in  defiance  of  plaintifiTs  rights  is  the 
test 169 

TRITCKEE— See 738 

TRUST — Relating  to  personal  property,  may  be  taken  advantage  of  by  the 

beneficiaries 71 

Where,  through  misrepresentations,  a  deed  in  fee  is  obtained  when  onlv  a  life 
estate  was  intended  to  be  conveyed,  held,  that  a  trust  exists  to  the  ex- 
tent of  the  interest  of  the  piuty  deceived  and  defrauded 143 

In  the  absence  of  fraud,  recitals  in  a  deed  executed  by  trustees  under  a  trust 
deed  are  binding  on  the  grantor  in  trust  deed.— <5arey  vs.  Brown 589 

See  Cross-examination;  Hanley  vs.  Kelley,  454;  page  773;  Evidence;  page 
750. 

TRUST  DEED— See  page 795 

ULTRA  VIRES— See  Corporation. 

UNDERTAKING  ON  APPEAL— When  sufficient  in  probate  matters 15 

See  Bond  on  Appeal. 

The  Superior  Court  may  allow  new  one  for  costs  in  place  of  one  insufficient 
in  form 106 

UNDERTAKING  FOR  INJUNCTION— Suit  upon,  is  premature  when 

brought  before  final  judgment  in  the  original  action 344 

UNDERTAKING  TO  PREVENT  ATTACHMENT.  The  consideration  of 

the  undertaking  must  be  alleged  and  proved 567 

UNIVERSITY.    Mortgages  held  by  Univeraity  not  taxable.— Hollister  vs. 

Sherman. 666 

Tax  deed  void  on  its  face  can  cast  no  cloud  on  title. — Id. 

UNLAWFUL   DETAINER— Three   days'  notice  is  necessary  where  the 

3' rht  of   re-entry  is  to  be  exercised  by  grantor  or  lessor. —  Smith  vs. 
m 688 
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The  executor  of  the  will  of  decedent  who  in  life  was  a  tenant  cannot  be 
proceeded  against  under  Section  1161  C.  G.  P.  for  unlawfulij  holding 
over 763 

Covenuit  to  pay  taxes  and  failure,  and  sale  for  taxes,  entitles  the  landlord 
to  right  ojf  action  without  notice  to  the  tenant  to  perform  the  covenant 
if  it  cannot  be  performed  by  him 798 

Is  not  a  proper  case  for  a  counter-claim 7U3 

VALUE — See  Embezzlement;  Pleading. 

VARIANCE — Defendant  was  accused  of  stealing  a  horse.    The  {iroof  was  th&t 

he  stole  a  mare.    Held,  no  variance. 486 

VENUE— Pages  99-190. 

VERDICT — In  an  action  for  the  diversion  of  500  inches  of  water  aod  three 
thousand  dollars  damages,  a  verdict  for  800  inches  and  one  thousand  dol- 
lars damages  cannot  stand,  nor  can  the  Court  remit  the  excess  of  300 
inches  and  leave  the  damage  at  one  thousand  dollars. 76 

Must  cover  the  issues  submitt^  to  the  jury 427 

What  is  beyond  the  issues  is  surplusage.  So  in  an  action  against  an  indorser 
where  the  only  issue  is  presentation,  demand  and  notice,  a  jud^ent  for 
a  sum  less  than  the  whole  note  and  interest,  entitles  the  plamtiff  to  » 
judgment  for  the  whole 517 

For  defendant  for  costs,  will  support  judgment  for  defendants 723 

See  page  210. 

VERIFICAtlON— See  Insolvency 502 

VIOLENCE — See  Forcible  Entry  and  Detainer. 

VITICULTURE— The  Act  relating  to  (statute  1881,  p.  51)  does  not  confer 

powers  for  municipal  purposes. 762 

The  Legislature  has  no  power  to  confer  upon  a  Viticultural  Health  Officer  or 
Board,  the  power  of  declaring  what  acts  should  constitute  a  misde- 
meaner 762 

VOID  DEED 120 

VOLUNTARY  PAYMENTS— The  receipt  of  money  under  a  void  Act  is  not, 

and  may  be  recovered ' 66 

WAIVER — See  Bill  ov  Exceptions  ;  Mechanics'  Lien  ;  Lien  ;  page  430. 

WAREHOUSEMAN-Liability  of 557 

WARRANT— On  Dupont  Street  Fund. 

See  page  317 ;  Sweeney  &  Co.  vs.  Sutro  &  Co 788 

WATER — See  Constitution  ;  Riparl/^n  Owner  ;  pages  455,  49L 

WATER  RIGHT— Necessary  party  in  action  concerning  an  appropriation. . .     41 

See  page  76. 

WHARF— See  page  552. 

WILL — Proceedings  for  contesting  are  in  the  nature  of  an  action  by  parties  in- 
terested in  the  estate  against  the  administrator,  with  will  annexed,  aad 
are  commenced  by  petition 747 

Tlie  petition  is  filed  with  the  Clerk  of  the  Court 747 

Presenting  an  unfiled  petition  to  the  Judge,  for  the  porpoee  of  obtaining  an 

order,  is  not  equivalent  to  filing  it 747 

Proceedings  for  revocation  must  he  commenced  in  the  Court  in  which  tiie 

will  was  proved,  within  one  year  after  probate 747 

If  the  will  is  not  contesteii  in  that  time,  its  validity  and  probate  are  final  and 
conclusive  upon  all  parties  interested  in  the  estate,  except  infants  and 
persons  of  unsound  mind 747 

See  Ologhaphic  Will. 

WITNESS — May  testify  to  statements  made  by  the  defendant  before  the  Cor- 
oner's Jury 2^ 

To  impeach  a  witness,  time,  place  and  person  present  must  be  indicated  by 

the  question 448 

See  Depositions  ;  Impeachment  op  Witness  ;  page  87. 

WITNESS  IN  COURT.    It  is  in  the  discretion  of  the  Court  to  allow  him  to 

remain 149 

WOUNDS— See  Experts. 


INDEX,  XXIX 

WRIT  OF  REVIEW-WiUnot  Ue  to  review  tbeprocewiinfja  of  Jiutioea'  Court 
in  coovicting  for  fulme  to  keep  djun  in  repsir  as  refluerted  by  Fiiili 

Ctouimiasiiiners 337 

The  writ  uhould  be  directed  to  the  Court  and  not  the  Jud{{s 342 

Where  it  motion  ia  granted  b;  the  Superior  Court  diamuwing  the  prooeedingn 
on  the  ^undH  that  the  writ  was  improperly  iiwutid  and  (or  want  of 
prOBeciitioo,  it  iti  error  to  affirm  the  judgnient  of  liie  lower  tribunal,  aa 

the  meritB  of  the  cane  In  not  before  it 343 

Rules  of  Boards  for  notice  form  no  put  of  the  record. 430 

Petition   in  Snpreme  Court  miiHt  show  why  it  WM  not  mode  to  Superior 

Court 456 

WTUTING— See  Olographic  Wu.l. 
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